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COLUMBIA,  DECEMBER  TERM,  1844. 


Judges  present. 

Hon.  J.  S.  Richardson, 
"     J.  B.  O'Neall, 
J.  J.  Evans, 
A.  P.  Butler, 
D.  L.  Wardlaw, 


it 


"     Edward  Frost. 


T.  Langford,  bearer,  vs.  Amos   Woodruff. 

Where,  in  an  action  on  a  pTomissory  note,  the  defence  was 
usury,  and  the  borrower  was  sworn,  and  stated  that  the  note  sued  on 
was  given  for  another  note  renewed  at  twelve  and  a  half  per  cent 
interest,  a  verdict  for  the  principal  of  the  note  sued  on,  with  interest 
and  costs,  was  set  aside  and  a  new  trial  ordered. 

Wherever  the  lender  is  alive,  and  he  suffers  the  borrower  to 
be  sworn,  the  facts  stated  by  him,  it  would  seem,  ought  to  be  credited 
by  the  jury. 

Before  Evans,  J.  at  Spartanburg^  Spring   Term^  1844. 

This  was  an  action  on  a  promissory  note,  to  which  the 
defence  was  usury.  The  defendant  was  sworn  to  prove 
the  usury.  He  stated,  that  some  six  or  seven  years  before 
the  trial,  he  gave  the  payee  a  note  for  sixty  or  seventy  dol- 
lars, payable  at  the  end  of  the  year.  At  the  end  of  the 
year  he  purchased  from  him  about  ninety  dollars  worth  of 
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colton>  and  gave  him  a  new  note  for  the  old  one,  with  inte- 
rest counted  at  twelve  and  a  half  per  cent,  and  the  amount 
of  the  cotton.  Upon  this  note,  when  due,  there  was  a 
payment,  but  he  did  not  know  how  much,  and  a  new  note 
given  for  the  balance.  This  note  was  renewed  from  year 
to  year,  and  interest  always  computed  at  twelve  and  a  half 
per  cent.  Previous  to  the  last  renewal,  he  purchased  from 
the  payee  a  wagoU)  at  forty  dollars,  and  a  threshing 
machine,  which  were  incorporated  into  one  of  the  renewals. 
Upon  this  debt  he  paid  one  hundred  dollars.  The  presiding 
Judge  reported  that  the  defendant  stated,  expressly,  that  the 
note  was  renewed  every  year,  and  interest  computed  at 
twelve  and  a  half  per  cent.  But  the  account  which  he 
gave  of  the  payments  was  so  vague,  that  it  was  impossible 
to  ascertain  what  was  still  due  of  the  principal.  Under 
these  circumstances,  the  jury  found  for  the  plaintiff  the 
whole  amount  of  the  note. 

The  defendant  appealed,  on  the  ground. 

That  the  verdict  was  contrary  to  the  evidence,  it  having 
been  expressly  stated,  and  not  contradicted,  that  twelve  and 
a  half  per  cent  was  charged,  and  constituted  a  part  of  the 
note  sued  on. 

Perrf/y  for  the  motion. 

Ouriay  per  Evans,  J.  In  cases  of  usury,  the  borrower 
is  a  competent  witness,  but  if  the  lender  will  swear  to  the 
contrary,  he  is  entitled  to  preference.  Whenever  the  lender 
is  alive,  and  he  suffers  the  borrower  to  be  sworn,  the  facts 
stated  by  him,  it  would  seem,  ought  to  be  credited  by  the 
jury.  It  is  stated  in  the  report,  that  the  account  he  gave  of 
the  payments  was  so  vague,  that  it  was  impossible  to  ascer" 
tain  what  was  due  of  the  principal.  This  was,  probably, 
a  sufficient  reason  why  the  jury  should  find  the  whole  note, 
but  he  clearly  proved  that  the  note  had  been  renewed  at 
twelve  and  a  half  per  cent  interest.  This  is  usury,  and 
the  finding  of  the  jury,  allowing  interest  and  costs,  was 
contrary  to  law.     The  motion  for  a  new  trial  is  granted. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 
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George  JR.  Robineen  vs.  Hugh  H.  Stewart 

A  motion  for  leave  to  file  a  saggestion,  to  try  whether  a  coofeaaioD 
of  judgment  is  fraudulent,  is  not  grantable  of  course,  on  the  affidavit 
of  the  creditor,  that  he  belieyes  the  judgment  to  be  fraudulent,  but 
only  on  satisfying  the  court  that  there  is  a  reasonable  ground  of 
suspicion. 

Before  Evans,  J.  at  Abbeville^  Spring  Term^  1844. 

This  was  a  motion  in  behalf  of  Wade  Speed  and  James 
M.  Hester,  judgment  creditors  of  Hugh  H.  Stewart,  for 
leave  to  file  a  suggestion  to  try  whether  a  judgment  con- 
fessed by  Hugh  H.  Stewart  to  George  W.  Robinson  was 
fraudulent.  The  presiding  judge  refused  the  motion,  on 
the  following  grounds. 

"  On  reading  the  affidavits  submitted  on  both  sides,  I  do 
not  perceive  any  sufficient  reason  to  believe  the  confession 
of  judgment  by  Stewart  to  Robinson  is  fraudulent.  That 
Robinson  has  had  about  five  hundred  dollars  received  on 
the  estate  of  his  wife,  is  pretty  clear,  and  firom  his  habits 
and  character,  it  is  not  likely  he  has  spent  it.  This  sum, 
there  is  reason  to  believe,  was  loaned  to  Stewart." 

The  creditors  appealed,  and  moved  to  reverse  the  order 
of  the  presiding  Judge,  and  for  leave  to  file  the  suggestion, 
on  the  grounds, 

1.  That  the  affidavits  submitted,  shewed  sufficient  reason 
to  believe  the  confession  fraudulent. 

2.  That  his  Honor  decided  on  the  merits  of  the  case, 
instead  of  the  merits  of  the  application. 

7%o«.   Thompson^  for  the  motion. 
Perrin  6f  McGowan^  oontra. 

Ouriay  per  Evans,  J.  This  was  an  application  made 
to  me  at  Abbeville,  for  an  issue  to  try  whether  the  confes- 
sion of  judgment  in  this  case  should  not  be  set  aside  for 
fraud.  Both  parties  submitted  affidavits.  On  the  hearing 
the  motion  was  refused ;  on  the  ground,  that  there  was  no 
reasonable  ground  to  impeach  the  judgment. 

If  these  motions  are  to  be  granted  of  course,  on  the  dec- 
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laration  of  a  creditor  that  he  believes  the  judgment  to  be 
fraudulent,  the  rule  to  shew  cause  and  the  investigation  by 
the  Judge  is  a  useless  ceremony.  The  rule  seems  to  me 
to  be,  that  the  showing  must  be  such  as  to  excite  a  reasona- 
ble ground  of  suspicion.  It  did  not  seem  to  me  that  such 
evidence  was  offered,  and  I  dismissed  the  motion.  The 
majority  of  this  court  concur  in  that  decision,  and  the 
motion  to  reverse  it  is  dismissed. 

O'Neall,   Butler,   Wardlaw   and  Frost,  JJ.  con- 
curred. 


W.  P.  Thomson^  Executor  of  Farr,  ads.  John  P.  Fair 

and  others. 

Costs  are  in  the  nature  of  penalties,  and  statutes  granting  them 
have  alwap  been  strictly  construed. 

The  Act  of  1839,  allowing  costs  in  cases  of  appeal  from  the 
Ordinary,  is  prospective,  and  does  not  apply  to  an  appeal  taken  before 
the  Act  was  passed. 

Before  Evans,  J.  a^   Union^  Fall  Term^  1844. 

In  this  case  the  question  was,  whether  an  executor  seek- 
ing to  establish  a  will,  was  liable  for  costs,  under  the  fol- 
lowing circumstances.  Proceedings  were  instituted  to 
establish  in  solemn  form  the  will  of  W.  B.  Farr.  The 
Ordinary  decided  in  favor  of  the  will,  and  the  heirs  at  law 
appealed.  The  case  was  first  tried  in  the  Common  Pleas, 
at  Spring  Term,  1839.  At  that  time,  no  costs  were  allowed ; 
but  in  December,  1839,  an  Act  was  passed  which  allowed 
costs  in  such  cases  to  the  successful  party.  A  new  trial 
was  ordered  by  the  court  of  Appeals,  and  subsequent  trials 
had,  and  the  case  was  finally  decided  in  favor  of  the  heirs 
at  law.     The  presiding  Judge  decided,  that  for  every  thing 
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done  after  the  passing  of  the  Act  of  1839,  the  heirs  at  law 
were  entitled  to  costs.     The  executor  appealed. 

Thomson^  for  the  motion. 
Hemdon,  contra. 

Ouriaj  per  Wajidlaw,  J.  Costs  are  in  the  nature  of 
penalties,  and  the  statutes .  granting  them  have  always  been 
strictly  construed.  The  13th  section  of  the  Ordinary's  Act 
of  1839,  is,  in  its  terms,  prospective,  applying  to  cases  in 
which  appeals  shall  be  taken,  and  it  does  not  appear  to  this 
court  to  have  been  properly  applied,  as  to  its  provision  con- 
cerning costs,  to  this  case,  which  was  pending  when  it 
passed. 

The  motion  to  reverse  the  order  of  the  Circuit  Court 
is,  therefore,  granted. 

Richardson,  O'Neall,  Butler  and  Frost,  JI.  con- 
curred. 


The  Adrrirs  of  D.  Belk  vs.  the  JEx^rs  of  A.  Perry. 

Defendant's  testator  gave  to  plaintififs  intestate  a  singlei  bill,  the 
consideration  of  which  was  a  bond  to  make  titles  to  a  lot  of  land 
The  land  did  not  belong  to  the  intestate,  and  before  the  bill  was  due 
it  became  oat  of  his  power  to  make  titles  thereto.  All  this  was 
known  to  the  testator,  and  yet,  after  the  bill  was  due  he  made  two  pay- 
ments thereon.  Held,  in  an  action  on  the  bill,  in  which  the  bond  was 
pleaded  as  a  discount,  that  the  plaintiffs  were  not  entitled  to  recover. 

Where  the  consideration  of  a  specialty  has  failed,  and  by  the  agree- 
ment of  the  parties,  a  new  consideration  is  substituted,  such  agree- 
ment should  be  clearly  proved ;  and  payments  on  the  specialty,  afler 
the  consideration  has  failed,  will  not,  unexplained,  be  evidence  of 
such  agreement. 

Before  Butler,  J.  at  Lancaster,  Spring  Term,  1844. 

This  was  an  action  of  debt  on  a  single  bill,  dated  in 
April,  1826,  and  payable  in  January,  1827.     The  conside- 
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ration  of  the  bill  was  the  purchase  of  a  lot  of  land  in  the 
village  of  Lancaster.  Belk,  the  intestate,  had  no  title  to 
the  land  when  he  sold  it  to  Perry,  but  gave  him  a  bond, 
bearing  the  same  date  with  the  note,  and  conditioned  to 
make  titles  to  the  land  in  the  January  succeeding.  It 
was  proved  that  the  lot  of  land  was  re-sold,  and  title 
vested  in  another  person,  so  that  Belk  never  could  make 
titles  to  his  vendee.  AH  this  must  have  been  known  to 
both  parties  to  this  contract,  as  they  were  intimate  friends 
and  lived  in  the  same  village.  Notwithstanding  this,  how- 
ever, payments  were  made  on  the  note  by  Perry,  in  his 
life  time,  which  were  indorsed  by  his  clerk,  S.  Beckham, 
Esq.  Mr.  Beckham,  who  was  sworn,  said  he  could  not 
recollect  any  of  the  circumstances  under  which  these  cre- 
dits were  made ;  but  was  confident  they  must  have  been 
made  by  the  consent  of  defendant's  testator.  From  this,  it 
was  contended,  in  argument,  that  although  the  original 
consideration  of  the  note  had  failed,  still  it  was  retained 
and  used  by  the  parties  on  another  consideration.  The 
presiding  Judge  was  inclined  to  the  opinion  that  the  con- 
sideration of  the  note  having  failed  altogether,  and  there 
being  no  evidence  that  there  was  any  other  consideration 
to  support  it,  except  that  which  was  implied  by  the  seal, 
the  defendant  should  have  a  verdict.  He  said,  however, 
that  the  jury  were  at  liberty  to  take  their  own  view  of  the 
matter,  and  they  found  a  verdict  for  the  plaintiffs. 

The  defendants  appealed,  on  the  following  grounds : 

1.  Because  it  was  clearly  proved  that  the  consideration 
of  the  note  sued  on  was  a  lot  of  land  to  which  plaintiff's  in- 
testate never  had  a  title,  and  of  which  defendant's  testator 
never  had  possession. 

2.  Because  defendants  were  entitled  to  a  discount  on  the 
bond  given  for  titles. 

3.  Because  the  verdict  was  against  the  charge  of  the 
Judge,  and  clearly  against  the  evidence. 

Hanna,  for  the  motion,  cited  Riley's  Law  Cases,  243. 
1  Tread.  360.     1  McC.  93. 

Wright,  contra,  cited  3  McC.  340.     2  McC.  452. 

Chiria,  per  Frost,  J.     The  obligation,  the  subject  of 
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this  suit,  is  dated  in  April,  1826,  and  payable  the  1st  of 
January,  1827.  The  intestate's  bond  is  dated  the  same  day, 
and  conditioned  to  make  titles  before  the  first  of  January 
succeeding.  The  failure  of  consideration  of  the  obligation 
is  clearly  proved.  To  entitle  the  plaintiffs  to  recover,  it  is 
necessary  for  them  to  prove  an  agreement  by  which  a  new 
consideration  was  substituted  instead  of  the  land  contract- 
ed for,  which  was  the  original  consideration.  Such  an 
agreement  necessarily  implies  a  rescission  of  the  contract  for 
the  purchase  of  the  land.  No  proof  whatever  was  offered 
of  any  new  agreement  between  the  parties.  If  such  an 
agreement  had  been  made,  it  was  very  obvious  and  proper 
that  the  securities  which  the  parties  held  should  have  been 
mutually  surrendered,  at  least  that  the  bond  of  the  intes- 
tate should  have  been  cancelled.  The  possession,  by  the 
parties,  of  the  securities  of  the  original  contract,  raises  a 
presumption  against  any  new  agreement.  That  they  were 
retained  by  each  and  never  demanded  or  enforced  for  many 
years,  during  their  life  time,  may  countenance  the  belief 
that  the  contract  was  rescinded  by  common  and  tacit  con- 
sent. In  such  case  the  surrender  of  the  securities  was  not 
material,  since  they  afforded  to  each  a  security  against  any 
claim  from  the  other.  The  only  circumstance  relied  on  by 
the  plaintiff,  to  sustain  the  conjecture  of  a  new  agreement 
is,  that  the  defendant's  testator  made  a  payment  of  fifty  dol- 
lars on  the  fifth  of  February,  1827,  and  of  eight  dollars  in 
April  following.  The  witness,  by  whom  these  payments 
were  made,  had  forgotten  all  the  circumstances  except  the 
receipt  on  the  obligation,  which  he  wrote.  The  payment 
on  the  note  more  obviously  implies  the  continuance  of  the 
old  contract,  than  the  existence  of  an  agreement  which  had 
vacated  it.  The  payments  may  have  been  made  through 
ignorance  that  the  land  had  been  sold,  and  that  the  intes- 
tate could  not  make  titles  for  it.  The  testator's  bond  is 
claimed  in  discount ;  that  can  be  discharged  only  by  proof 
of  a  release  or  of  satisfaction.  No  proof  whatever  has  been 
produced  on  this  subject,  except  the  payments  before  men- 
tioned. When  parties  have  evidenced  a  contract  by  speci- 
alties, and  a  failure  of  consideration  has  been  clearly  estab- 
lished, the  proof  of  any  new  agreement,  by  which  the  ori- 


8  Belk  vs.  Perry. 

ginal  bargain  was  rescinded  and  another  adopted  in  sub- 
stitution of  it,  should  be  as  clear  and  satisfactory,  at  least, 
as  of  an  original  undertaking,  and  not  left  for  support  on 
very  slight  presumptions,  if  not  mere  conjecture.  Such  is 
the  character  of  the  proof  to  sustain  the  plaintiff's  action, 
and  a  new  trial  is  therefore  granted. 

O'Neall,  Evans,  Butler  and  Wardlaw,  JJ.  concur- 
red. 

Richardson,  J.  dissenting.  I'  am  of  opinion  that  the 
recovery  on  the  note  was  legal.  Independent  of  the  pay- 
ment on  the  note  made  by  Perry,  with  a  knowledge  that 
Belk  had  no  title  to  the  lot,  it  is  evident  that  the  bond  for 
titles  was  the  true  consideration  for  Perry's  note.  The 
note  and  the  bond  stood  as  independent  covenants.  They 
were  reciprocal  considerations,  the  bond  for  the  note  and 
the  note  for  the  bond.  Each  party  had,  by  the  contract, 
his  independent  right  of  action.  Under  this  view  of  the 
case,  we  see  why  Perry  still  made  payments  upon  his  note ; 
and  why  Belk  made  no  titles.  It  was  no  part  of  his  con- 
tract that  he  should ;  at  least,  at  law.  He  simply  laid  him- 
self under  a  penalty,  in  case  he  failed  to  do  a  certain  named 
act,  the  consideration  of  which  penalty  was  his  receiving 
Perry's  note.  A  chose  in  action  was  given  for  a  chose  in 
action.  Men  may  in  this  way  exchange  their  own  liabili- 
ties as  well  as  exchange  their  outstanding  demands,  as 
bonds,  notes  or  other  debts ;  checks  on  banks  and  notes 
are  often  exchanged  the  one  for  the  other.  The  credit  sys- 
tem requires  all  these,  and  you  may  do  the  same  by  a 
bond  with  a  penalty,  or  a  note.  The  jury  saw  the  true 
consideration,  because  they  probably  knew  the  fact,  and 
carried  out  the  true  intent  of  the  contract  for  exchanging 
liabilities. 
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J,  N,  McElwee,  Jr.  vs.  Benjamin  B.  Story. 

Defendant,  who  was  an  administrator,  promised,  in  writing,  to  pay, 
out  of  the  funds  of  his  intestate,  a  deht  due  the  plaintifTby  one  of  the 
distributees,  who  was  absent  from  the  State,  if  the  plaintiff  would  not 
attach  the  share  of  the  distributee  in  the  defendant's  hands.  Held 
that  the  promise  was  without  consideration,  and  that  no  action  could 
be  maintained  thereoa 

Before  Evans,  J.  at  York,  Fall  Term,  1844. 

This  was  a  sum.  pro.  brought  on  an  agreement  in  wri- 
ting, whereby  the  defendant,  who  was  the  administrator  of 
Henry  H.  Story,  agreed  to  pay  to  the  plaintiff,  out  of  the 
funds  of  the  intestate,  an  amount  due  the  plaintiff  by  James 
H.  Story  on  four  notes  under  seal.  It  appeared  that  James 
H.  Story,  who  was  absent  from  the  State,  was  entitled  to  a 
distributive  share  in  the  intestate's  estate,  and  that  the  plain- 
tiff told  the  defendant  that  he  would  attach  his  share. 
Whereupon  defendant,  as  administrator,  gave  the  plaintiff 
the  said  agreement.     The  notes  were  produced  at  the  trial. 

The  presiding  Judge  was  of  opinion  that  as  the  interest 
which  the  said  James  H.  Story,  the  absent  debtor,  had  in 
the  estate  was  not  attachable,  the  promise  was  without  con- 
sideration, and  decreed  for  the  defendant. 

The  plaintiff  appealed,  on  the  ground  that  there  was  a 
sufScient  consideration  to  support  the  promise. 

Clawson,  for  the  motion. 
Williams  and  Allston,  contra. 

Curia,  per  Evans,  J.  This  court  is  of  opinion  there 
was  no  consideration  to  support  the  promise  of  the  defen- 
dant to  pay  the  debt  of  James  H.  Story,  and  the  motion  is 
dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


( 
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Robert  Cathcart  vs.  Jacob  Gibson. 

The  endorsers  of  an  accommodation  note  for  the  benefit  of  the  draw- 
er are  not  liable  as  co-securities. 

An  agreement,  before  endorsing,  to  be  liable  to  each  other  as  co- 
securities,  would-be  binding. 

When,  after  protest,  the  second  endorser  agreed  to  pay  half  the 
note,  and,  jointly  with  the  first,  wrote  a  letter  to  the  holder  stating 
such  agreement,  and  praying  indulgence,  which  was  granted, .  Held^ 
that  the  agreement  was  without  consideration. 

A  promise  by  the  second  to  pay  to  the  first  endorser  half  the  a- 
mount  of  the  note,  if  the  first  endorser  would  pay  the  debt  and  the 
costs  of  a  suit  on  the  note  against  the  second  endorser,  would  be  on 
sufiGLcient  consideration.     Ut  semhle. 

Before  Evans,  J.  at  Fairfield^  Fall  Term^  1844. 

This  was  an  action  of  assumpsit,  by  the  first  endorser,  a- 
gainst  the  second,  of  an  accommodatiou  note  for  the  benefit  of 
the  drawer,  to  recover  one  half  of  the  amount  of  the  note. 
The  circumstances  were  as  follows  :  one  Bosborough  drew 
a  note  for  fifteen  hundred  dollars,  negotiable  at  the  Com- 
mercial Bank,  dated  2d  February,  1842,  and  due  at  sixty 
days.  It  was  an  accommodation  note  for  the  benefit  of  the 
drawer,  payable  to  the  plaintifif  and  endorsed  by  him  and 
the  defendant.  The  note  was  protested  on  the  6th  April, 
1842,  and  at  Fall  Term,  in  the  same  year,  suits  were 
brought  thereon  against  the  plaintifl'  and  defendant.  On 
the  30th  May,  1843,  plaintifiT  paid  up  the  principal  and  in- 
terest, with  the  costs  on  both  cases ;  it  was  proved,  on  be- 
half of  the  plaintifif,  that  some  time  after  the  note  was  pro- 
tested, the  defendant  said  he  was  liable  for  half,  and  the 
plaintifif  proposed  that  each  should  pay  half,  which  was  ab- 
sented to,  but  postponed  until  they  could  see  if  the  drawer 
would  not  give  a  confession  of  judgment.  A  joint  letter, 
signed  by  both  of  them,  was  then  written  to  the  President 
of  the  Bank.  This  letter  was  produced  in  evidence.  It 
bore  date  the  2d  May,  1842,  and  after  requestmg  that  the 
note  should  lie  over,  without  afifecting  their  credit  in  the 
Bank,  until  some  arrangement  should   be  made  with  the 
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drawer,  it  stated  that  both  were  equally  liable,  and  that 
they  had  agreed  to  be  bound  to  each  other.  It  was  further 
proved,  that  plaintiff  and  defendant  went  to  see  the  drawer 
to  get  a  confession  of  judgment,  and  that  the  defendant  af- 
terwards wrote  to  a  friend  to  see  the  drawer  and  get  him  to 
confess  for  all,  and  if  not,  for  his  half,  or  part,  to  keep  him 
safe. 

On  behalf  of  defendant  it  was  proved,  by  James  R.  Aikin, 
that  when  the  note  was  presented  at  the  bank,  defendant's 
name  was  not  on  it.  The  bank  required  two  endorsers, 
and  the  defendant,  who  was  present,  was  applied  to  by  the 
drawer  to  put  his  name  on  it.  He  at  first  refused,  but  on 
the  drawer's  exhibiting  to  him  a  note  of  the  plaintiff's  to 
the  drawer  for  fifteen  hundred  dollars,  he  consented.  The 
note  then  passed  and  the  drawer  got  the  money.  The' 
plaintiff  was  not  present.  By  another  witness  it  was  pro- 
ved that  the  drawer  applied  to  him  to  endorse  the  note, 
when  the  plaintiff's  name  alone  was  on  it.  By  the  draw- 
er's brother  it  was  proved,  that  the  plaintiff  applied  to  him 
to  take  up  his  brother's  note.  Wished  him  to  become  prin- 
cipal, and  he,  the  defendant,  would  endorse.  After  that, 
plaintiff  proposed  that  either  of  the  three  should  draw  a 
note,  to  be  substituted  in  the  bank  for  this  note,  and  the 
other  two  should  endorse,  but  the  defendant  refused.  This 
witness  was  present  when  the  letter  to  the  president  of  the 
bank  was  written.  Defendant,  he  said,  hesitated  about 
signing  it.  Plaintiff  said  that  if  it  was  not  arranged  it 
would  throw  them  out  of  the  bank.  It  was  then  agreed 
that  they  should  apply  to  the  bank  for  indulgence. 

The  jury  were  instructed  that  it  was  immaterial  wheth- 
er the  note  was  an  accommodation  note  or  not.  In  law, 
the  defendant  was  not  liable  to  pay  the  whole,  or  any  part, 
4o  the  plsdntiff.  But  that  this  legal  effect  of  the  contract 
might  be  varied  by  a  parol  agreement :  1.  Where,  before 
any  liability  was  incurred  by  either,  they  agreed  in  case  of 
loss  to  contribute.  If  such  agreement  was  sufficiently  pro- 
ved, then  Gibson  was  liable ;  but  that  a  subsequent  agree- 
ment to  that  effect,  without  a  new  consideration,  was  a  ntf- 
dum  pactum. 

2.  If,  after  suit  brought,  the  defendant  had  agreed  with 
the  plaintiff,  that  if  he  would  pay  the  money  and  stop  the 
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suits,  he  would  pay  half  the  note,  in  such  case  he  would  be 
bound.  There  would  be  a  consideration  to  support  the 
promise,  although  inadequate. 

It  was  contended  in  the  argument,  that  if  each  supposed 
he  was  liable  to  the  other  for  contribution,  although  in  law 
he  was  not,  this  was  a  moral  consideration  which  would 
support  the  subsequent  promise.  The  presiding  Judge 
thought  otherwise,  and  so  instructed  the  jury. 

He  also  instructed  the  jury  that  the  application  to  the 
Bank  for  indulgence  was  not  a  sufficient  consideration  to 
support  the  promises  to  the  plaintiff.  The  facts,  with  these 
instructions  on  the  law  of  the  case,  were  submitted  to  the 
jury,  who  found  for  the  defendant. 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial, 
on  the  grounds : 

1.  Because  the  defendant  was  bound  by  law  to  contri- 
bute to  the  extent  of  one  half  of  the  debt,  paid  by  the  plain- 
tiff to  the  Commercial  Bank,  for  Rosborough. 

2.  Because  it  was  the  understanding  of  the  endorsers, 
that  each  should  be  liable  for  one  half  the  amount  of  the 
note  endorsed  by  them  for  the  accommodation  of  Rosbor- 
ough. 

3.  Because,  in  consideration  that  the  bank  would  extend 
further  time  to  the  endorsers,  and  save  their  credit  in  bank 
as  drawers  or  endorsers,  and  that  the  plaintiff  and  defen- 
dant united  in  an  application  to  the  bank  to  that  effect, 
they  agreed  to  be  bound  equally  to  the  bank  for  the  whole 
debt,  and  each  to  the  other  for  his  aliquot  part  thereof. 

4.  Because,  in  consideration  that  the  plaintiff  agreed 
with  the  defendant  that  he  would  pay  the  whole  amount  of 
the  said  note  to  the  bank,  the  defendant  undertook  to  pay 
one  half  thereof. 

5.  Because,  in  consideration  that  the  plaintiff  would  pa;^ 
to  the  bank  the  whole  amount  of  the  said  note,  and  save 
him  from  costs,  the  defendant  agreed  to  pay  one  half  of  the 
said  note  ;  and  the  plaintiff  did  accordingly  pay  the  debt 
to  the  bank,  and  saved  the  defendant  harmless  against  the 
costs  of  suit. 

W.  F.  Desaussurcj  for  the  motion. 
McDowelly  contra. 
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Curia,  per  Evans,  J.  The  fact  that  there  was  a  pre-  ' 
vious  agreement  between  these  parties,  that  in  case  of  loss 
they  should  be  liable  to  contribute  as  co-securities,  is  nega- 
tived by  the  verdict  of  the  jury.  If  any  such  agreement  or 
understanding  had  been  proved,  I  think  there  is  no  doubt 
the  plaintiff  should  have  recovered,  and  the  jury  were  so 
instructed.  The  joint  letter  to  the  president  of  the  bank,  • 
unexplained,  might  lead  to  that  conclusion,  but  the  circum- 
stances stated  by  James  R.  Aikin  are  clearly  inconsistent 
with  any  such  idea,  and  fully  sustain  the  verdict,  which 
negatives  any  such  previous  contract.  The  agreement, 
then,  must  be  regarded  as  subsequent  lo  the  endorsement  of 
the  note,  and  after  the  liabilities  of  the  parties  had  ac- 
crued. 

According  to  the  legal  liabilities  arising  out  of  the  en- 
dorsements, Gathcart  was  bound  to  pay  Gibson  the  whole 
in  case  he  was  compelled  to  pay  by  the  bank,  but  Gibson 
was  in  no  way  liable  to  Gathcart,  the  prior  endorser.  In 
this  situation  Gibson,  as  it  appears  by  their  joint  letter  to 
the  President  of  the  bank,  agreed  with  Gathcart  to  pay  him 
half,  or,  as  is  said  in  the  letter,  "  they  had  consented  to  be 
bound  to  each  other."  The  only  consideration  which  is 
alleged  to  support  this  contract,  is  the  indulgence  which 
was  asked  for,  and  extended  by  the  bank.  It  is  not  alleged 
or  proved,  nor  is  there  any  pretence  to  say,  that  the  bank 
gave  the  indulgence  because  Gibson  had  agreed  to  become 
liable  to  Gathcart.  The  benefit  of  the  indulgence  was  mu- 
tual, but  it  proceeded  from  the  bank  and  not  from  Gath- 
cart ;  and  I  think  it  is  clearly  insufiicient  to  support  the 
promise  of  Gibson  to  pay  what  he  was  under  no  legal  ob- 
ligation to  pay. 

As  Gibson  was  liable  to  the  bank  as  well  as  Gathcart, 
I  .will  not  say  that  if  it  had  been  proved  that  Gibson  had 
promised  Gathcart  to  pay  half,  if  he  would  pay  up  the  debt 
and  costs,  so  as  to  discharge  him  from  that  liability,  he 
would  not  be  bound,  although  the  consideration  would  be 
very  small.  But  no  such  promise  was  proved,  and,  so  far 
as  appeared,  the  payment  of  the  note  by  Gathcart  was  in 
discharge  of  his  own  liability,  and  the  payment  of  the  costs 
of  the  case  against  Gibson  was  voluntary,  and  done,  no 
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doubt,  because  the  bank  would  not  settle  the  actions  un- 
less all  the  costs  were  paid. 

The  motion  is  dismissed,  on  all  the  grounds. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


James  H.  Jarrot  vs.  Henry  Mcllvaine. 

As  a  general  rule,  where  a  conveyance  of  land  calls  for  a  certain 
line  as  the  loundary,  the  land  must  be  located  so  as  to  make  that 
line  the  boundary ;  but  this  rule  may  be  controlled  by  clear  evidence 
that  the  parties  had  actually  run  another  line  as  the  boundary,  at  or 
before  the  execution  of  the  conveyance. 

Before  Evans,  J.  at  Darlington^  Fall  Term,  1842. 

This  was  an  action  of  trespass  to  try  titles. 

Both  parties  claimed  under  one  Dennis  M'Lendon,  to 
whom  a  errant  of  263  acres  had  been  made,  in  the  year  1791. 
It  appeared,  also,  that  a  part  of  the  same  land  had  been 
granted  to  Arthur  Cobb,  (one  hundred  acres,)  in  the  year 
1767.  The  accompanying  diagram  will  explain  these 
grants,  and  the  controversy  of  the  parties. 
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The  whole  diagram  represents  the  M'Lendon  grant. 
The  part  A,  extending  to  the  line  a  b,  represents  the  Cobb 
grant.  The  plaintiff  claimed  under  a  deed  from  M'Lendon 
to  M'Neese,  for  one  hundred  acres,  more  or  less,  bounded 
on  the  west  by  Cobb's  land.  The  defendant  claimed  un- 
der a  deed  from  M'Lendon  to  Turner,  in  1794,  about  two 
years  after  the  deed  to  M'Neese.  This  deed  describes  the 
land  as  163  acres  on  both  sides  of  4  Mile  Branch,  and  as 
all  the  land  granted  to  M'Lendon,  except  one  hundred  acres 
sold  to  M'Neese ;  so  that  the  question  was,  whether  the 
boundary  of  the  land  conveyed  to  M'Neese,  was  the  line  a 
b,  or  whether  the  parties  had  not  in  fact  made  a  different 
line  as  the  boundary  between  them.  It  appeared  from  the 
evidence,  that  in  1819,  one  Conn,  as  a  surveyor,  run  the 
line  a  b,  as  the  line  of  Hunter's  land,  to  whom  the  land 
conveyed  to  M'Neese  then  belonged.  M'llvaine,  the  de- 
fendant, was  present  and  did  not  object.  When  the  land 
was  run  out  as  Hunter's  estate,  some  few  years  before  the 
trial,  defendant  was  present,  and  contended  that  the  line  a 

b,  was  not  the  true  line,  but  it  was  IQ  or  12  yards  to  th6 
east ;  but  even  if  the  line  was  run  thus,  he  was  still  a  tres- 
passer. The  defendant  derived  his  title  thus  ;  Turner  con- 
veyed to  M'Call,  in  1795,  who  owned  the  land  until  1811, 
when  he  gave  or  sold  it  to  M'llvaine,  who  married  his 
daughter.  It  was  proved  that^tbe  title  deeds  of  this  land 
were  not  in  the  defendant's  possession  ;  and  in  this  way  it 
was  attempted  to  account  for  M'llvaine's  apparent  acquies- 
cence, when  Hunter  run  a  b,  as  the  line  between  them.  It 
was  proved,  by  two  sons  of  M'Call,  that  there  was  a  black- 
jack corner  about  200  yards  to  the  east  of  a,  at  a  point 
which  is  designated  on  the  plat  as  c ;  from  thence  there 
was  a  line  running  to  the  south  ;  and  one  of  them  said 
the  line  run  to  a  corner  on  a  branch  ;  and  from  some  of  the 
plats  exhibited,  there  was  a  branch  to  the  south  of  the  point 

c.  These  witnesses  said  their  father  claimed  to  this  line, 
and  one  of  them  said  that  whilst  his  father  owned  the  land, 
he  was  with  his  father.  Hunter,  and  Muldrow,  at  the  black- 
jack at  c. ;  and  it  was  said  among  them,  to  be  the  corner 
of  the  line  between  M'Call  and  Hunter.  This  line,  (if  any 
such  now  existed,)  was  not  represented  by  the  surveyors ; 
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nor  had  any  search  been  made  for  it.  The  presiding  Judge 
thought  the  evidence  satisfactory,  (though  it  might  admit 
of  doubt,)  that  a  b  was  the  east  line  of  the  Cobb  grant,  and 
in  his  charge  to  the  jury  assumed  that  as  sufficiently  pro- 
ved ;  and  in  conformity  with  this,  the  jury  were  instructed 
that  the  plaintiff  had  a  right  to  go  to  that  line,  unless  he 
was  controlled  by  some  higher  evidence  of  location.  That 
the  highest  evidence  of  boundary  was  what  had  been 
done  on  the  land ;  and  where  a  line  had  been  actually  run 
by  the  parties,  as  the  boundary  line  between  them,  this 
would  control  a  call  for  another  tract  of  land  as  the  boun- 
dary ;  thus,  although  in  the  deed  from  M'Lendon  to  ST- 
Neese,  the  Cobb  land  is  called  for  as  a  boundary,  which  is 
found  at  a  b,  yet,  if  thisy  did,  in  fact,  run  a  line  from  c, 
where  the  M'Calls  say  there  was  a  line,  then  this  line  would 
be  the  boundary,  although  it  should  afterwards  turn  out 
that  it  was  not  the  line  of  the  Cobb  land,  as  called  for. 
This  is  the  rule  in  the  location  of  grants,  and  no  reason  ex- 
ists why  it  should  not  apply  equally  to  deeds.  That  mere 
acquiescence  in  a  line,  or  an  admission  as  to  the  true  line^ 
are  not  binding  on  the  parties;  and  that,  therefore,  M'llvaine's 
acquiescence  when  Hunter  run  the  line  a  b,  and  Hunter's 
admission  that  the  corner  at  c  was  the  corner  of  the  line 
between  him  and  M'Call,  were  not  binding  on  them,  if  the 
jury  were  satisfied  the  true  line  was  elsewhere. 

The  jury  found  for  the  defendant;  thus,  in  effect,  giving 
him  the  land  as  far  as  the  letter  c. 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds : 

1.  That  the  deed  of  D.  M'Lendon  to  John  M'Neese  called 
for  the  line  of  the  grant  to  Arthur  Cobb,  which  was  clearly 
proved  and  located,  and  the  plaintiff  was  entitled  to  recover 
to  that  line. 

2.  Because  no  other  line  but  the  Cobb  line  could  be 
found  by  the  surveyors,  or  shown  by  the  defendant. 

3.  Because  the  presiding  Judge  erroneously  charged 
the  jury  on  the  law  as  follows ;  that  the  boundary  called 
for  by  M'Lendon's  deed  to  John  M'Neese,  must  prevail, 
unless  a  line  has  been  agreed  on  by  the  parties.  And  al- 
though the  deed  of  M'Lendon  calls  for  the  line  of  Cobb's 
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grant,  yet  if  it  is  proved  that  the  parties  have  a^eed  upon 
another  line,  short  ot  the  Cobb  line,  the  plaintiff  must  be 
restricted  to  the  iine  agreed  upon,  although  the  agreement 
was  by  parol. 

G.    W.  Dargan^  for  the  motion. 

Moses,  contra.     Cited  3  M'C.  361.     2  M'C.  293. 

Curia,  per  Evans,  J.  Assuming,  as  I  did  on  the  cir- 
cuit, that  a  b  on  the  plat  was  the  line  of  the  Cobb  grant,  the 
plaintiff  had  a  right  to  locate  his  land  so  as  to  make  that 
line  his  western  boundary.  This  is  the  general  rule,  but 
it  may  be  controlled  by  clear  evidence  that  the  parties  ac- 
tually run  the  dividing  line  at,  or  before,  the  execution  of 
the  deed,  of  which  long  acquiescence  and  acknowledge- 
ments would  be  evidence.  If  such  a  line  as  was  proved  by 
the  two  M'Calls  had  been  found  by  the  surveyors,  and  the 
jury  were  satisfied  it  was  cotemporaueous  with  the  deed  to 
M'Neese,  then  I  think  the  verdict  should  be  supported;  for 
it  is  clear  that  a  line  actually  run  will  control  a  boundary 
called  for  in  a  grant,  and  the  same  rule  should  govern  in  a 
deed.  But  parol  evidence  that  such  a  line  had  existed, 
without  any  search  for  it,  or  its  location  represented  on  the 
plat,  is  too  vague  and  uncertain.  A  new  trial  must  there- 
fore be  had,  and  the  motion  is  granted. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


18  Thrower  ts.  Vaughan. 

William  ThraiDer  vs.    William  J.   Vaughan. 

A  sheriff  has  no  authority  to  levy  or  sell  under  an  execution 
satisfied  in  fact,  though  unsatisfied  on  its  face ;  if,  however,  he  has 
no  notice  of  the  satisfactioo,  he  will  not  be  liable  in  trespass,  to  the 
defendant,  for  acting  under  it 

A  purchaser  under  such  an  execution,  will  acquire  no  title  to  the 
property,  if,  before  the  purchase,  he  receives  notice  of  the  satisfaction. 

Where  a  sheriff  has  several  executions  against  a  defendant,  and 
makes  one  levy  (seizure)  of  his  property,  and  enters  the  saa:e  on 
each  execution,  he  is  entitled  to  charge  for  but  one  levy,  and  not  for 
a  levy  on  each  execution. 

Before  Butler,  J.  at   Lancastery  Spring  Term^  1844. 

This  was  an  action  of  trover  for  four  bales  of  cotton, 
sold  by  the  sheriff  as  the  property  of  the  plaintiff,  and 
bought  by  the  defendant. 

The  first  question  in  the  case  in  point  of  order  was  this; 
were  there  any  executions  in  the  sheriff's  office  against  the 
plaintiff'  unsatisfied  at  the  time  of  the  sale,  which  took 
place  in  March,  1842  ?  There  had  been  a  great  many 
executions  in  the  office,  under  which  nearly  all  his  proper- 
ty had  been  sold.  The  plaintiff,  supposing  all  were  satis- 
fied, undertook  to  carry  these  four  hales  of  cotton  to  market ; 
on  the  way,  not  far  from  Mr.  Massey^s  gin,  the  deputy 
sheriff  stopped  the  wagon  and  threw  off  the  cotton,  saying 
that  he  had  levied  on  it.  The  cotton  remained  at  the 
same  place  till  it  was  sold.  Upon  a  calculation  of  all  the 
demands  in  the  office,  made  with  gr^at  care  by  Mr.  Beck- 
ham, the  Clerk  of  the  Court,  it  seemed  to  be  clear  that  the 
sheriff  had  no  demand  ag^ainst  the  plaintiff,  at  the  lime  of 
the  levy,  or  the  sale  which  was  made  shortly  afterwards ; 
on  the  contrary  it  appeared,  according  to  the  clerk's  calcu- 
lation, and  which  was  approved  by  the  court,  that  the 
sheriff  was  indebted  to  the  plaintiff  some  small  balance. 

The  sheriff  contended  that  he  had  a  right  to  charge  for 
a  levy  on  each  execution  in  his  office,  as  to  the  same  piece 
of  property  levied  on.  There  were  many  executions 
in  the   office   at   the    time  the   plaintiff's   property  was 
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levied  on,  and  by  allowing  the  sheriff  to  charge  a  levy  on 
each,  there  is  no  doubt  bat  that  some  of  the  costs  at  the 
time  of  this  sale  were  unsatisfied.  The  Clerk,  under  the 
direction  of  the  court,  allowed  the  sheriff  for  one  levy, 
until  it  was  exhausted  by  sale  of  property,  and  then  he  had 
a  right  to  charge  for  another.  This  was  done  rather  in 
reference  to  the  act  done  by  the  sheriff  than  the  number 
of  executions  which  he  had  at  the  time  of  the  levy.  It 
may  have  been,  that  in  some  instances,  the  plaintiff.  Throw- 
er, had  made  payments  to  the  plcuntiffs  in  execution,  and 
had  taken  their  receipts  as  his  vouchers,  and  whether  the 
sheriff  knew  of  these  receipts  or  not,  did  not  appear.  It 
seemed,  however,  that  plaintiff  was  always  willing  to  come 
to  a  settlement  with  the  sheriff,  and  before  this  action  was 
commenced,  he  gave  Mr.  Clinton  a  large  fee  to  make  a  cal- 
culation for  him ;  Mr.  Clinton  did  so ;  but  the  sheriff  was 
not  willing  to  settle  by  it.  This  action  was  then  com^ 
menced  against  the  purchaser  at  sheriff's  sale.  His  rights 
and  liabilities,  the  presiding  Judge  told  the  jury,  were  not 
to  be  confounded  with  those  of  the  sheriff.  He  said  that 
he  should  be  protected  in  his  purchase,  if  the  sale  was  ap-^ 
parently  fair,  unless  he  had  such  notice  as  would  have  put 
a  reasonable  man  on  his  guard.  Upon  this  point,  the  evi- 
dence was  as  follows.  The  defendant,  Yaughan,  attended 
the  sale  in  company  with  the  sheriff,  and  when  the  cotton 
was  offered  for  sale  at  Maj.  Massey's  gin  house,  the  deputy 
sheriff,  who  sold  it,  advised  Yaughan  to  bid  for  it,  with  a 
view  of  indemnifying  himself  from  some  supposed  liability 
for  plaintiff.  The  plaintiff,  who  is  an  ignorant  man,  and 
on  that  occasion  much  confused,  made,  in  an  excited  voice, 
use  of  these  disconnected  words,  as  the  deputy  testified, 
"  Take  notice,  you  know."  "  Take  notice  you  sell  under 
Miller's  execution,"  (be  having  contended  that  that  was 
satisfied.)  The  witness  replied  yes,  and  also  under  Falk 
ner's  execution.  The  cotton  was  knocked  off  to  the  de- 
fendant. 

The  presiding  Judge  said  to  the  jury,  that  if  the  plain- 
tiff, by  what  he  said  at  the  sale,  gave  such  notice  as 
amounted  to  a  denial  of  authority  of  the  sheriff  to  sell  at 
all,  and  such  as  would  have  put  a  reasonable  man  on  hia 
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guard  who  heard  it,  that  then  such  a  person,  if  he  became 
the  purchaser,  ought  not  to  be  protected  in  such  an  action 
as  this.  But  that  if  the  notice  was  not  sufficient  to  put 
him  on  his  guard,  or  to  enable  him  to  make  the  necessary 
inquiry  on  the  subject,  that  then  he  should  be  protected. 
And  that  under  these  instructions,  he  said  the  jury  were  at 
hberty  to  find  for  or  against  the  defendant.  Verdict  for 
the  plaintiff  for  the  value  of  the  cotton. 

The  defendant  appealed,  on  the  following  grounds. 

1.  Because  the  defendant  was  an  innocent  purchaser,  at 
sheriff's  sale,  without  any  notice  whatever  that  the  execu- 
tions in  the  sheriff's  office,  against  plaintiff,  were  paid  off, 
nor  did  he  know  but  that  they  were  still  unsatisfied. 

2.  Because  the  court  should  have  instructed  the  jury, 
that  the  costs,  as  taxed  on  the  executions,  by  the  formed 
and  present  sheriff,  were,  as  regards  the  defendant's  rights, 
to  be  held  and  deemed  as  legal  and  valid  costs. 

3.  Because  the  court  said  to  the  jury,  that  if  the  plain- 
tiff in  this  case,  who  was  the  defendant  in  certain  executions 
in  the  sheriff's  office,  told  the  defendant  that  these  execu- 
tions were  paid  off,  and  the  sheriff  then  informed  the  de- 
fendant that  they  were  not  satisfied,  that  he  was  bound  to 
regard  this  as  notice  that  they  were  paid  off. 

4.  Because  the  court  ruled  that  the  sheriff  was  by  law 
entitled  to  but  one  levy,  though  there  were  twenty  execu- 
tions against  the  plaintiff  in  his  office,  and  upon  all  of 
which  were  endorsed  the  levy  of  the  same  property. 

5.  Because  the  plaintiff  had  loose  receipts,  for  money  paid 
in  the  office  to  the  former  sheriff  on  executions  against 
him,  which  he  kept  in  his  possession,  and  never  attached 
said  receipts  to  the  executions  upon  which  the  money  was 
paid,  nor  showed  them  to  the  present  sheriff,  until  after  the 
purchase  by  defendant  of  plaintiff's  cotton  at  sheriff's  sale. 

/.    Williams,  for  the  motion. 

Clinton,    contra. 

Curia,  per  Butler,  J.  The  doctrine  recognised  in  the 
case  of  Hunter  vs.  Stephenson,  1  Hill,  415,  seems  to  be 
this — ^that  every  execution  unsatisfied  on  the  face  of  it,  is, 
prima  fade,  authority  to  sell ;  but  this,  as   Mr.   Justice 
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CVNeall  remarks,  "may  be  rebutted  by  the  defendant. 
He  may  shew  that,  before  the  sale,  the  execution  was  paid, 
and  thereby  the  sheriff's  authority  to  sell  was  ended." 
Satis&ction,  in  fact,  must  be  regarded  as  the  termination  of 
the  authority  of  a  sheriff  to  act  under  legal  process,  so  far 
as  be  may  have  acquired  a  right  under  it  to  convey  title  to 
another.  No  conveyance  can  be  good,  which  rests  upon 
that  which  is  null  and  void.  Such  is  not  the  consequence 
of  a  mere  irregularity.  There  are,  no  doubt,  many  cases 
in  which  this  general  principle  would  be  qualifief^,  so  far  as 
it  regards  the  liability  of  the  sheriff  for  trespass.  As 
where  the  defendant,  having  receipts  in  his  possession  of 
money  paid  to  the  plaintiff,  but  the  knowledge  of  which  he 
has  not  communicated  to  the  sheriff.  In  a  case  like  that, 
he  ought  not  to  be  permitted  to  take  advantage  of  his  own 
wrong,  in  an  attempt  to  hold  the  sheriff  liable  for  a  tres- 
pass in  seizing  his  property  for  sale.  In  the  case  supposed, 
a  defendant  always  has  it  in  his  power  to  prevent  the  mis- 
chief— a  sale  to  an  innocent  purchaser  without  notice. 
Under  this  general  view,  the  defendant,  Yaughan,  could  not 
be  protected  in  his  purchase  at  sheriff's  sale.  By  their 
verdict,  the  jury  have  established  the  fact  of  notice ;  and 
also,  that  the  executions  under  which  the  sale  took  place 
had  been  fully  satisfied,  according  to  the  computation  of 
the  clerk,  made  under  the  direction  of  the  presiding  Judge, 
The  data  upon  which  the  calculation  was  made,  were 
afforded  by  memoranda  and  entries  made  by  the  sheriff 
himself,  and  did  not  depend  on  receipts  which  the  plaintiff 
may  have  had  in  his  own  possession,  and  which  were  un- 
known to  the  sheriff  at  the  time  of  sale.  The  result  of  the 
clerk's  calculation  is  questioned,  on  the  ground  that  the 
sheriff  was  not  allowed  as  much  costs  for  levies  as  he  was 
entitled  to  by  law.  I  am  not  satisfied  but  that  if  the 
sheriff  had  been  allowed  all  that  was  contended  for,  the 
executions  would  have  been  still  unsatisfied.  From  what 
was  stated  at  the  bar,  and  from  my  own  impression,  I  am 
inclined  to  think  that  such  was  the  fact.  In  any  view  of 
the  matter,  it  is  not  a  case  in  which  we  should  struggle  to 
sustain  the  sale.  Ther^  seems  to  have  been  a  reckles  in- 
difference to  the  feelipjgs  §Ljfi4  nghts  of  the  plaintiff,  Throwr 
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•r,  from  the  manner  in  which  his  property  was  taken  from 
him  and  sacrificed  at  sheriff's  sale.     When  he  supposed  he 
had  settled  every  thing  in  the  sheriff's  office,  by  the  sale  of 
his  land  and  other  property,  the  sheriff  seizes  on  the  small 
remnant  of  property  to  satisfy  a  few  dollars  of  costs,  which^ 
he  contended,  was  still  due  him,  for  jsundry  leries  made  on 
execations  that  were  satisfied,  so  far  as  it  regarded  the  de- 
mands of  the  plaintiff  on  them.     The  validity  of  the  sale 
in  question  is  made,  therefore,  to  depend  on  this  narrow 
question.     Has  the  sheriff  a  right  to  charge,  as  levies,  the 
indorsements  on  several  executions  of  property  taken  into 
his  possession  by  one  seizure  ?     It  seems  that  when  the 
sheriff  made  one  seizure,  he  endorsed  a  memorandum  of  it 
on  all  the  executions  in  his  office,  as  so  many  levies,  and 
charged  one  dollar  for  each.     If  he  could  be  permitted  to 
do  this,  it  is  possible,  frtmi  what  appears  to  the  court, 
that  some  very  small  amount  may  have  been  due  on  the 
executions  at  the  time  of  sale.     As  I  laid  down  the  princi- 
ple on  the  circuit,  the  sheriff  should  have  been  permitted  to 
charge  for  one  levy,  when  it  consisted  of  one  seizure,  but 
should  not  charge  for  a  levy  according  to  every  memoran- 
dum on  each  execution.     As,  for  instance,  when  the  sheriff 
took  possession  of  one  flock  of  sheep,  or  one  gang  of  negroes, 
at  the  same  time,  this  should  be  regarded  as  one  levy,  to 
be  entered  on  all  the  executions  in  the  office,  for  the  pur- 
pose of  giving  effect  to  sales  made  under  any  of  the  exe- 
cutions.    The  title  being  conferred  on  the  sheriff,  by  virtue 
of  his  possession  of  the  property,  the  entries  on  different 
executions  might  be  referred  to  as  his  instructions  and  con- 
venient explanation  of  his  authority. 

I  further  held,  that  when  one  of  these  levies  was  ex- 
hausted, or  when  the  property  embraced  in  several  levies, 
as  the  case  might  be,  had  been  exhausted  by  sale,  then 
that  the  sheriff  should  be  at  liberty  to  make  and  charge 
for  another.  To  prevent  these  repeated  levies,  which 
would  increase  the  cost  by  mileage,  the  sheriff  should,  in 
the  first  instance,  mak§  a  sufficient  levy.  But  where  he 
has  been  prevented  from  doing  so  by  the  act  of  the  defend- 
ant, or  from  any  other  good  cause,  he  would  have  a  right 
to  make  repeated  levies,  and  charge  for  each.     But  not  to 
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make  one  levy  on  a  horse,  for  instance,  and  charge  a  fee 
for  it  on  twenty  executions,  if  he  should  have  so  many  in 
his  office.  A  defendant  can  always  prevent  separate  and 
repeated  levies,  by  giving  up,  in  the  first  instance,  property 
to  satisfy  executions  against  him,  or  all  the  property  he  has, 
when  he  is  unable  to  satisfy  them.  At  any  rate,  he  could 
prevent  flagrant  abuse  on  the  part  of  the  sheriff.  The 
mere  entry  of  a  levy  on  an  execution,  is  not  ipso  facto  a 
levy  in  law.  For  instance,  suppose  the  sheriff,  never  hav- 
ing seen  the  article  of  property,  makes  an  entry  of  it  on 
his  execution,  this  is  not  a  levy  which  could  give  him 
authority  to  sell.  Sometimes  sheriffs  take  and  enter  what 
are  called  levies  by  consent.  I  hold  that  these  are  not 
such  levies  as  are  contemplated  in  law,  and,  without  subse- 
quent possession,  are  not  such  as  could  be  charged  for 
under  the  fee  bill ;  which  goes  to  shew  that  the  act  of 
seizure,  and  not  the  entry,  constitutes  the  legal  ingredient 
of  levy. 

The  Act  of  the  Legislature  of  1839,  in  relation  to  the 
duties  of  sherifis,  fully  sustains  me  in  these  views.  The 
47th  section  of  that  Act  is  as  follows — "  The  sheriff  shall 
make  a  memorandum,  in  writing,  of  the  date  of  every 
levy;,  and  specify  the  property  on  which  such  levy  has  been 
made,  on  the  process  or  in  a  schedule  thereunto  annexed  ; 
and  if  more  than  one  process  be  levied  on  such  property, 
reference  on  each  shall  be  made  to  such  memorandum  or 
schedule."  This  clause  has  two  objects  in  view  ;  to 
ascertain  the  date  of  the  levy,  and  to  preserve  on  the  exe- 
cutions upon  which  it  might  operate,  the  evidence  of  it 
YThen  property  is  levied  on  under  a  junior  execution,  the 
levy  is  good,  ipso  facto,  so  far  as  it  regards  the  senior  exe- 
cutions in  the  office.  The  property  becomes  liable  to  pay 
the  costs  for  one  levy,  as  soon  as  it  is  seized  by  the  sheriff, 
-and  it  is  immaterial  upon  which  execution  it  is  charged,  so 
&r  as  it  regards  the  defendant.  According  to  the  doctrine 
contended  for,  if  a  levy  is  made  under  a  junior  execution 
by  the  order  of  the  plaintiff  in  such  execution,  the  sheriff 
has  a  right  to  endorse  that  levy  on  all  the  senior  executions 
in  his  office,  and  to  charge  a  dollar  for  each ;  although, 
without  such  levy,  the  senior  executions  would  have  taken 
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the  money  by  virtue  of  the  former  levy.  Where  there 
has  been  a  levy  ou  a  senior  execution,  and  the  money  is 
paid  on  it,  then  the  sheriff  may  merely  seize  the  property 
under  subsequent  executions  when  he  has  orders  to  proceed 
on  them.  In  this  way,  there  might  be  a  succession  of 
separate  levies  on  the  same  piece  of  property.  But  when 
the  sheriff  has  many  executions,  and  has  orders  to  proceed 
in  all,  then  he  should  enter  the  levy  on  each,  and  charge 
according  to  the  number  of  levies  which,  in  fact,  he  has 
made.  Or  he  might  levy  under  one  and  make  entries  on 
all.  There  being  no  more  trouble  to  make  levies  under  fifty 
executions  than  under  one ;  the  trouble  and  expense  of  the 
sheriff  being  the  same  in  both  instances.  The  levy 'made 
under  one  execution,  and  the  memorandum  of  it  on  several 
papers,  are  very  distinguishable  things.  The  one  is  the 
act  which  gives  the  sheriff  his  title,  and  the  other  is  the 
evidence  by  which  that  act  may  be  indicated  and  explain- 
ed. In  principle,  it  is  like  the  case  where  property  of  a 
defendant  is  advertised  for  sale,  by  notice  of  sundry  exe- 
cutions against  him.  One  advertisement  will  be  sufficient 
for  the  purpose  of  effecting  a  sale  in  all  the  cases.  For 
the  purpose  of  acquiring  title  in  the  sheriff,  and  for  com- 
pleting his  authority  to  sell,  one  levy  and  one  advertise- 
ment will  be  legally  enough.  It  is  not  the  number  of 
levies  that  confers  the  authority  on  each,  or  the  number  of 
advertisements  that  will  complete  it.  The  rule  that  con- 
trols the  one  should  be  applicable  to  the  other.  As  it  regards 
advertisements,  it  has  been  settled  in  the  case  of  the  State 
vs.  Beckett^  3  McC.  290,  that  "  where  there  are  a  num- 
ber of  plaintiffs  having  executions  against  the  same  de^ 
fendant,  and  his  property  is  advertised  under  their  execu- 
tions, the  sheriff  is  still  entitled  to  the  costs  of  but  one 
advertisement,  as  all  the  plaintiff's  names  can  be  put  into 
one  advertisement."  According  to  these  views,  the  compu- 
tation of  the  sheriff's  costs  was  correctly  made,  and  there 
being  nothing  due  on  the  executions  at  the  time  of  the  sale 
to  defendant,  it  must  be  held  invalid,  as  found  by  the 
jury.     Motion   refused. 

RicHARDsoNj    O'Neall,    Evans  and  Frost,  JJ.  con-- 
curred. 
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Warblaw,  J.  I  dissent  from  what  is  said  about  the 
taxation  of  the  sheriff's  fees  for  a  levy  under  various  exe* 
cutions.  It  appears  to  me  to  be  contrary  to  the  47th 
section  of  the  sheriff's  Act  of  1839,  and  contrary  to  the 
case  of  Ross  vs.  OamUj  2  McM.  276;  but,  perhaps,  is 
not  essential  to  the  decision  of  this  case. 


S.   T.  H.   Todd  vs.  Chaney  Stroud. 

Where  an  issue  is  made  up  by  leave  of  court,  to  try  whether  a 
conftssion  of  jadgment  is  firaQdulent,  the  party  prevailing  is  entitled 
to  his  costs. 

In  issues  which  the  parties  are  entitled  to  make  ap  as  a  matter  of 
right,  or  when  the  court  neglects  to  make  an  order  regulating  the 
costs,  on  a  feigned  issue,  the  costs  follow  the  result  of  the  casa 

« 

Before  Evans,  J.  at    OreenviUe^   Spring    Term^  1844* 

The  defendant  had  taken  a  confession  of  judgment, 
u^ch  was  found  fraudulent  by  a  jury,  on  an  issue  or* 
dered  by  a  judge,  on  the  application  of  the  plaintiff,  and 
this  was  a  motion  for  leave  to  enter  up  judgment  against 
the  defendant,  and  issue  execution  thereon,  for  the  costs  of 
the  issue.  The  court  granted  the  motion,  and  the  defend* 
ant  appealed. 

TowneSf  for  the  motion.     Cited  Harp.  17 ;  1  Hill,  266. 
Sullivan^  contra.     Cited  2  McM.  21. 

Curioj  per  Evans,  J.  In  the  case  of  Baker^  John- 
eon  4*  Co.  vs.  Bushnell^  2  McMuU.  21,  the  question  of 
costs  is  fully  discussed  by  my  brother  O'Neall,  who,  on 
a  review  oi  the  cases,  comes  to  the  conclusion  ''that  in 
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issues  which  the  parties  are  entitled  to  make  up  as  a  mat- 
ter of  right,  or  when  the  court  neglects  to  make  an  order 
on  a  feigned  issue,  regulating  the  costs,  the  costs  follow  the 
result  of  the  case.**  This  is  a  dictum  merely,  and  not  in- 
volved in  the  case  then  under  consideration ;  but  all  the 
authorities  are  collected,  and  I  am  fully  satisfied  they  sus* 
tain  the  conclusion,  especially  the  case  of  Hoskin  vs. 
Berkley^  4  T.  R.  402,  and  the  case  of  Herbert  vs.  WUU 
iamsouj  1  Wei.  324.  The  short  note  of  the  case  of  Bates 
vs.  Martin,  Harp.  17,  would  seem  to  be  to  the  contrary; 
but  the  note  of  the  case,  as  well  as  the  original  manuscript, 
are  too  vague,  indefinite  and  concise,  to  be  put  in  oppo- 
sition to  what  seems  so  well  settled  by  the  English  cases. 
Costs,  it  is  true,  are  only  to  be  allowed  as  such,  in  cases 
which  are  provided  for  in  the  fee  bill.  But  in  feigned 
issues  or  suggestions,  there  is  a  declaration,  or  its  substi- 
tute, the  suggestion,  plea,  judgment,  subpoena  writs,  argu- 
ment and  execution,  and  for  all  these  specific  costs  are 
allowed  in  the  fee  bill ;  and  I  can  see  no  reason  for  sup- 
posing the  costs  for  declarations  and  other  parts  of  a  record 
is  to  be  restricted  to  actions  commenced  by  original  writ. 
No  such  inference  results  from  the  statutes  which  allow 
costs.  I  should  rather  conclude,  that  for  every  thing  done 
in  the  course  of  a  judicial  proceeding  for  which  costs  is 
allowed  in  the  fee  bill,  the  prevailing  party  has  a  right  to 
tax  his  costs  against  his  adversary. 

The  exceptions  are  where  issues  are  sent  down  from 
Chancery,  and  appeals  from  the  Ordinary,  and  the  reason 
in  both  these  is,  that  no  judgment  at  law  is  entered  up, 
and,  therefore,  no  execution  can  issue  for  the  costs.  In 
the  latter  case,  the  law  now  allows  costs,  and  in  the  former, 
the  Chancellor  awards  costs  at  his  discretion.  The  mo* 
tion  is  refused. 

O'Neall,  Butler,  Wardlaw  and  Frost,  JJ.  con- 
curred. 
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George   W.  Ptessley  vs.^  William  McDonald, 

Where  a  legacy  has  been  left  to  a  married  woman,  whose  hus* 
band  has  deserted  her  and  lives  in  another  State,  an  assent  by  the 
executor,  so  as  to  vest  the  title  in  the  husband,  and  make  it  liable  to 
attachment  for  his  debts,  will  not  be  presumed,  from  the  mere  &ct 
that  the  executor  has  permitted  the  property  to  go  into  the  wife's 
possession,  and  that  she  has  received  the  profits  to  her  own  use. 

Before   Evans,  J.  a^  Abbeville^  Spring   Term^  1844. 

William  McDonald,  Sen.  by  his  will,  gave  the  plantation 
where  he  lived,  with  several  negroes,  to  his  daughter,  Nan- 
cy Calhoun,  and  her  bodily  issue.  Nancy  Calhoun  was 
the  wife  of  W.  Calhoun,  who  had  left  the  country  about 
1836,  but  was  still  living  somewhere  in  the  west.  The 
will  was  executed  in  August,  1839 ;  the  testator  died  soon 
after  ;  the  executors  were  Morris  and  Pressley,  the  latter  of 
whom  did  not  act  until  after  Morris's  death.  Mrs.  Cal- 
houn, with  her  children,  after  her  husband  left  the  State, 
lived  with  her  father  during  his  life,  and  after  his  death 
she  still  resided  on  the  place,  and  the  whole  property  re- 
mained in  her  possession,  until  the  beginning  of  the  year 
1844,  when  the  plaintiff,  Pressley,  hired  out  the  negroes  and 
rented  the  lands.  The  defendant,  McDonald,  issued  a 
foreign  attachment  and  levied  on  Harriet,  one  of  the  ne- 
groes given  to  Nancy  Calhoun,  as  the  property  of  her  hus- 
band, W.  Calhoun,  the  absent  debtor.  Morris,  the  first 
acting  executor,  had  died,  and  the  issue  was  made  up  be- 
tween these  parties  to  try  the  question  whether  the  negro 
levied  on  belonged  to  the  absent  debtor,  and  this  depended 
solely  on  the  question  whether  the  executor's  title  was 
divested  by  his  assent  to  the  legacy  to  Nancy  Calhoun. 

The  proof  was  clear  that  Morris,  in  his  lifetime,  exer- 
cised no  dominion  over  this  property ;  Mrs.  Calhoun  had 
what  seemed  to  be  the  entire  control — ^she  employed  over- 
seers and  received  the  crops  to  her  own  use.  The  negroes 
made  very  little,  and  for  this  reason  the  plaintiff  took  them 
and  hired  them  out,  but  that  was  since  this  issue  had  been 
pending.     By  one  witness  it  was  proved,  that  in  the  course 
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of  some  commuDications  between  Morris  and  McDonald, 
Morris  said  he  had  given  up  to  Mrs.  Calhoun  all  the  pro- 
perty given  her  by  her  father,  and  this  declaration  was  made 
with  a  knowledge  that  McDonald  was  about  to  levy  an  attach- 
ment on  it.  His  honor  charged  the  jury  that,  in  general,  if 
the  executor  assented,  the  legacy  vested  in  the  husband  in 
right  of  his  wife,  as  a  gift  to  the  wife  was,  in  law,  a  gift 
to  the  husband ;  but  that  the  executor  could  not  be  divested 
of  his  title,  unless  the  legatee  assented  to  accept  the  legacy ; 
but  where  the  legacy  is  beneficial  to  the  legatee,  his  assent 
might  be  fairly  presumed.  That  the  putting  the  wife  into 
possession  of  a  specific  legacy,  and  her  acceptance  and  use 
of  it,  would,  in  general,  authorize  the  presumption  of  the 
husband's  assent,  where  there  was  no  proof  of  his  dissent, 
and  where  it  was  for  his  benefit.  But  the  particular  cir- 
cumstances of  this  legacy,  its  being  a  provision  for  an 
abandoned  wife,  by  her  father,  the  husband's  absence  and 
forbearance  to  set  up  any  claim,  were  specially  noticed  as 
facts  on  which  the  jury  might  rely  to  rebut  the  presump- 
tion of  assent.  The  jury  found  for  the  defendant  in  the 
issue,  and  the  plaintiff*  appealed,  on  the  ground— 

Because  his  Honor  instructed  the  jury,  that  an  accep- 
tance as  a  legatee  might  be  presumed  when  the  legatee 
was  out  of  the  State,  and  could  not  assent,  and  no  proof  of 
his  acceptance  given. 

Thos,   T^amsanj  for  the  motion. 
Perrin  6f  McGowan^  contra. 

Curiaj  per  Butler,  J.  The  only  question  in  the  case 
is,  whether  William  Calhoun  had  legally  vested  in  him  the 
exclusive  title  to  the  negroes  in  question.  His  right  de- 
pends on  the  sufficiency  of  the  assent  of  the  executor, 
Morris.  It  was  competent  for  Calhoun  to  have  received 
in  his  own  right  by  virtue  of  his  marriage,  the  legacy  be- 
queathed in  terms  to  his  wife. 

It  was  in  the  power  of  the  executor,  however,  to  have 
withheld  his  assent  for  the  benefit  of  the  wife,  until  her 
rights  could  be  recognized  and  secured  by  a  court  of  Equi- 
ty. Has  the  husband  received  the  property  by  the  assent 
of  the  executor,  is  the  proposition.     I  know  of  no  way  in 
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which  a  man's  rights  may  be  affected,  except  by  his  own 
acts,  or  those   of  an  agent   duly  authorized.     It   is  not 
pretended   that   Calhoun  has   ever  accepted  the  negroes 
himself  by  any  understanding  between  him  and  the  ex- 
ecutor.    There  does  not  seem  to  have  been  any  commu- 
nication  between  them*  since   the  death  of  the   testator. 
Calhoun   either  knew   of  his   rights,  or  was  ignorant  of 
them ;  and  in  either  point  of  view,  an  inference  may  be 
drawn  unfavorable  to  bis  acceptance  of  the  legacy.     If  he 
knew  of  his  rights,  he  has  not  thought  proper  to  assert 
them  for  his  own  enjoyment ;  but  has  acquiesced  in  the 
propriety  of  his  wife  taking  the  benefit  of  the  legacy  in- 
tended for  her;  which  could  only  be  done  by  the  cestui- 
que  trust  holding  by  the  permission  of  the  trustee,  and 
subject  to  his  title.     If  he  has  been  ignorant  of  the  legacy, 
then  he  has  taken  it  by  an  implication  of  agency  in  his 
wife  to  receive  it  for  him.     Agency  itself  implies  confi- 
dence, and  an  approbation  of  the  acts  of  another.     Hence, 
the  wife  is  frequently  regarded  as  the  agent  of  her  hus- 
band, while  they  live  together,  and  her  acts  will  be  regarded 
as  obligatory  on  him,  where  his  assent,  knowledge  and 
approbation  may  be  inferred.     But  when  the  husband  has 
deserted  the  wife,  and  lives  in  another  jurisdiction,  at  a 
great  distance  from  her,  the  presumption  of  agency  ceases, 
and  the  separate  existence  and  rights  of  the  wife  are  to  be 
more  regarded  by  courts  taking  cognizance  of  her  acts. 
In  relation  to  the  property  in  controversy,  Mrs.  Nancy 
Calhoun  had  rights  wnich  could  be  recognized  by  the  law. 
And  why  suppose  that  she  received  the  property  for  the 
benefit   of  her  husband  and  to  her  own  prejudice?     It 
certainly  could  not  have  been  her  design  to  do  so.     Nor 
does  it  seem  now  to  have  been  the  intention  of  the  execu- 
tor to  part  with  his  legal  dominion  over  the  negroes  for  the 
benefit  of  the  absent  husband.     Nor  does  it  follow  that  the 
husband  would,  as  a  matter  of  choice,  have  received  the 
negroes  for  his  exclusive  enjoyment,  to  the  prejudice  of 
his  wife  and  children.     A  husband  may  inflict  injury  on 
his  wife  by  infidelity  and  desertion,  but  might  not  be  will- 
ing to  treat  her  with  injustice,  so  far  as  it  regards  pro- 
perty intended  for  her  sole  use  and  benefit.     A  sense  of 
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justice  is  not  inconsistent  with  a  want  of  affection.  If 
it  had  been  a  matter  of  option,  the  husband  might  have 
been  unwilling  to  take  the  property  from  the  wife.  Indeed, 
it  may  have  been  his  interest  that  his  wife  and  children 
should  have  it,  to  the  exclusion  of  his  creditors.  And 
under  some  circumstances,  his  actual  refosal  to  take  the 
property  from  the  executor,  would  not  be  unnatural  or  im- 
probable. At  any  rate,  there  is  no  necessity  to  say  in  this 
case,  that  the  possession  of  the  wife  was  ipso  facto  the 
possession  of  the  absent  husband.  If  he  ever  had  rights, 
they  have  been  vested  in  him  without  his  knowledge  and 
approbation,  and  have  also  been  transferred  by  the  execu- 
tor without  design,  and  in  derogation  of  the  rights  of 
others,  for  whom  he  ought  to  hold  the  property.  We  will 
not  go  so  far  as  to  say  that  the  husband's  assent  shall  be 
presumed,  upon  the  assumption  of  its  being  for  his  benefit, 
because  there  was  no  proof  of  his  dissent.  On  the  contra- 
ry, where  there  has  been  no  knowledge  of  right,  we  will 
not  presume  assent.     Motion  granted. 

Richardson,  O'Neall,  and  Frost,  JJ.  concurred. 

Wardlaw,  J.  having  been  of  counsel  in  the  case,  gave 
no  opinion. 


The  State  vs.   George  ^eagler  and  Daniel  Seagler, 

To  chase  and  shoot  a  hog  with  a  felonious  intent,  without  re^ 
moving  it  after  it  is  shot,  will  not  constitute  hog-stealing. 

Before  Evans,  J.  at  Pickens^  Spring  Term^  1844. 

This  was  an  indictment  for  hog-stealing.  The  evidence, 
in  substance  was,  that  on  Sunday,  the  10th  of  March,  a 
dog  was  heard  in  the  mountain,  about  half  a  mile  from 
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the  house  of  one  Rogers.  Rogers,  supposing  the  dog  was 
running  something,  started  to  go  to  the  place.  When  he 
bad  gone  ahout  half  way,  a  gun  was  fired.  When  he 
arrived  near  the  place,  he  saw  the  defendants  behind  a  large 
chesnut.  They  were  endeavoring  to  conceal  themselves, 
but  when  he  approached  within  forty  yards,  they  ran  off, 
notwithstanding  he  called  to  them  three  times.  A  dog  was 
with  them.  From  the  place  where  he  saw  them,  he  traced 
them  by  their  tracks  nearly  one  hundred  yards,  to  where 
he  found  the  hog  in  a  deep  hollow,  in  a  hole  around  a 
chesnut  tree.  The  hog  was  shot  through  the  body  with  a 
rifle  J)all.  It  was  between  10  and  12  o'clock.  Both  had 
rifles. 

The  presiding  Judge  charged  the  jury,  in  substance, 
that  the  chasing  and  shooting  a  hog  in  the  range,  with  a 
felonious  intent,  was  larceny,  although  it  might  happen 
that  the  actors  were  prevented,  by  the  intervention  of  other 
persons,  from  carrying  off  the  dead  carcass.  They  were 
found  guilty. 

The  defendants  appealed,  on  the  following  grounds. 

1.  Because  his  Honor  erred  in  charging  the  jury,  that 
the  shooting  of  the  hog,  with  a  felonious  intent,  was  a 
sufficient  asportation,  in  law,  to  complete  the  offence  of 
larceny,  without  taking  possession  of,  or  carrying  away, 
the  same. 

2.  Because  the  testimony  did  not  warrant  the  finding  of 
the  jury,  there  being  no  evidence  that  the  hog  was  moved 
or  interfered  with  after  it  was  shot. 

Perry^  for  the  motion. 
Whitner^  Solicitor^  contra. 

Ouria^  per  Evans,  J.  If  the  defendants,  after  shoot- 
ing the  hog,  had  voluntarily  gone  off  and  left  it,  I  presume 
the  act  would  have  been  nothing  more  than  a  trespass. 
Does  the  circumstance  that  they  fled  on  the  approach  of 
the  witness,  Rogers,  without  removing  the  hog,  make  it 
felony,  if  the  shooting  was  with  the  felonious  intent  to  ap- 
propriate the  hog  to  their  own  use  1  All  the  authorities 
seem  to  concur,  that  the  offence  is  not  complete  without 
some  removal.     In  Cherry's  case,  2  East.  P.  C.  666,  the 
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prisoner  was  indicted  for  stealing  a  wrapper  and  some 
pieces  of  linen  cloth,  and  it  appeared  the  linen  was  packed 
up  in  a  wrapper,  in  the  common  form  of  a  long  square, 
which  was  laid  lengthwise  in  a  wagon.  The  prisoner  set 
up  the  wrapper  on  one  end,  in  the  wagon,  for  the  greater 
convenience  of  taking  the  linen  out,  and  cut  the  wrai^r 
all  the  way  down  for  that  purpose,  but  was  apprehended 
before  he  had  taken  any  thing.  All  the  judges  agreed  this 
was  no  larceny,  although  his  intention  to  steal  was  mani- 
fest; for  the  carrying  away,  in  order  to  constitute  felony, 
must  be  a  removal  of  the  goods  from  where  they  were, 
and  the  felon  must,  at  least  for  an  instant,  be  in  the  entire 
possession  of  the  goods.  There  are  other  cases  in  East, 
all  illustrative  of  the  same  principle,  that  the  offence  is  in- 
complete without  some  removal  of  the  goods ;  and  in  this 
particular,  I  think  my  instruction  to  the  jury  was  wrong, 
and  a  new  trial  is  ordered. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


Robert  Dobbin  vs.  Zadock  Perry. 

A  receipt  is  conclusive  evidence  of  payment,  unless  it  be  ex- 
plained, or  mistake  or  fraud  be  proved. 

Before  Butler,   J.  at  Lancaster^  Spring    Tenuy  1844. 

This  was  an  action  of  assumpsit  for  money  had  and 
re<5eived,  and  for  goods  sold  and  delivered.  The  defend- 
ant, in  January  1841,  sold  cotton  for  the  plaintiff  in  Cam- 
den, and  received  the  proceeds,  about  three  hundred  dol- 
lars. He  used  about  six  hundred  feet  of  lumber,  and  cut 
down  some  trees  on  plaintiff's  land,  by  his  permission,  to 
build  some  cabbins. 
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The  defendant  produced  a  receipt  in  full  from  the  plain* 
tiff,  written  on  the  bill  containing  the  account  sales  of  the 
cotton.  The  receipt  was  subsequent  to  any  of  the  demands 
of  the  plaintiff^  and  was  as  follows.  '47th  April,  1841,  Re- 
ceived of  Zadock  Perry,  in  full  of  the  within  cotton  bill, 
and  all  other  demands  up  to  this  date,  above  stated. 

his 
Robert  ^    Dobbin." 
Test,  A.  D.  HiLLiARD.  mark 

The  plaintiff  owed  money  in  the  sheriff's  office,  part  of 
which  was  paid  by  the  defendant  on  the  day  the  receipt 
was  ^iven.  How  the  defendant  paid  the  balance  of  the 
plaintiff's  demand,  did  not  appear.  The  parties  had  vari- 
ous dealings  which  were  not  explained. 

His  Honor  reported  that  there  was  nothing  to  satisfy  him 
that  the  receipt  to  the  defendant  was  unfair  ;  and  he  almost 
tooK  it  for  granted  that  the  jury  would  find  a  verdict  for 
the  defendant.  They,  however,  took  a  different  view  of 
the  subject,  and  found  a  verdict  for  the  plaintiff  for  eighty 
four  dollars. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  ground. 

That  the  receipt  was  a  complete  bar  to  the  action,  as 
there  was  no  evidence  that  it  was  obtained  by  fraud,  or 
given  by  mistake. 

Clinton^  for  the  motjon. 
Wright^  contra. 

Curia^  per  Richardson,  J.  A  receipt  is  the  acknow- 
ledgement of  the  fact  of  payment,  or  of  a  settlement  be- 
tween debtor  and  creditor;  but,  unlike  a  written  contract,  it 
may  be  explained,  or  mistakes  proved,  without  fraud  being 
first  proved.  Hog  vs.  Brovm,  2  Brev.  R.  223 ;  Tobey  vs. 
Barber^  5  Johns.  Rep.  72.  Yet  still  it  is  the  written  affir- 
mation of  the  creditor,  and,  therefore,  prima /acte,  good 
evidence  against  his  demand,  to  the  extent  of  his  receipt. 
It  follows,  plainly,  that  the  present  receipt  being  in  full  of 
the  cotton  bill,  "and  all  other  demands,"  must  be  taken  by 
she  jury  accordiog  to  its  expression'  and  purport,  uati]i  tjbui 


^ 
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contrary  be  made  to  appear  by  good  testimony.  Such 
testimony  must  be  either  intriusic  to  the  demand  apparently 
released  by  the  receipt;  for  instance,  as  in  Hog's  case, 
where  wool  hats  being  delivered  instead  of  fur  hats,  the 
vendee  recovered  the  difference  between  the  value  of  such 
hats,  notwithstanding  his  receipt  in  full ;  or  else  the  evi- 
dence must  be  extrinsic,  and  by  shewing  some  demand 
prior  to,  but  not  within  the  knowledge  or  consideration  of 
the  parties  when  the  receipt  in  full  was  given — ^but  nothing 
of  the  kind  appears  from  the  evidence  adduced.  A  iiew 
trial  is,  therefore,  ordered. 

O'Neall,   Evans,    Butler,    Wardlaw   and  Frost, 
JJ.  concurred. 


Patsey  Glenn^  admtx  of  /.  B,  Glenn^  vs,  J,  R,  B.  Sims* 

If  the  payee  of  a  joint  and  several  sealed  note  signs  and  seals  it  as 
one  of  the  obligors,  the  note  is  extinguished,  and  neither  he  nor  his 
administrator  can  maintain  an  action  thereon. 

Before  Evans,  J.  cU  Union^  Fall  Term^  1844. 

This  was  an  action  on  a  joint  and  several  sealed  note, 
drawn  by  the  defendant  and  several  others.  The  intestate, 
J.  B.  Glenn,  was  the  payee,  and  was  also  one  of  the  obligors 
of  the  note.  The  defendant  pleaded  specially,  in  bar  of  the 
action,  that  the  payee  was  one  of  the  obligors.  The  pre- 
siding judge  held  that  the  defence  would  not  avail  him, 
and  the  plaintiff  had  a  verdict.  The  defendant  appealed, 
on  the  ground  that  the  plea  in  bar  should  have  been  sus- 
tained. 

Dawkins  ^  Thomson^  for  the  motion,  cited  2  Mill,  428. 
1  Speers,  240.  1  Ld.  Ray,  JS76 ;  and  contended  that  the 
note  was  extinguished  when  it  was  signed  by  the  payee. 

Hsmdon^  contra. 
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Curiaj  per  Richardson,  J.  The  plaintiff  sues  in  the 
right  of  J.  B.  Glenn,  and  the  question  is,  could  J.  B.  Glenn 
himself  have  maintained  such  an  action.  One  would  sur- 
mise that  the  contract  sued  upon  was  intended  to  indicate 
the  liability  of  all  the  signers  to  the  Glenn  Spring  Company. 
But,  from  the  form  of  the  contract  adopted,  Glenn's  position 
was  this ;  he  and  fifteen  other  persons  signed  the  written 
instrument  called  a  note,  and  made  it  payable  to  himself, 
J.  B.  Glenn.  Upon  this  note,  his  representative  brings  suit 
against  J.  R.  B.  Sims,  one  of  the  joint  and  several  signers. 

But  if  any  one  was  liable  to  Glenn,  upon  the  note,  he  was 
himself  equally  liable.  J.  B.  Glenn  is  therefore  promisor 
and  promisee,  and  liable,  like  each  of  his  joint  promisors, 
for  the  whole  amount  of  the  so  called  note. 

He  evidently,  then,  united,  in  his  own  person,  both  the 
character  of  plaintiff  and  defendant,  being  maker  and  payee 
too.  Such  a  position  is  '  inconsistent ;  satisfaction  lies  in 
his  own  hands ;  he  has  only  to  do  what  he  promised,  and  the 
note  is  discharged.  If  the  defendant,  Sims,  had  paid  it,  it 
could  be  no  more.  They  are  presented  as  if  co-partners. 
Such  a  case  is  very  like  that  of  a  testator  making  his  debtor 
his  executor.  The  executor  cannot  sue  himself  at  law. 
Such  action  is  released  by  the  appointment  ^nd  acceptance 
of  the  executor;  1  Com.  Digest,  336;  Toller,  230;  or  that 
of  a  feme  sole  taking  her  own  debtor  to  husband ;  or  where 
one  of  two  femes  sole  marries*  their  obligor,  the  action  at 
law  is  released.  2  Coke  Lit.  264  b.  See,  also,  our  own 
decision  in  the  case  of  Livingston,  executor  of  Bostickj 
against  himself  as  ordinary  of  Abbeville  district,  2  Mills  C. 
R.  428.  In  all  such  cases,  the  proper  relief  is  administered 
by  the  Court  of  Equity,  which  has. power  to  proceed  upon 
the  original  contract,  as  in  this  case,  perhaps,  to  contribute 
or  pay  for  the  use  of  the  Glenn  Spring  Company ;  while 
this  court  is  confined  to  the  written  form  to  which  such 
contract  has  been  reduced,  without  regard  to  parties  who 
may  be  truly  concerned  in  the  recovery  of  the  debt. 

The  special  plea  in  bar  must,  therefore,  prevail,  and  the 
judgment  be  arrested. 

Q'Neall,  Butler  and  Wardlaw,  JJ.  concurred. 


36  DOGAN   vs.   ASHBET. 

J.  H.  Dogan  vs.  8.  A,  Ashhey  and  others. 

A  creditor  may  accept  a  note,  or  other  chose  in  actjon,  in  payment 
of  an  antecedent  debt,  and  whether  it  be  accepted  as  payment,  or  only 
as  additional  security,  depends  upon  the  agreement  of  the  parties. 

The  owner  of  two  judgments  against  A,  and  one  against  A  and  B, 
accepted  the  joint  note  of  A  and  B  for  the  full  amount  of  the  three 
judgments,  and  gave  receipts  as  for  so  much  money,  in  full  of  debt 
and  interest.     Held^  that  the  judgments  were  satisfied. 

Before  Evans,  J.  at  Union^  Fall  Term,  1844. 

The  plaintiff,  as  assignee,  was  the  owner  of  two  judg- 
ments against  Daniel  Thomas,  and  one  against  the  same 
defendant  and  S.  A.  Ashbey.  For  these  judgments,  in  1837, 
he  took  the  joint  note  of  Thomas  and  Ashbey,  and  gave 
receipts,  of  which  the  following  are  copies. 

^^Lewis  A,  Shelton  vs.  Thomas  and  Ashbey.  Received 
of  Thomas  and  Ashbey,  six  hundred  and  thirteen  dollars 
and  27  cents,  in  full  of  debt  and  interest,  in  the  above  sta- 
ted case.    March  24,  1437.     Joseph  H.  Dogan,  Assignee?^ 

"  Wm.  Rice  vs.  Daniel  Thomas.  John  McLure  vs. 
Daniel  Thomas.  Received  of  Daniel  Thomas,  eleven  hun- 
dred and  twenty-eight  dollars  and  20  cents,  in  full  of  debt 
and  interest  in  the  above  stated  cases.     24th  March,  1837. 

Joseph  H.  Dogan,  Assignee.*^ 

Nothing  was  said  about  entering  satisfaction  on  the  judg- 
ments, and  they  still  remained  open.  Thomas  and  Ashbey 
were  then  both  in  good  credit,  and  believed  to  be  solvent. 
Since  then  both  had  become  insolvent.  The  sheriff  had  rais- 
ed money  from  the  sale  of  Thomas's  property,  which  the 
plaintiff  claimed  under  his  judgments,  and  this  was  a  rule  of 
court  upon  him  to  shew  cause  why  he  should  not  enter 
satisfaction  on  those  judgments. 

The  presiding  judge  thought  that  the  taking  the  note  was 
no  satisfaction,  and  discharged  the  rule. 

The  defendant  appealed. 

Thomson,  for  th»  motion. 
Hemdon,  contra. 
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Curia^  per  Richardson,  J.  The  receipts  are  express- 
ed to  be  for  moDcy  paid,  and  prima  facie  they  release  the 
judgments  of  course.  But  it  appeared  that  Dogan,  in  fact, 
received  not  money,  but  the  promissory  note  of  Thomas  and 
Ashbey ;  and  the  question  arises,  did  he  take  the  note  as 
money,  that  is,  in  satisfaction  and  discharge  of  the  judg- 
ments, or  only  as  additional  security  for  the  final  payment 
of  the  judgments? 

A  creditor  may  have  several  remedies  and  securities,  al- 
though one  practical  payment  discharges  all.  In  every  case 
of  this  kind  the  enquiry  is,  what  was  the  contract  /  i.  e. 
did  the  creditor  intend,  or  agree,  to  discharge  the  lien  of  the 
judgment,  in  consideration  of  the  new  liability,  or  right  of 
action,  afforded  by  the  note;  or  did  he  receive  it  only  as  ad- 
ditional security,  or  another  remedy,  for  the  same  debt? 
For  adjudications  on  this  species  of  payment,  see  7  Cowen, 
272;  5  John.  R.  268,  and  Kinne's   collection,  2  vol.  466. 
But  our  own  cases  are  many  since  the  old  one  of  Mattnier 
vs.  Meyrey^  1  Bay,  24.  For  instance,  in  Moody  vs.  McDon- 
ald, Ck)l.  MSS.  Dec.  1829,  (2  Rice  Dig.  162,)  the  note  taken 
did  not  discharge  the  award  given  *to  the  plaintiff.     The 
same  was  adjudged  in  the  case  of  Prescott  vs.  Hvbhelly  1 
M'C,  94,  and  Barilli,  Torre  ^  Co.  vs.  Brown  and  Moses,  1 
M'C.  449,  where  the  original  debt  was  an  open  account, 
and,  in  the  latter  case,  the  not^  accepted  was  that  of  a  third 
person.     But  they  all  come  to  what  is  adjudged  in  the  la-» 
ter  cases  of  Cliristian  vs.  Johnson,  2  Bail.  674,  and  Costelo 
vs.    Cave  and  Bradley,  2  Hill,  628,  to  wit :   that  a  note, 
given  for  a  previous  debt,  is  not  payment,  unless  it  be  ac- 
cepted as  payment,  or  produce  payment..    It  depends,  says 
the  court,  in  Legare  vs.  Mitchell,  MSS.  Dec.  1827,  upon 
the  agreement  of  the  parties.     This  means,  that,  although 
money  and  property  constitute  the  proper  satisfaction,  yet 
a  creditor  may  accept,  in  lieu  of  these,  any  thing,  trusting 
that  it  may  produce  property  or  money,  as  services,  out- 
standing demands,  ^c.     In  a  word,  then,  a  creditor   may 
accept  a  new  liability,  or  the  assignment  of  a  chose  in  ac- 
tion, in  place  and  substitution  of  his  demand;  or  he  may 
take  the  same  for  its  better  security  only.  We  come,  there* 
forfe,  to  the  proper  construction  to  be  applied  to  Dogan's  re« 
ceiptSi  governed  by  fiilly  adjudged  principles. 
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Her^,  too,  the  general  rule  of  construction  has  been  well 
established.  In  McDowell  and  Black  vs.  Lamaitre,  2  McC. 
320,  it  is  thus  laid  dovm.  "Receipts,  like  other  written 
papers,  are  to  be  expounded  according  to  their  obvious  im- 
port," <&c.  unless  there  be  satisfactory  evidence  of  error  or 
mistake;  and,  in  the  receipt  before  us,  Dogan  acknowledges 
the  full  amount  of  the  judgments  to  have  been  received  in 
dollars  and  cents.  What  other  contruction,  then,  can  be 
put  than  this,  that  whatever  was  received  was  intended  to 
be  paid  and  accepted,  to  the  amount  set  forth,  as  money? 
It  is,  therefore,  by  thf  agreement  of  the  parties  that  the  notes 
were  taken,  not  as  additional  security,  but  as  money,  and  to 
be  placed  in  lieu  and  satisfaction  of  the  judments.  The 
motion  is,  therefore,  granted,  and  the  circuit  decree  re- 
versed. 

O'Neall,  Butler  and  Wardlaw,  JJ.  concurred. 


• 

E.  Brevard,  Assignee,  vs.  R.  E.  Wylie. 

If  a  plaintiff*  makes  objoctions  to  a  prisoner's  discharge  under  the 
Insolvent  Debtor's  Act,  and  they  are  decided  against  him,  he  cannot  af- 
terwards bring  the  same  matters  in  question  in  a  salt  against  the  sure- 
ties on  the  bond  for  the  prison  rules. 

Matters  which  were  not  in  issue  at  the  time  of  the  discharge,  and 
which  have  been  brought  to  light  by  subsequent  disclosures,  may, 
perhaps,  be  alleged  as  breaches  of  the  bond. 

If  a  debtor,  applying  for  the  benefit  of  the  Insolvent  Debtor's  Act, 
after  giving  bond  for  the  prison  rules,  omits  to  swear  to  his  schedule 
when  it  is  filed,  he  may,  on  good  cause  shewn,  be  permitted  to  swear 
to  it,  at  the  time  of  his  discharge,  nunc  pro  tunc. 

Before  Butler,  J.  at  Lancaster,   Spring  Term,  1844. 

This  was  an  action  of  debt  against  the  defendant  as  the  se- 
curity of  one  James  Allen,  on  a  bond  to  keep  the  prison 
rulesi  under  the  insolvent  debtor's  Act  Allen  was  arrested 
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on  a  ea  ^o,  at  the  suit  of  the  plaintiff,  on  the  3d  of  Jan.  1841. 
The  circurostances  of  his  arrest  and  application  for  the 
benefit  of  the  insolvent  debtors  Act,  were  explained  by  Mr. 
Beckham,  clerk  of  the  Court,  as  follows. 

On  the  day  of,  or  the  day  after,  his  arrest,  Allen  applied  to 
the  Clerk,  as  commissioQer  of  special  bail,  to  be  discharged 
under  the  prison  bounds  Act.  With  this  view,  in  the  first 
instance,  Allen  filed  a  sworn  schedule — about  an  hour  after 
he  had  done  so  he  returned  to  the  clerk,  and  said  he  had 
changed  his  mind,  and  that  he  intended  to  avail  himself  of 
the  insolvent  debtor's  Act ;  and  asked  the  clerk  to  prepare 
the  necessary  papers.  The  clerk  copied  the  same  schedule, 
only  changing  its  caption,  and  said  to  Allen  that  it  was  not 
necessary  to  swear  to  the  schedule  thus  altered,  until  court, 
when  he  applied  to  be  discharged.  The  clerk  said  that  such 
was  his  view  of  the  law,  as  well  as  some  of  the  lawyers. 

When  Allen  applied  for  his  discharge  at  the  spring  term 
following,  objections  were  filed  against  it.  One  of  which 
was  that  he  had  not,  within  forty  days,  rendered  a  schedule 
sworn  to,  according  to  law. 

On  the  explanation  being  made  by  the  clerk,  as  stated 
above,  an  order  was  made  that  the  schedule  should  be  sworn 
to,  so  as  to  make  the  oath  operate,  by  way  of  amendment, 
nunc  pro  tunc.  A  verdict  was  then  rendered  in  favor  of 
Allen,  and  he  made  his  assignment  and  was  discharged. 

The  plain  tiflf  then  commenced  this  action  on  the  bond 
against  the  security.  The  breach  of  the  bond  relied  on 
was  that  Allen  had*not  sworn  to  tlie  schedule  within  forty 
days  after  his  arrest,  and  that  his  securities  were  thereby  lia- 
ble to  pay  the  debt  of  the  plaintiff  on  the  ca  sa,  notwith- 
standing the  discharge  of  the  principal,  under  the  insolvent 
debtor's  Act 

His  Honor  held  that  the  plaintiff  was  concluded  by  the 
discharge,  and  a  verdict  was  returned  for  the  defendant. 

The  plaintiff  appealed,  on  the  following  grounds. 

1.  Because  the  prison  bounds  bond  of  James  Allen  was 
forfeited,  he  not  having  rendered  in  his  schedule,  upon  oath, 
according  to  the  condition  of  the  bond,  within  forty  days 
from  the  filing  of  the  same. 

2.  Because  the  bond  of  James  Allen  having  been  forfeit- 
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ed  before  his  discharge,  the  defect  couldnot  be  cured  by  an 
order,  subseqnenily  obtained,  granting  leave  to  him  to  swear 
to  his  schedule,  nunc  pro  tunc.  And  there  was  error  in 
the  order  granting  the  same,  and  discharging  him  from 
confinement. 

3.  Because,  the  condition  of  the  bond  having  been  bro- 
ken before  Allen's  discharge,  the  hability  upon  his  securi- 
ties to  said  bond  was  fixed,  and  his  subsequent  discharge 
could  not  exhonorate  them. 

/.  Williams,  for  the  motion,  cited  1  McM.  34.  3  McC. 
429.     2  McM.  363. 

Clinton,  contra,  cited  3  McC.  14.     2  McC.  64. 

Curia,  per  Butler,  J.  It  was  held  in  the  case  of  Mc- 
Cqtrley  vs,  Davis  and  others,  1  McM.  34,  that  sureties  on  a 
prison  bounds  bond  were  liable  for  the  default  of  their  prin- 
cipal, that  had  been  established  by  the  verdict  of  a  jury,  in 
reference  to  a  matter  that  had  been  put  in  issue  on  the  ap- 
plication of  the  principal  for  his  discharge.  Upon  the  same 
principle,  would  it  not  be  reasonable  that  sureties  should  be 
exhonorated  from  liability,  in  reference  to  any  matters  in- 
volved in  the  issues  growing  out  of  objections  to  the  dis-* 
charge  of  their  principal,  and  which  had  been  found  in  his 
favor?  Where  a  prisoner  has  been  refused  his  discharge 
for  the  violation  of  some  of  the  conditions  of  his  bond,  the 
liability  of  his  sureties  becomes  thereby  conclusively  fixed; 
and,  vice  versa,  should  not  the  sureties  be  relieved  from  li- 
ability, where  the  principal  has  been  exhonera ted* from  the 
violation  of  all  the  conditions  of  his  bond.?  Justice  would 
seem  to  require  the  application  of  the  same  rule.  Where 
prison  rules  have  been  violated,  in  particulars  that  were 
never  put  in  issue,  but  which  may  have  been  brought  to 
light  by  subsequent  disclosures,  a  different  rule  may  very 
well  obtain,  upon  the  ground  that  they  were  not  embraced 
in  the  verdict,  and  are,  therefore,  open  to  new  consideration. 
In  the  case  before  the  court,  the  jury  decided  that  Allen, 
for  whom  defendant  was  security,  had,  before  the  trial  of  the 
issues  made  on  the  motion  for  his  discharge,  duly  rendered, 
on  oath,  a  schedule,  within  forty  days  after  his  arrest,  in 
conformity  with  the  provisions  of  the  insolvent  debtor's  Act ; 
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and  there  was  no  appeal  from  that  decision,  but  an  appar- 
ant  acquiescence  in  it.  Under  these  circumstances,  has 
not  the  defendant  a  right  to  take  protection  under  the  yer^ 
diet,  from  liability  to  the  action  ?  But  if  we  look  behind 
the  verdict,  we  can  perceive  nothing  to  induce  us  to  say 
that  it  was  not  well  found.  Allen  had  sworn  to  the  con- 
tents of  his  schedule,  before  he  had  leave  to  amend  it.  The 
oath  had  been  taken  on  a  schedule,  the  caption  of  which 
was  indicatory  of  a  design  to  take  advantage  of  the  prison 
bounds  Act,  but  whose  contents  were  the  same  as  of  that 
subsequently  filed.  We  might  well  regard  the  second  sche- 
dule as  a  duplicate  of  the  first,  and  as  connected  with  it  in 
the  same  general  design  ;  the  one  had  what  the  other  want- 
ed, and,  both  being  taken  together,  they  embraced  enough 
to  be  a  compliance  with  the  requisitions  of  the  insolvent 
debtor's  Act.  One  thing  is  apparent,  the  debtor  was  guilty 
of  no  wilful  design  to  violate  any  of  the  conditions  of  his 
bond.  He  was  prevented  from  taking  the  oath  on  the  second 
schedule,  by  the  officer  authorised  to  administer  it;  and 
when  he  took  the  oath  by  the  leave  of  the  Judge  who  was 
presiding  at  his  discharge,  he  was  but  fulfilling  his  original 
design,  and  not  making  an  oath  on  a  new  state  of  things ; 
and  was  supplying  an  omission  originating  in  mistake,  and 
one  over  which  he  had  no  actual  control.  The  oath,  on 
the  second  schedule,  should  be  regarded  but  as  a  substitute 
for  the  first,  which  had  been  lost  before  the  trial. 

The  case  comes  very  well  within  the  reason  of  the  prin- 
ciple laid  down  in  the  case  of  Crovat  vs.  Coburn,  3  McC. 
14 ;  in  which  it  was  held  that  a  defendant  who  has  given 
his  bond  for  the  prison  bounds,  may  be  allowed  to  file  his 
schedule,  nunc  pro  tunc,  after  the  forty  days,  where  it  had 
not  been  done  during  the  forty  days,  on  account  of  the  sick- 
ness of  his  attorney,  and  no  neglect  on  the  defendant's  part ; 
the  schedule  having  been  left  with  the  attorney  before  the 
expiration  of  the  forty  days.     Motion  refused. 

Richardson,  O'Neall,  Evans  and  Wardlaw,  JJ. 
concurred. 


' , 
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The  State  ex  relatione  T.  Y.  Neely  vs.  Henry  Wadkins* 

InformatioQ  in  the  nature  of  a  quo  warranto,  will  not  lie,  to  oust 
the  Captain  of  a  beat  company  of  his  conunission,  on  the  ground  that 
his  election  was  invalid,  and  his  commission  illegally  granted. 

Courts  of  inquiry  organized  in  conformity  with  the  militia  laws 
have  exclusive  cognizance  of  such  matters. 

hefore  O'Neall,  J.  at  Chambers^  Columbia^  May^  1844. 

This  was  an  information,  in  the  nature  of  a  quo  war- 
ranto, against  the  respondent,  to  show  cause  why  he  should 
not  be  ousted  of  his  command,  as  Captain  of  a  beat  com- 
pany in  the  40th  Regiment. 

It  appeared  that  in  January  or  February,  1841,  the  re- 
spondent, without  any  order  for  election,  and  upon  an 
irregular  resignation  of  the  Captain  in  command,  was 
elected  Captain  of  the  company.  He  was  not  commission- 
ed by  the  Colonel  then  in  command,  who  was  subsequent- 
ly promoted  to  the  rank  of  Brigadier  General,  and  after 
such  promotion,  instructed  his  successor,  Col.  Hudgens,  not 
to  commission  him.  But  Col.  Hudgens  did  commission 
him  in  November,  1842,  previous  to  which  time  he  bad 
been  nearly  two  years  in  command. 

The  judgment  of  his  Honor  was  as  follows. 

The  23d§  of  the  Act  of  1841,  p.'  182,  cannot  apply  to 
this  case,  for  the  respondent  at  its  passage  was  in  com- 
mand of  his  company.  The  Act  of  1816,  8  Stat.  634,  is 
that  under  which  his  election  might,  at  one  time,  have 
been  tested.  According  to  it,  the  Lieut.  Colonel  or  Major 
commanding  the.  battalion  is  to  order  the  election,  which 
might  be  held  after  twenty  days  notice.  There  is  no 
doubt  that  the  election  of  the  respondent  was  held  with- 
out such  order  or  notice :  and  if  a  proper  application  for  a 
court  of  Inquiry  had  been  made,  the  election  would  have 
been  set  aside ;  or  if  the  Colonel,  Lieut.  Colonel,  or  Major, 
had  thought  proper,  either  had  the  power  to  treat  the  elec- 
,  tion  as  a  nullity,  and  the  commission  as  vacant,  and  to  or- 
der a  legal  election  to  be  had  and  held.  But  if  the  people 
subject  to  Captain  Wadkins's  oommand  were  satisfied  with 
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his  election,  and  that  iss  manifested  by  their  sulmiissien  to 
his  command  for  near  two  years  before  he  was  commis* 
sioned,  and  then  the  Colonel  thought  proper  to  commis- 
sion him,  (as  he  did,)  I  do  not  perceive  any  ground  upon 
which  I  can  regard  him  as  illegally  in  an  office.  He  is 
both  de  facto  and  dejure  Captain.  For  the  whole  object 
of  an  election  under  orders  and  with  notice  is  to  obtain 
the  choice  of  the  company,  in  the  selection  of  their  officer. 
If  that  be  equally  as  satisfactorily  obtained  without  order 
and  without  notice,  and  those  interested  waive  the  legal 
prerequisites,  I  think  there  is  no  valid  legal  objection  to 
the  commission. 

But  I  regard  the  commission  as  concluding  this  inquiry. 
It  legally  supposes  that  every  act  necessary  to  its  validity 
was  done.  The  Colonel,  Lieut.  Colonel,  or  Major,  unless 
there  was  a  protest,  was  the  only  judge  whether  a  com- 
mission ought  to  be  issued  or  not.  When  this  was  done, 
(the  commission  issued,)  the  person  receiving  it  was  right- 
fully in  command  of  the  Company,  and  can  only  be  deprived 
of  it  by  being  cashiered  for  some  military  offence  by  a 
Court  Martial.  If  the  Colonel  acted  wrong  in  commission- 
ing him  (which  however  I  do  not,  by  any  means,  mean  to 
say)  he  is  responsible  on  charges,  in  the  usual  and  proper 
military  course  of  arrest  and  trial  by  a  Court  Martial. 

The  Rule  is  discharged. 

The  relator  appealed,  and  now  moved  the  court  to  re- 
verse the  decision  of  His  Honor,  on  the  following  grounds : 

1.  Because  it  is  respectfully  submitted  that  His  Honor 
erred  in  holding  that,  although  Henry  Wadkins  was  elect- 
ed without  any  order  or  notice,  that  yet  he  was  legally  in 
office,  and  his  commission  concluded  all  inquiry  into  his 
right  of  office. 

2.  Because  ^he  defendant  was  not  Captain,  either  de 
facto  or  de  jure. 

SullivaTf,  for  the  motion. 
Irbjff  contra. 

Curia,  per  O'Neall,  !•  In  this  case  the  court  is  satis- 
fied with  the  decision  of  the  Judge  below.  It  is  perhaps 
however  necessary  to  add  to  the  remarks  of  the  Judge  be- 
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low,  that  by  the  6th  section  of  the  Act  of  '94,  8th  Stat,  at 
Large,  486,  it  is  expressly  provided  "that  in  case  of  any 
contu;sted  election,  the  validity  of  the  same  (in  the  election 
of  field  officers,)  shall  be  referred  to  the  Brigadier  General 
of  the  Bris^ade,  who  shall  call  to  his  assistance  two  field 
officers  of  some  other  regiments  of  his  brigade ;  and  in 
the  election  of  Captains,  Lieutenants  and  Ensigns,  shall  be 
referred  to  the  field  officers  of  the  Regiment  to.  which  they 
belong. ''  From  this  provision,  it  appears  that  the  field  of- 
ficers constitute  the*  court  of  Inquiry  alluded  to  in  the 
opinion  below,  having  full  and  final  cognizance  of  the  mat- 
ter, whether  a  Captain's  commission  is  properly  filled  or 
not. 

If  the  relator  has  any  remedy,  it  is  by  applying  to  the 
Colonel  of  the  Regiment,  to  enquire  whether  Captain 
Wadkins  is  rightly  in  commission  or  not.  On  such  appli- 
cation he  may  call  his  Lieut.  Colonel  and  Major  to  his 
aid,  and  if  they  should  think  and  decide  that  he  was  not 
elected  properly,  they  may  yet  order  an  election.  But  it  is 
very  clear  this  court  has  nothing  to  do  with  the  matter. 

The  motion  is  dismissed. 

Evans,  Butler,  Wardlaw  and  Frost,  JJ.  concurred. 

Richardson,  J.  dissenting.  I  consider  this  case  im- 
portant as  a  precedent :  and  the  more  important  as  we  have 
unanimously  decided  in  another  case,*  that  Captain  Wad- 
kins  is  prima  facie  to  be  respected  as  an  officer,  may  order 
Courts  Martial,  and  fine  men,  like  other  Captains.  Because 
he  exhibits  a  commission  in  form,  and  is  of  course  an 
officer  de  facto.  But  his  right  to  hold  it  is  now  to  be 
tested. 

The  material  facts  are  as  follows. 

Captain  Culverson  commanded  the  beat  company ;  and 
gave  notice,  at  a  muster,  that  he  resigned  his  commission. 
The  men  present  went  immediately  into  an  election ;  and 
chose  Henry  Wadkins,  Captain.  He  got  a  certificate,  and 
applied  to  Colonel  Jones,  the  commander  of  the  regiment, 
for  a  commission.  Jones  declined  doing  so.  This  hap- 
pened in  eighteen  forty-one.  But  Wadkins  took  command 
of  the  company.  So  far,  it  was  an  undisguised  usurpation  of 
an  office,  both  in  law  and  fact.     But  in  1842,  Jones  was 
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succeeded  by  Col.  Hudgens ;  who  gave  the  commission  of 
Captain  to  Wadkins  ;  and  he  has  continued  in  his  com- 
mand ever  since.  He  thus  became  an  officer,  in  fact ;  and 
ostensibly^  in  law.  It  follows,  that  he  is  to  be  obeyed  and 
respected,  as  Captain,  while  he  holds  such  a  commission. 

But  this  question  arises.  Is  the  commission,  so  obtained 
by  Henry  Wadkins,  good  and  valid  in  law  ;  or,  is  it  null 
and  void,  and  the  supposed  Captain  still  a  private  in  his 
beat  company  ?  If  the  latter,  he  is  still  the  usurper  of  an 
office ;  and  subject  to  the  proceeding  by  quo  warranto,  to 
deprive  him  of  his  imputed  commission. 

This  court  has  very  little  to  do  with  the  militia  system, 
especially  since  the  Act  of  1841.  Perhaps  as  little  as  with 
the  taxing  power ;  or  the  fiscal  system ;  which  belongs  so 
exclusively  to  the  Legislature. 

But  as  against  the  mere  assumption  of  an  office,  even  in 
those  departments,  in  virtue  of  the  mere  formula  of  an  of- 
ficial commission,  there  can  be  no  doubt  of  both  the  right 
and  duty  of  the  court  of  sessions  to  proceed  by  the  writ  of 
quo  warranto,  and  to  order  the  divestiture  of  the  supposed 
commission^  if  illegally  obtained.  This  is  what  I  have 
to  point  out. 

Whenever  an  election  has  been  holden  by  the  order  of 
the  Colonel,  managers  appointed,  notice  given,  <&c.  accord- 
ing to  the  Act,  this  court  may  not  entertain  the  question, 
whether  the  election  of  a  militia  officer  has  been  regular  or 
objectionable.  Such  questions  are  referred,  by  the  Act  of 
1841,  Sect.  23,  to  the  Colonel,  Lieut.  Colonel  and  Major, 
and  their  decision  is  made  conclusive  in  all  cases  of  con- 
tested elections.  But  the  court  can  and  does  inquire 
whether  any  election,  in  the  sense  and  meaning  of  a  law- 
ful election,  has  been  ordered  and  holden  by  the  proper 
authority,  in  order  to  justify  the  issuing  of  any  commission. 
Because,  without  the  previous  election  no  commission  can 
be  issued.  On  this  subject  the  5t^  sect,  of  the  Act  of 
1816,  8  Stat.  534,  under  which  this  case  comes,  enacts 
'^That  when  any  vacancy  shall  take  place  in  a  Captain's 
commission,  the  Lieut.  Colonel  <&c.  shall  appoint  two  fit 
and  proper  persons  &c,  to  manage  the  election,  who  shall 
hold  the   polls,  at  <&c.   &c.   from  eleven  o'clock   in    the 
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morning  untill  three  o'clock  in  the  afternoon,  after  having* 
advertized  the  same  for  twenty  days  before  the  election, 
i&c.  <&c.  and  on  the  same  evening  the  managers  shall 
count  over  the  votes  and  declare  the  election."  And  then 
the  Colonel  may  confer  the  commission. 

The  qualified  voters  are  designated  in  the  second  sect.  p. 
533,  i  e.  white  men  above  eighteen  years  of  age,  residing 
within  the  beat.  And  by  the  Act  of  1833,  sect.  8,  8  Stat. 
669,  must  have  resided  six  months  in  the  State.  The  Act 
of  1841,  22  and  23  sections,  page  186,  reducing  the 
various  Militia  Acts  to  one,  reenacts  the  same  provisions ; 
majces  the  decision  of  the  Colonel,  Lieut.  Colonel  and 
Major,  conclusive  on  contested  elections,  and  requires  that 
all  resignations  of  militia  officers  shall  be  in  writing  (sec. 
28,)  to  the  proper  commanding  officer  <&c.  None  other 
can  accept  the  commission  and  declare  the  vacancy.  Thus, 
then,  we  have  what  is  called  an  election,  clearly  defined. 
It  is  not  a  mere  gratuitous  nomination.  Now,  then,  are 
those  idle  ceremonies  to  be  dispensed  with,  by  the  militia 
men  assembled  at  a  Beat  muster,  when  their  Captain 
choses  to  say  "I  resign  my  commission."  It  was  not  his 
right  so  to  resign  ;  nor  theirs,  to  receive  his  resignation } 
and  still  less  for  them  to  appoint  a  successor,  and  so  dis- 
franchise the  absent  militia  men  and  exempts,  of  their  right 
of  ballotting  at  the  regulaj  polls.  The  object  of  such 
election  of  a  Captain,  like  that  of  all  popular  elections,  is  to 
ascertain  the  settled  will  of  the  qualified  voters,  by  the 
means  of  written  ballots,  and  to  avoid  any  appointment  to 
office  by  mere  acclamation ;  or  in  any  other  way  than  by 
the  Act.  The  election,  of  course,  requires  managers, 
fair  public  notice,  and  an  appointed  time  for  balloting. 
True,  the  ultimate  aim  is  to  ascertain  the  will  of  the  ma- 
jority. But  such  will  must  be  made  manifest  in  the  way 
directed  by  the  constitution  or  the  laws  enacting  how  the 
sense  of  the  people  shall  be  taken,  and  their  final  will  wit- 
nessed and  approved. 

It  is  the  way,  manner,  time,  notice  and  managers,  that 
give  the  right  of  the  popular  appointment  to  office.  So 
plain  a  distinction  cannot  be  mistaken.  There  hals  been  a 
popular  recommendation  of  Mr.  Wadkins.     But  no  legal 
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election  whatever,  and  he  has  no  right  to  hold  a  Captain's 
commission  in  virtue  of  the  former  alone.  But  the  argu- 
ment is  this.  First,  contested  elections  are  to  be  decided 
by  the  GoloneU  Lieut.  Colonel  and  Major  of  the  regiment 
(by  the  23d  sec.  of  the  militia  law.)  And  this  court  can- 
not interfere  in  such  cases.  Secondly,  the  intruding  officer 
may  be  cashiered  by  a  court  marshall.  But  the  rejoinder 
is  obviooflL  There  has  been  no  election  to  contest,  and 
Mr.  Wadkins  is  not  charged  with  any  military  crime,  or 
misdemeanor,  to  be  cashiered.  He  is  simply  charged  with 
this  civil  offence ;  that  by  assuming  that  there  had  been 
an  election,  when  there  was  none,  he  managed  to  obtain  a 
commission,  and  exercises  practically  the  duty  and  privi- 
lege of  a  Captain  of  a  beat  company.  He  might  as  well 
have  picked  up  a  commission  in  the  street,  and  proceeded 
in  the  same  way.  It  is  as  plainly  usurpation  in  the  one 
case  as  the  other.  A  sheriff  or  tax  collector  might  get  a 
commission  in  the  same  way,  i  e.  by  a  so  called  election,  br 
by  the  good  will  of  divers  persons  and  a  certificate.  Now, 
would  it  not  be  in  vain  to  answer  to  such  a  charge,  that 
the  Act  leaves  all  such  contested  elections  to  the  board  of 
managers  of  sheriffs  elections,  or  that  the  intruding  sheriff 
might  be  impeached,  and  so  get  rid  of?  Such  an  answer 
would  be  mockery,  when  in  fact  there  was  no  misde- 
meanor in  office,  and  no  legal  officer,  no  election,  and  of 
course  no  managers  to  investigate  possible  objections  to 
the  conducting  of  the  polls.  Is  it  not  then  manifest,  that 
there  is  no  other  way  of  proceeding  effectually  against 
such  intruders  into  office,  but  by  the  superintending  con- 
servative powers  of  the  court  of  sessions,  in  order  to  enforce 
the  Act  ? 

This  superintending  power  is  not  in  derogation  from  the 
anthority  given  to  the  Colonel,  Lieut.  Colonel  and  Major 
of  the  Regiment ;  but  ancillary  to  it ;  and  in  order  to 
compel  an  election  under  the  Act  for  their  authority  to  act 
upon.  The  precedent  is  important,  and  being  clearly  errone- 
ous, I  disse22L 
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Andrew  Miller  vs.  Littleton    Yarborough. 

Plaintiff  purchased  from  defendant  a  negro  boy,  who  was  lame 
from  a  wound  in  the  foot,  for  a  full  price,  and  took  a  bill  of  sale 
without  warranty  of  soundness.  The  plaintiff  was  informed  by  the 
defendant  of  the  wound,  and  before  purchasing,  got  a  physician  to 
examine  it,  who  thought  that  it  was  slight,  and  would  soon  heal. 
The  boy  died  a  few  days  after  with  lock-jaw,  produced  by  the  wound 
in  the  foot  The  plaintiff  not  having  been  misled  by  any  false  sug- 
gestion or  concealment,  it  was  held  that  there  was  no  implied  war- 
ranty of  soundness. 

As  a  general  rule,  no  implication  of  warranty  arises  where  the 
purchaser  knows  of  the  disease  from  which  the  death  or  injury 
arises,  and  fails  to  take  an  express  warranty. 

Before  Evans,  J.  at  Abbeville,   Spring   Term,  1844. 

This  was  an  action  on  the  implied  warranty  in  the  sale 
of  a  negro,  the  price  of  whom  was  paid  at  the  time  of  sale. 
The  defendant  exhibited  for  sale,  at  the  Sale  Day  in  Feb- 
ruary, 1843,  two  negro  boys.  His  price  for  both  was 
$850.  One  was  bought  by  the  plaintiff,  and  conveyed  to 
him,  at  the  price  of  $462  60.  At  the  time  of  the  sale, 
this  boy  was  lame,  from  a  wound  in  the  foot  with  a  nail, 
but  no  deduction  was  made  in  the  price  on  account  of  this. 
The  seller  said  he  was  not  so  lame  as  he  had  been.  It  was 
regarded  as  a  slight  injury,  in  no  way  affecting  his  value. 
At  the  request  of  the  plaintiff.  Dr.  Norwood  examined  the 
wound.  He  thought  it  slight,  and  that  it  would  soon  heal, 
as  there  was  apparently  a  healthy  suppuration  of  the  wound. 
Nothing  was  said  as  to  who  was  to  risk  the  wound  at  the 
time  of  the  examination.  Both  were  present.  The  de- 
fendant seemed,  as  Dr.  Norwood  said,  to  think  less  favora- 
bly of  the  wound  than  he  did.  The  sale  was  concluded 
60on  after  the  examination.  It  was  clear  the  plaintiff  did 
not  think  there  was  any  risk  in  the  wound.  The  weather 
was  exceedingly  cold,  the  boy  badly  clothed,  and  wore  an 
old  pair  of  boots ;  all  of  which,  no  doubt,  aggravated  the 
wound.  The  purchase  was  made  on  Tuesday,  and  the  boy 
was  sent  by  the  plaintiff  to  the  house  of  a  Mr.  Barr,  three 
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miles  from  the  Court  House,  where  the  trade  was  made. 
He  was  well  taken  care  of.  Two  days  after,  he  was 
affected  with  convulsions  ;  medical  aid  was  called  in,  but 
he  died  on  the  Sunday  after  with  lock-jaw,  produced  by 
the  wound  in  the  foot.  Mr.  Martin,  an  attorney,  drew  the 
bill  of  sale,  on  the  application  of  the  defendant.  The  bill 
contains  no  warranty,  except  of  title.  Mr.  Martin's  evi- 
dence was  as  follows. 

''  Something  was  said  of  warranty  of  soundness  between 
him  and  the  defendant.  He  advised  him  to  leave  it  out, 
but  does  not  remember  whether  this  was  advised  because 
there  was  to  be  no  warranty  in  the  sale,  or  because  it  was 
useless.  A  good  deal  was  said  about  the  injury  of  the 
foot ;  understood  the  boy  was,  to  some  extent,  disabled. 
He  cannot  recollect  any  thing  that  was  said,  but  his  im^ 
pression  now  is,  that  the  plaintiff  was  to  take  the  boy  as 
he  was,  and  risk  his  getting  well.  The  plaintiff  was  to 
take  the  negro,  subject  to  the  disease  in  the  foot." 

It  was  in  evidence  that  the  defendant,  on  one  occasion, 
proposed  to  settle  the  matter  on  these  terms.  The  boy 
belonged  to  his  brother,  in  Alabama,  and  the  loss  should 
be  divided  equally  between  himself,  his  brother,  and  the 
plaintiff,  each  to  lose  one-third. 

The  jury  were  instructed  by  the  presiding  judge,  that 
the  law  implied  a  warranty,  from  the  fact  that  a  full  price 
was  paid,  but  that  this  would  be  rebutted, 

1.  Where  there  was  an  understanding  between  the  par- 
ties that  there  was  to  be  no  warranty,  and  if  Mr.  Martin's 
recollection  was  correct,  then  they  should  find  for  the  de^* 
fendant. 

2.  Where  the  disease  was  known  to  the  buyer,  and  he 
purchased  on  his  own  judgment  of  the  effect  of  the  disease, 
in  such  case  no  implication  of  warranty  would  arise ;  but 
where  the  injury  was  slight  and  recent,  and  ordinarily 
attended  by  no  dangerous  results,  and  it  was  not  supposed 
at  the  time  that  the  value  was  in  any  way  impaired  perma- 
nently— in  such  case,  he  thought  the  purchaser's  knowledge 
of  the  fact  did  not  exclude  the  implication  of  warranty. 

The  jury  found  for  the  plaintiff  $460,  and  the  defend- 
ant appealed,  on  the  groundl, 
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1.  Because,  it  is  respectfully  submitted,  his  Honor  erred 
in  charging  the  jury,  that  although  the  plaintiff  had  the 
wound  in  the  negro's  foot  examined  by  a  physician,  and 
there  was  no  warranty  of  soundness  in  the  bill  of  sale,  a 
warranty  might  be  implied,  if  the  extent  of  the  injury  was 
unknown  to  the  parties  at  the  time  of  the  sale. 

2.  Because  the  proof  was  clear  and  abundant,  that  the 
plaintiff  took  the  negro  with  a  knowledge  of  the  wound, 
and  subject  to  all  the  consequences  that  might  result  from 
it,  and  without  any  warranty  expressed  or  .implied. 

3.  Because  the  verdict  of  the  jury  is  contrary  to  law 
and  the  evidence  of  the  case. 

Burt  ^  Cunningham,  for  the  motion. 
Perriuj  contra. 

Curia,  per  Evans,  J.  The  presiding  judge  reports 
that  he  charged  the  jury,  "that  where  the  injury  was 
slight  and  recent,  and  ordinarily  attended  by  no  dangerous 
results,  and  it  was  not  supposed,  at  the  time,  that  the  value 
was  in  any  way  impaired  permanently,  in  such  case  I 
thought  the  purchaser's  knowledge  of  the  fact,  did  not  ex- 
clude the  implication  of  warranty." 

If  there  was  error  in  this  charge,  then  a  new  trial  must 
be  ordered.  Since  the  decision  of  the  case  of  Shoolhred  vs. 
Timrod,  1  Bay,  324,  a  great  many  cases  have  arisen  in  our 
courts,  in  which  there  seems  to  have  been  an  anxious  desire 
to  limit,  rather  than  enlarge,  the  principle  of  that  case. 
Porcher  vs,  Caldxcell,  2  McM.  329.  The  reason  by  which 
that  case  was  decided,  seems  to  me  to  be,  that  where  there 
is  a  latent  disease  from  which  loss  has  resulted,  it  should 
rather  fall  on  him  upon  whom  it  would  have  fallen,  had  no 
sale  been  made.  The  negro  had  the  infection  of  the  small 
pox  on  him  at  the  time  of  the  sale,  and  its  subsequent  de- 
velopement  was  an  inevitable  consequence.  But  where  the 
immediate  cause  of  death  was  but  a  remote  and  contingent 
result,  and  not  a  necessary  one,  it  may,  I  think,  be  well 
questioned  whether  the  seller  would  be  liable,  on  the  prin- 
ciple of  the  case  of  Timrod  vs.  Shoolhred. 

In  that  case,  the  disease  of  which  the  negro  died  was 
the  inevitable  result  of  the  pr|ffious  infection  ;  but  in  this 
case,  lock'jaw  is  by  no  means  a  necessary,  or  even  usual, 
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'^  a  puncture  of  a  nail  in  the  foot  As  was  said  in 
nt  of  the  case  of  Hart  vs,  Edwards^  2  Bail. 
:i  undertake  to  say  the  negro,  in  this  case, 
'  had  lock-jaw  if  he  had  remained  the  property 
..i.r  ]  But  this  distinction  is  not  necessary  to  the 
•u  of  this  case ;  I  hare  noticed  it  only  because  it 
-  .aed  to  be  consistent  with  good  sense,  and  as  a  fair  in- 
duction from  decided  cases.  In  the  case  of  Hart  vs.  Ed- 
wards,  the  court  said  the  purchaser  had  notice  of  the 
disease,  and  the  evidence  shewed  the  negro  died  of  the 
disease,  or  its  incidents^  and  if  he  thought  proper  to  par- 
chase  without  warranty  against  its  consequences,  he  was 
bound  by  it.  In  WUliams  vs.  Vance,  Dudley,  97,  the 
purchaser  was  informed  that  the  negro  had  been  exposed 
to  the  infection  of  the  measles ;  he  afterwards  died  of 
"  secondary  measles,  (the  sequation  of  measles  proper")  and 
it  was  held  that  the  rule,  caveat  emptor,  applied.  In  the 
case  under  consideration,  the  plaintiff  was  informed  of  the 
wound  in  the  foot ;  he  did  not  rely  on  what  was  said  by 
the  seller,  that  ''he  was  not  so  lame  as  he  had  been,"  but 
had  him  examined  by  a  physician,  whose  opinion  was, 
'Hhat  the  wound  was  slight,  and  would  soon  heal,  as  there 
was  a  healthy  suppuration."  The  notice  of  the  wound 
given  by  the  seller,  the  examination  of  the  physician,  at 
the  request  of  the  buyer,  and  the  subsequent  taking  a  bill 
of  sale  without  any  warranty  of  soundness,  all  concur  in 
the  conclusion  that  there  was  no  intention  on  the  one  side, 
or  expectation  on  the  other,  that  the  seller  was  to  warrant 
against  the  effect  of  the  wound  in  the  foot.  The  law  never 
implies  a  warranty  against  the  intention  and  understanding 
of  the  parties,  and  this  intention  may  often  be  inferred  from 
their  conduct,  as  well  as  from  express  words  to  that  effect. 
This  case  was  said,  in  the  argument,  to  be  like  the  case  of 
Venning'  vs.  Gantt,  Cheves,  87.  In  that  case,  the  purcha- 
ser was  told  that  the  negro  had  a  shortness  of  breath,  sup- 
posed to  be  occasioned  by  a  fall  from  a  horse  a  short  time 
before,  and  the  court  says  expressly,  and  the  decision  is  put 
upon  the  ground,  "that  the  notice  received  that  the  negro 
had  bad  a  fall,  to  which  his  short  breathing  was  ascribed, 
was  scarcely  a  reasonable  intimation  that  such  short 
bf ealhing  might  arise  firom  some  fatal  malady,  so  as  to  put 


52  Tatlor  vs.  Fulmore. 

Venning  on  his  guard.'*  The  negro  died  of  a  complication 
of  diseased  lungs  and  dropsy  of  long  standing.  In  that 
case  the  question  is  stated,  ''could  notice  of  an  affection 
ascribed  to  an  accidental  cause,  put  any  but  a  very  suspi- 
cious inind  on  its  guard  against  chronic  constitutional  dis- 
ease ?"  The  same  principle  governed  the  case  of  Haber- 
sham vs.  RodrigueSy  where  the  seller  refused  to  warrant, 
but  assigned  an  untrue  reason  for  it.  In  both  these  cases, 
the  purchaser  would  have  failed  to  recover,  but  that  he  had 
been  deluded  by  the  untrue  reason  assigned  for  the  short- 
ness of  breathing  in  the  one  case,  and  the  refiisal  to  war- 
rant in  the  other.  In  this  case,  there  was  no  false  sugges- 
tion calculated  to  mislead  the  plaintiff;  on  the  contrary,  the 
doctor  said  the  defendant  seemed  to  think  less  favorably  of 
the  wound  than  he  did.  I  am  satisfied  the  circumstances 
stated  in  the  report,  that  the  disease  was  recent,  and  not 
ordinarily  attended  by  dangerous  results,  does  not  authorize 
our  adding  this  to  the  exceptions  to  the  general  rule,  that 
no  implication  of  warranty  arises  where  the  purchaser 
knew  of  the  disease  from  which  the  death  or  injury  arose, 
and  did  not  secure  himself  against  its  consequences,  by  an 
oxpress  warranty.     The  motion  for  a  new  trial  is  granted. 

O'NfiALL,  BuTL]5R  ai^d  WabplaW}  JJ*  concurred. 


Ivy  Taylor  vs.  Levi  Palmare, 

In  an  action  on  a  note  given  for  the  purchase  money  of  land, 
an  outstanding  asserted  title  in  another,  who  is  constructiyely  in 
possession  of  the  land,  is  a  good  defence. 

Where  there  is  no  aceounting  for  rents,  no  eqidtable  title,  no 
reconveyance,  or  any  thing  in  which  a  law  court  cannot  do  as 
ample  justice  as  a  court  of  equity,  the  defence  of  &ilure  of  copsi* 
deration  on  account  of  title  in  another  is  available  at  law. 

Before  Evans,  J.  at  Abbeville^  Spring  Term^  1844. 
This  was  an  actionjoa  la  promissory^note,     The  defence 
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was  failure  of  consideration.  Taylor  sold  to  Fulmore  a 
tract  of  land,  described  in  the  deed  as  containing  two 
hundred  and  four  acres,  with  a  general  warranty.  To  all 
this  land  he  had  a  good  title,  except  a  small  piece,  which 
was  represented  to  be  vacant.  For  this  piece,  which  was 
found  on  measurement  to  contain  thirty-three  acres,  the 
note  sued  on  was  given ;  other  notes  were  given  for  the 
balance.  It  turned  out  that  this  piece  was  not  vacant,  but 
included  in  an  old  grant,  owned  by  Price.  No  part  of  this 
thirty-three  acres  was  in  the  possession  of  either  Price  or 
Fulmore ;  but  Price  lived  on  his  tract,  and  claimed  this  as 
included  within  his  lines,  of  which  there  was  no  doubt. 

His  Honor  decided  that  an  outstanding  asserted  title  to 
land,  might  be  set  up  as  a  defence  to  a  note  given  for  the 
purchase  money.  Price  was  the  owner  of  the  land,  lived 
on  a  part  of  it,  was  constructively  in  possession,  and  set 
up  a  claim  to  it. 

The  jury  found  for  the  defendant,  and  the  plaintiff 
appealed,  on  the  ground. 

Because  the  presiding  judge  held,  and  instructed  the 
jury,  that  a  discount  for  unenclosed  land,  claimed  by  a  third 
person  against  the  vendee,  was  admissible  in  evidence 
against  the  vendor,  when  the  possession  of  ^he  vendee  was 
undisturbed^ 

Burt  ^   Thompson^  for|the  mQtion. 
Perrin  ^  McOowan^  contra. 

Curiaj  per  Evans,  J.  Whether  the  purchaser,  under 
the  circumstances,  could  set  up  as  a  defence,  that  the  land 
belonged  to  another,  is  the  only  question  of  law  involved  in 
the  case.  It  appeared  from  the  evidence,  that  the  note 
sued  on  was  given  for  the  identical  land  covered  by  Price's 
older  title ;  other  notes  were  given  for  the  remainder  of  the 
tract  of  land  sold.  It  was  proved  that  Price  had  an  un- 
questionable title  to  it;  that  he  lived  on  a  part  of  his  tract, 
and  asserted  his  title  to  this  land,  of  which,  as  a  part  of 
the  land  included  within  his  grant,  he  had  a  constructive 
posaession.  In  such  case,  so  far  as  I  know,  it  has  never 
be^  supposed  a  failure  of  consideration  could  not  be  plead- 
ed to  911  action  for  ihe  purchase   money.     There  is   no 
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accoanting  for  rents,  no  equitable  title,  no  reconveyance, 
or  any  thing  in  which  a  law  court  cannot  do  as  ample  jus* 
tice  as  a  court  of  equity.     The  motion  is  dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


John  M.  Swygart  vs.  Eli  Taylor. 

To  prove  a  deed  to  J.  S.  for  two  tracts  of  land  which  did  not  adjoin, 
and  one  of  which  only  was  in  dispute,  purporting  to  be  seveDty-two 
years  old,  and  to  have  been  proved  shortly  after  its  execution  before 
a  justice  of  the  peace,  but  never  recorded — 1st  The  handwriting  of 
the  justice,  who  had  been  dead  many  years,  was  proved  2d  That 
an  old  field,  on  the  tract  in  dispute,  was  called  J.  S's  old  field  3d 
That  the  only  child  of  J.  S,  who  survived  him,  about  nme  years 
after  the  date  of  the  deed  rented  out  a  field  on  the  tract  not  in  disputa 
Heldy  that  the  deed  was  sufficiently  proved  to  go  to  the  jury. 

Any  incontestible  fact,  going  to  show  that  a  deed  was  in  existence 
more  than  thirty  years  before  it  is  oftered  in  evidence,  will  authorize 
its  introduction  as  an  ancient  muniment  of  titla 

Before  Butler,  J.  cU   Lexington,  Fall^Term,  1844. 

This   was  an  action  of  trespass,  to  try  titles  to  a  tract 

of  one  hundred  acres  of  land. 

I 

The  plaintiff  proved,  1st.  A  grant  to  Thomas  Yaughan 
for  one  hundred  acres,  dated  in  May,  1772.  2d.  A  grant 
to  Thomas  Taughan  for  fifty  acres,  dated  November,  1771, 
These  two  tracts  did  not  adjoin,  and  the  suit  was  only  in 
relation  to  the  one  hundred  acre  tract.  The  next  link  in 
the  plaintiff's  chain  of  title,  was  a  conveyance  by  lease  and 
release  from  Thomas  Vaughan  to  John  Hines,  dated  in 
September,  1772,  for  one  hundred  and  fifty  acres,  describing 
the  two  tracts  above  mentioned,  and  including  them.     To 
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authorize  the  introdaction  of  this  deed  as  an  ancient  paper, 
the  following  evidence  was  offered. 

The  deed  purported  to  have  been  proved  before  Fair- 
child,  a  justice  of  the  peace,  some  time  in  the  year  1772, 
shortly  after  its  execution,  by  one  of  the  subscribing  wit- 
nesses. Fairchild's  hand-writing  was  proved ;  and  it  ap- 
peared that  he  had  been  dead  for  many  years — ^probably 
more  than  thirty. 

Samuel  Morris,  a  witness,  about  seventy-six  years  old, . 
said  he  was  acquainted  with  the  land.  He  said  that  Polly 
Hines,  the  daughter  and  only  surviving  child  of  John 
Hines,  lived  with  her  step-father,  one  Mason  Izzard,  and 
rented  a  field  on  the  fifty  acre  tract,  to  George  Spillers,  the 
step-father  of  witness.  This  was  about  eight  years  after 
Lord  Rawdon  had  camped  at  the  Cedar  Springs,  on  his  way 
to  Ninety  Six,  which  was  in  June,  1781.  Settlements 
had  been  made  on  this  piece,  some  time  before  Spillers 
rented  it,  as  witness  judged  from  appearances. 

The  houses  rented  by  Spillers  from  Polly  Hines,  were 
subsequently  moved  by  one  Jonathan  Gilbert,  to  suit  his 
own  purposes.  Gilbert  lived  at  Cross  Road,  near  Juniper 
Springs,  but  had  no  settlement  on  this  tract.  This  witness 
said  that  there  was  an  old  field  in  the  one  hundred  acre 
grant,  called  the  Hines  Old  Field.  It  was  called  an  old 
field  naany  years  ago ;  did  not  know  that  it  was  enclosed. 

Daniel  Lomeneck  said  that  he  knows  the  old  field  on 
the  one  hundred  acre  tract ;  always  called  the  Hines  Old 
Field.  The  witness  said  ha  recollected  the  circumstance 
of  a  hearty,  fine-looking  young  woman  riding  up  to  Gil- 
bert's, and  asking  him  if  he  knew  of  any  one  trespassing 
on  her  land,  and  he  replied  he  believed  not.  She  was  said 
to  be  the  last  of  her  family,  and  witness  understood  she 
moved  to  Long  Cane.  This  was  sometime  in  1788.  The 
wimess,  who  was  seventy-two  years  old,  always  heard  the 
one  hundred  acre  tract  called  the  Hines's  land ;  it  lay  about 
one  mile  from  where  Gilbert  lived. 

Under  this  evidence,  the  deed  was  admitted  by  the  court 
Co  be  read  to  the  jury.  The  rest  of  plaintiff's  title  was 
then  clearly  made  out,  and  he  had  a  verdict. 

The  defenc^ant  appealed,  on  the  ground, 
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That  the  court  ought  not  to  have  admitted  in  evidence 
the  conveyance  from  Thomas  Yaughan  to  John  Hines,  as 
there  was  no  proof  of  possession  under  it. 

Caldwellf  for  the  motion,  cited  Fleta,  6  Book,  chap.  34  ^ 
Co.  Lit.  6  b;  1  RoUe,  132;  Skin.  239;  2  Mod.  323;  1 
Wm.  Bl.  532 ;  3  J.  R.  292-^ ;  1  Bay,  364;  2  N.  A  McC. 
66;  6  Binn.  429. 

BoozeTf  contra.  1  Shill.  Ev.  477;  6  Cowen,  123;  3^ 
J.  R.  .283 ;  7  Wend.  371 ;  10  Sergt.  <fe  Rawl.  199  ;  1  HiU^ 
389 ;  2  N.  <fe  McC.  406 ;  4  Wheat.  213-221. 

Curia,  per  Butler,  'J,  The  only  link  in  the  chain 
of  plaintiff's  title  that  has  been  assailed,  is  the  conveyance 
'  from  Yaughan  to  John  Hines.  It  has  been  contended  that 
it  was  not  sufficiently  proved — which  depends  on  the-- 
question,  whether  the  paper  was  properly  admissible  in 
evidence  as  an  ancient  deed.  The  deed  purports  to  have 
been  executed  seventy-two  years  ago  ;  and,  upon  inspection,, 
it  had  all  the  appearance!  of  an  ancient  paper.  Any  incon- 
testible  fact,  going  to  shew  that  a  deed  was  in  existence 
more  than  thirty  years  before  it  is  offered  in  evidence,  will 
authorize  its  introduction  as  an  ancient  muniment  of  rights 
Possession  is  that  which  seems  to  be  most  generally  resorted 
to  for  this  purpose,  because  it  is  the  most  usual  mode  of 
asserting  a  right  under  legal  title.  This  is  not,  however, 
indispensibly  necessary,  according  to  the  reason  of  the 
principle  applicable  to  such  evidence,  as  recognized  by 
modern  decisions.  For  if  a  registering  officer  were  to- 
swear  that  a  paper  had  been  in  his  office  for  more  than 
thirty  years,  or  it  could  be  made  to  appear  that  it  had  been 
recorded  for  that  length  of  time,  these  facts  must  necessari*- 
ly  prove  its  previous  existence. 

In  the  case  under  consideration,  there  is  no  difficulty.. 
The  possession  of  Polly  Hines,  by  her  tenants,  is  not  only 
reconcilable  with  the  deed  to  her  father,  but  should  be  refer*^ 
red  to  it.  The  main  possession  being  on  the  fifty  acre 
tract,  can  make  no  difference,  for  the  deed  included  that,^ 
as  well  as  the  hundred  acre  tract.  A  possession,  there* 
fore,  on  either  tract,  would  fulfil  the  strictest  requisitions, 
of  the  law.     But  there  seems  to  have  been  clearings  at 
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least  on  both  tracts ;  and  at  this  length  of  time,  we  may 
▼ery  well  suppose  that  these  clearings  were  once  enclosed, 
and  were  in  actual  possession.  Besides  these  possessions, 
which  must  be  referred  to  the  Hines's  title,  there  are  other 
circumstances  which  may  be  referred  to  as  ancillary  evi- 
dence, to  shew  that  the  deed  in  question  was  more  than 
thirty  years  old.  It  has  upon  it  the  probate  of  one  of 
the  subscribing  witnesses,  taken  before  a  justice  who  must 
have  been  dead  more  than  thirty  years  ago ;  such,  at  least, 
in  the  absence  of  all  evidence,  woul.d  be  the  presumptions  of 
the  law;  which  are  constantly  resorted  to,  to  supply  what 
may  have  been  destroyed  by  the  lapse  of  time. 

The  deed  from  Polly  Hines  to  Etheldred  King  being 
proved  to  the  satisfaction  of  all  the  parties,  by  the  evidence 
of  A.  H.  Fort,  Esq.  it  presents  no  question  for  the  opinion 
of  the  court.  And  its  existence  being  established,  would 
go  to  confirm  the  previous  existence  of  the  other  deed,  and 
relieves  the  case  from  all  doubt.     Motion  refused. 

Richardson,  O'Neall,  Evans  and  Frost,  JJ.  con- 
curred. 

Wardlaw,  J.  I  think  the  preliminary  evidence  here 
was  sufficient  to  justify  the  admission  of  the  deed  in 
question  as  an  ancient  paper,  without  further  proof  of  its 
execution.  But  I  do  not  think  that  incontestible  evidence 
of  a  paper's  being  thirty  years  old,  is,  of  itself,  sufficient  to 
authorize  its  admission,  without  something  else  to  shew  that 
it  was  originally  genuine ;  for  this  purpose,  some  possession 
under  it  is,  I  think,  requisite.  That  no  possession,  such  as 
the  paper  was  likely  to  produce,  was  resumed  for  thirty 
years,  would  usually  be  a  circumstance  from  which  suspi- 
cion of  its  authenticity,  however  old,  might  arise. 
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Daritis  Prince  vs,  Elijah  Wilbourn, 

In  an  action  for  obstructing  a  private  way,  an  award  may  be  given 
in  evidence,  to  establish  plaintiff's  right  of  way ;  not  as  conveying  the 
•right,  but  as  estopping  the  defendant  from  denying  it 

Where  the  evidence  to  establish  a  private  way  is  a  mere  use,  by  the 
plaintiff  and  those  under  whom  he  claims,  for  more  than  thirty  years, 
and,  at  the  same  time,  it  is  proved  that  the  road  was  common  to  all 
the  country,  every  body  used  it ;  such  a  use,  though  it  might  establish 
a  public  road,  for  obstructing  which  an  indictment  would  lie,  does 
not  establish  a  private  way. 

Before  Evans,  J.  at  Union,  Fall  Term,  1844. 

This  was  an  action  on  the  case  for  obstructing  a  private 
way.  One  Joshua  Wilbourn  formerly  owned  the  land  over 
which  the  way  passed,  and  had  obstructed  the  way.  This 
matter  was  left  to  arbitration,  and  a  bond  given  to  abide 
the  award,  which  had  been  made  in  favor  of  the  plaintiff. 
This  award  the  plaintiff  offered  in  evidence,  but  his  Hon- 
or rejected  it  as  inadmissible. 

The  evidence  in  relation  to  the  road  was,  that  it  was 
one  of  those  roads  leading  from  one  public  road  to  another, 
through  the  lands  of  many  persons,  the  origin  of  which 
was  beyond  the  memory  of  man.  One  terminus  of  it  was 
at  the  Charleston  road,  and  the  other  at  a  public  road  which 
passed  by  Murphy's  Mill,  where  the  plaintiff  had  his  grain 
ground.  To  this  mill  there  was  another  road,  leading  by 
Sparks's,  which  divided  from  this  road,  at  or  near  the  line  of 
the  defendant's  land,  which  was  as  much  used  by  the 
neighborhood  as  that  which  the  defendant  had  obstructed. 

The  evidence  of  right  was,  that  the  road  had  been  used 
for  more  than  thirty  years  by  the  plaintiff  and  those  under 
whom  he  claimed,  as  a  near  way  for  wagons,  carts  and 
horses.  But  the  same  witnesses  testified,  that  the  road  was 
common  to  all  the  country ;  all  travelled  it.  It  was  much 
used  by  the  neighborhood.  There  was  no  hindrance  to  any 
one.     All  could  pass. 

The  plaintiff  proved  an  obstruction,  and  the  defendant 
moved  for  a  nonsuit,  on  the  ground,  that  if  any  right  of 
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way  existed,  it  was  common  to  every  ooe.  The  termini 
of  the  road  were  the  great  highways  of  the  country.  Time 
out  of  mind  it  had  been  used  by  all  who  chose  to  do  so. 
The  plaintiff  and  those  under  whom  he  claimed  had  used 
it  in  going  either  end  of  it  into  the  public  roads,  in  common 
with  every  one  else. 

His  Honor  considered  the  road  as  one  of  those  lesser  high- 
ways, which  are  spoken  of  in  the  old  Acts  of  the  Legisla- 
ture, under  the  name  of  broad  paths,  over  which  all  have 
a  right  to  travel,  and  which  do  not  appertain  to  any  indivi- 
dual, and  granted  the  motion  for  a  non*suit. 

The  plaintiff  appealed,  and  now  moved  the  court  to  set 
aside  the  non-suit,  on  the  following  grounds,  vis : 

1.  Because  his  Honor,  the  presiding  Judge,  erred  in  de- 
ciding that  the  plaintiff  could  not  acquire  a  right  of  way 
over  the  road  in  dispute,  because  it  was  a  public  or  neigh- 
borhood road ;  and  the  only  remedy  in  case  of  its  obstruc- 
tion was  by  an  indictment. 

2.  Because  the  court  erred  in  rejecting  as  evidence  an 
award  made  between  the  plaintiff  and  Joshua  Winbourn, 
who  was  then  the  owner  of  the  land,  but  subsequently  con- 
veyed to  the  defendant,  who  purchased  with  a  knowledge 
of  this  fact. 

Hemdouy  for  the  motion. 
DawkinSj  contra. 

Cfuria,  per  Evans,  J.  The  first  question  which  I  pro- 
pose to  consider  is  the  second  ground  made  in  the  notice, 
whether  the  award  made  between  the  plaintiff  and  Joshua 
Wilbourn  in  relation  to  the  road,  was  admissible ;  my  breth- 
ren think  it  should  have  been  received,  and  I  concur  in  the 
opinion  ;  no  importance  can,  as  I  supposed,  be  attached  to 
the  circumstance  that  a  bond  was  taken  to  secure  the  per- 
formance. The  award  is  evidence  of  right.  It  is  the  de- 
cision of  a  tribunal  chosen  by  the  parties,  and  binding  upon 
them.  The  rule  is  thus  laid  down  in  Philips  Ev.  305.  In 
the  case  of  Doe  vs.  Itoper,  3  East  R.  16,  where  in  eject- 
ment it  appeared  that  the  lessor  of  the  plaintiff  and  the  de- 
fendant had  before  referred  to  an  arbitrator  their  respective 


60  Price  vs,  Wilbourn. 

claims  to  the  property  in  question,  it  was  decided  that  al- 
though the  award  cannot  have  the  effect  of  conveying  the 
land,  there  was  no  reason  why  the  defendant  may  not  con- 
clude himself,  by  his  agreement,  from  disputing  the  plain- 
tiff's title.  The  subject  is  fully  discussed,  and  ail  the  cases 
collected,  in  Cowan  and  Hill's  notes  to  Philips,  in  note  697, 
3  vol.  page  1037 ;  and  Phillips,  at  the  page  above  referred 
to,  sa]^  that  an  award  as  a  plea,  a  bar  or  evidence,  is  con- 
clusive between  the  parties  upon  the  same  matter  directly 
in  question.  The  award  was  made  between  the  plaintiff 
and  Joshua  Wilbourn.  Yet,  as  it  was  not  rejected  on  that 
ground,  the  plaintiff  should  have  an  opportunity  of  making 
it  evidence  against  the  defendant,  if  he  can. 

At  first  we  thought  the  rejection  of  the  evidence  was  not 
a  sufficient  cause  for  setting  aside  the  non-suit,  but  upon 
reflection,  I  am  satisfied  it  is.  If  the  road  was,  beyond 
dispute,  a  public  road,  then  no  private  action  could  be  main- 
tained for  obstructing  it.  The  only  remedy  would  be  by  in- 
dictment, and  this  court  would  not  send  a  case  back  to  hear 
evidence,  where  the  evidence  could  not,  in  the  nature  of 
things,  establish  the  plaintiff's  right  of  action  ;  he  could,  in 
no  way,  acquire  such  an  interest  in  a  public  road  as  to  give 
him  a  right  to  bring  a  private  action  for  its  obstruction. 
But  I  am  not  prepared  to  say  that  this  is  a  public  road ;  its 
character  as  such  cannot  be  established  in  this  incidental 
way.  The  defendant  has  a  right  to  be  heard  before  this 
matter  can  be  definitively  settled  against  him.  All  that  I 
did,  or  intended  to  decide,  on  the  circuit,  was,  that  by  the 
evidence  on  the  trial  there  were  none  of  those  facts  of  asser- 
tion of  right  to  use  the  way,  or  acquiescence  on  the  part  of 
the  owner,  which,  according  to  our  caises  decided  on  that 
point,  would  establish  a  private  right  of  way  over  the  de- 
fendant's land.  The  only  evidence  offered  on  the  trial 
to  sustain  the  right,  was  the  mere  use  of  the  road,  by  the 
plaintiff  and  those  under  whom  he  claimed,  for  thirty  years ; 
but  the  same  witnesses  said  the  road  was  common  to  all 
the  country,  every  body  used  it ;  such  a  use  may  establish 
a  right  in  the  public,  but  is  not  the  characteristic  of  a  pri- 
vate way.  I  do  not  mean  to  say  that  several  persons  may 
not  have  a  right  to  the  same  way,  but  the  idea  of  a  private 
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right  is,  that  it  belongs  to  some  persons  to  the  exclusion  of 
others,  and  if  the  whole  community  have  an  equal  right, 
(and  SQCh  was  the  evidence,)  then  the  right  is  in  the  public 
and  the  remedy  is  by  indictment.  If  this  road  had  been 
laid  out  by  any  public  authority,  or  if  it  was,  and  had  been 
for  a  long  time,  recognised  by  the  Commissioners  of  Roads, 
and  worked  on  and  repaired  by  the  public  under  the  orders 
of  the  board,  then  there  would  have  been  no  doubt  that  it 
would  be  useless  to  send  the  ease  back,  for  the  reason  be- 
fore stated  ;  but  the  public  character  of  this  road  has  never 
yet  been  decided ;  that  is  to  be  determened  by  the  way  in 
which  the  public  have  used  it,  which  may,  in  the  end,  turn 
out  to  be  such  a  use  as  does  not  confer  right,  for  I  can  see 
no  reason  why  a  use,  by  the  public,  may  not  be  permissive 
as  well  as  the  use  by  an  individual ,'  and  a  use  of  a  way 
over  another's  land,  by  the  owner's  permission,  in  the  case 
of  an  individual,  can  never  confer  right.  It  may  turn  out 
that  the  public  have  no  right,  and,  in  that  case,  the  award 
may  settle  the  question  of  right  between  these  parties ;  for 
although  the  evidence  offered  on  the  trial  established  no 
right  of  way  in  the  plaintiff,  yet,  if  that  question  be  settled 
by  the  award,  and  the  present  defendant  is  bound  by  it, 
it  would  seem  that,  according  to  the  authorities,  he  would 
be  astopped  by  it  from  averring  to  the  contrary  ;  it  will  be 
conclusive  of  the  right.  Under  this  view  of  the  case  I  for- 
bear to  do  what  I  once  intended,  to  discuss,  somewhat  at 
large,  the  character  of  these  thoroughfares  connecting  the 
great  highways,  which  have  been  used,  time  out  of  mind, 
by  the  community  at  large,  without  being  recognized  by 
the  commissioners  of  roads,  and  worked  on  under  their  di- 
rections. 

The  motion  to  set  aside  the  nonsuit  is  granted. 

Richardson,  O'Neall,  Butler,  Wardlaw  and 
Frost,  JJ.  concurred. 
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John  Rosser  vs.  George  Moye. 

Under  the  Act  of  '36,  a  creditor  has  the  right  to  examine  an  ap- 
plicant for  the  benefit  of  the  insolvent  debtors  Act,  before  the  Judge, 
without  filing  a  suggestion  of  fraud. 

If,  upon  such  examination,  the  Judge  is  satisfied  that  the  applicant 
has  been  guilty  of  fraud,  he  is  bound  to  refuse  the  application. 

And  upon  such  refusal,  the  correct  practice  seems  to  be,  to  order 
a  suggestion  to  be  filed,  and  an  issue  to  be  made  up,  in  which  the  cre- 
ditor shall  be  the  actor,  so  that  the  matter  may  be  tried  by  a  jury. 

Before  O'Neall,  J.  at  Darlington^  Fall  Term,  1844. 

This  was  an  application  for  the  benefit  of  the  insolvent 
debtor's  Act.  The  discharge  was  opposed  by  the  plaintiff, 
who,  without  filing  a  suggestion  of  fraud,  examined  the  de- 
fendant under  the  Act  of  '36.  Upon  the  examination  his 
Honor  become  satisfied  that  the  defendant  had  made  a  frau- 
dulent conveyance  of  his  property,  and  that  he  had  render- 
ed a  false  schedule. 

The  application  was  refused,  and  the  defendant  appealed, 
on  the  following  grounds. 

1.  Because  the  plaintiff  in  execution  who  opposed  the 
discharge  of  the  prisoner  on  the  ground  of  fraud,  filed  no 
suggestion  of  fraud,  and  no  specifications  whatever  of  the 
grounds  on  which  he  resisted  the  discharge  of  the  pris- 
oner, and  yet  the  court,  without  a  trial  by  jury,  made  a  final 
order  refusing  his  discharge. 

2.  Because,  under  the  Acts  of  1769  and  1788  and  the 
Acts  amendatory  thereof,  the  final  decision  on  the  question 
of  fraud  must  be  by  the  verdict  of  a  jury  ;  and  the  Court 
erred  in  deciding  that  the  prisoner  could  be  deprived  of  the 
benefits  of  those  Acts  without  a  suggestion  and  specification 
of  the  fraud,  and  the  verdict  of  a  jury  thereon. 

Dargan,  for  the  motion. 
Sims,  contra^ 

Curia,  per  O'Neall,  J.  The  first  section  of  the  Act  of 
'36,  6  Statutes  at  Large,  566,  enacts,  "  that  from  and  after 
the  passing  of  this  Act,  it  shall  and  may  be  lawful  for  the 
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creditor,  or  creditors,  of  any  person  applying  for  the 
prison  bounds  Act,  insolvent  debtor's  Act,  or  any  other 
Act  now  of  force,  or  hereafter  to  be  passed  for  the  re- 
lief of  insolvent  debtors,  or  imprisoned  debtors,  either  in 
person  or 'by  attorney,  to  examine  and  cross  examine  such 
applicant  on  oath,  in  the  presence  of  the  Judge  or  Commis- 
sioner of  Special  Bail,  as  the  case  may  be,  before  whom  he 
shall  move  for  his  discharge  from  imprisonment,  touching 
the  truth  of  his  schedule,  and  touching  the  nature  and  ex- 
tent of  his  property,  rights  and  credits,  liable  to  be  assigned 
for  the  benefit  of  his  creditors.  And  the  refusal  of  any  such 
applicant  to  answer,  fully  and  directly,  all  or  any  proper 
questions  put  to  him  in  the  course  of  such  examination, 
shall  prevent  his  discharge,  if  otherwise  entitled  thereto^ 
until  he  shall  have  fully  answered  the  same." 

The  insolvent  debtor's  Act,  4  Statutes  at  Large,  87,  di- 
rects that  the  court  shall,  in  a  summary  way,  examine  into 
the  matter  of  the  petition  for  the  benefit  of  the  insolvent 
debtor's  Act,  "  and  hear  what  shall  be  alleged  for  or  against 
the  discharge  of  the  said  petitioner."  Under  this  there  is 
no  doubt,  that  until  ZHstra^s  case,  (2d  Bay,  147,)  the  judges 
examined  the  whole  matter  without  a  jury  ;  after  that  case 
suggestions  of  fraud  were  allowed  to  be  filed  and  tried  by 
a  jury.  The  prison  bounds  Act,  5  Stat,  at  Large,  78,  directs 
that  the  prisoner  shall  be  liberated  unless  satisfactory  cause 
is  shewn  to  the  contrary,  before  one  or  more  of  the  Judges 
of  the  court  where  the  process  originates,  or  one  or  more  of 
the  commissioners  appointed  for  taking  special  bail  in  the  cir- 
cuit district.  Here,  again,  there  is  no  provision  for  a  jury. 
Yet,  in  the  7th  section  it  is  provided  that  the  judge  may 
impaiinell  and  swear  a  jury  to  try  the  question  of  fraud, 
where  that  is  objected  to  a  prisoner's  discharge.  Inasmuch 
as  no  provision  was  contained  in  the  Act,  authorising  the 
drawing  and  summoning  a  jury,  it  followed  that  the  pro- 
vision in  the  7th  section  could  only  apply  to  an  application 
to  be  discharged  under  the  prison  bounds  Act^  made  to  a 
judge  of  the  common  pleas  in  term  time,  where  a  jury  is  a 
part  of  the  regular  administration  of  justice.  The  Act  of 
'33,  6  Stat,  at  Large,  49 1 ,  first  gave  the  power  to  a  judge 
out  of  term,  a  justice,  or  commipioner  of  special  bail,  hear- 
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ing  a  prisoner's  application  under  the  prison  bounds  Act,  to 
summon  a  jury  to  try  the  question,  when  the  prisoner  is  ac- 
cused of  fraud.  So  that,  as  far  as  legislation  is  concerned, 
a  judge  hearing  an  insolvent  debtor's  application,  may,  if 
he  choses,  examine  the  whole  matter.  In  practice,  how- 
ever, when  a  prisoner  has  been  accused  of  fraud,  Zilstra's 
case  has  been  followed,  and  a  suggestion  is  filed  setting  out 
the  particulars  in  which  fraud  is  alleged,  and  thereupon 
an  issue  is  made  up  and  tried  by  a  jury.  But  the  Act  of 
1836  presents  a  new  inquiry ;  can  the  plaintiff  in  execution 
examine  the  prisoner  before  the  suggestion  of  fraud  is  filed? 
The  words  of  the  Act  are  so  plain  that  there  can  be  no  doubt 
the  creditor  has  the  right  to  examine  the  prisoner  before 
the  Judge,  and,  consequently,  before  the  issue  be  made  up. 
The  case  of  Weed  and  Fanning  and  Charles  vs.  Evans, 
2  Spears,  232,  is  a  precedent  for  such  a  course.  Upon  such 
examination,  if  it  be  plain  that  the  prisoner  is  not  entitled 
to  his  discharge,  it  is  clear  that  the  judge  must  refuse  his 
application  ;  sind  if  he  does,  as  was  done  in  this  case,  what 
is  to  become  of  the  prisoner  ?  I  confess  that  I  can  see  no 
way  in  which  he  can  make  up  an  issue  to  be  tried  by  a 
jury.  The  creditor  may  file  his  suggestion  of  fraud,  by 
leave  of  the  court,  after  such  examination,  and,  perhaps, 
the  better  course  is  to  refuse  the  prisoner's  application,  od 
interim,  and  order  the  plaintiff  to  file  a  suggestion,  setting' 
out  the  particulars  in  which  he  charges  fraud,  and,  upon 
that,  an  issue  to  be*  made  up  ;  so  that,  if  found  for  or  against 
the  prisoner,  he  may  be  released  from  imprisonment,  or 
visited  with  the  consequences  of  a  conviction  of  fraud. 
This  is,  however,  more  a  construction  in  favor  of  liberty 
resulting  from  practice,  than  from  legislative  provisions. 

The  motion  to  reverse  the  decision  below  is  dismissed ; 
but  the  creditor,  John  Rosser,  is  directed  to  file,  within 
thirty  days  of  the  next  term  for  Darlington  district,  in  the 
clerk's  office  of  the  said  district,  his  suggestion  setting  out 
the  particulars  of  fraud  which  he  presents  as  objections  to 
the  prisoner's  discharge ;  and  to  it  the  prisoner  is  ordered 
to  plead,  so  that  an  issue  may  be  made  up,  and  tried  at  the 
next  term  for  Darlington  district. 

Richardson,  Butler,  Wardlaw  and  Frost,  JJ.  con- 
curred. 
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Martha  Marri»  ts.  A.  W.  TftMMM. 

Deiaaad  and  refaaal  are  not  evideiice  of  the  coaTertioB  of  skvee 
where  defendant  hai  no  interest  in  or  control  over  them,  and  puts  his 
refusal  on  the  ground  that  he  is  not  in  possession. 

If  the  jury,  in  an  action  of  trorer,  find  the  full  value  of  slaves, 
when  the  pkuntifT  is  entitled  only  to  a  life  estate,  a  new  trial  will  be 
ordered. 

Before  Butler,  J.  at  Union^  Spring  Term^  1844. 

This  was  an  action  of  trover  for  three  slaves.  The 
plaintiff  claimed  under  a  gift  from  her  father,  James  Thom- 
as, who  was  entitled  only  to  a  life  estate  in  the  slaves.  The 
slaves  had  been  sold  under  execution  against  James  ThoH^ 
as,  and  under  some  arrangement  with  the  plaintiff  in  the 
execution,  purchased  by  W.  M.  Thomson,  a  brother  of  de- 
fendant. W.  M.  Thomson  was  examined  as  a  witness, 
and  said  he  paid  no  money,  but  that  after  the  sheriff's  sale, 
he  regarded  himself  as  the  owner  of  the  negroes  and  liable 
when  called  on  for  their  price.  He  sent  the  negroes  to 
the  plantation  of  his  late  fkther,  and  they  have  been  there 
ever  since,  under  the  immedia^te  control  and  direction  of 
James  Thomson,  his  brother,  who  has  charge  of  his  father's 
nndivided  estate.  Likewise  said  that  his  brother,  the  de- 
fendant, had  no  control  over,  or  interest  in,  the  negroes^ 
that  he  knew  o£ 

William  Woods  said  he  was  the  agent  of  plaintiff,  in 
carrying  on  this  suit,  and  was  present  when  a  demand  was 
made  of  the  defendant  to  give  up  the  negroes.  Deteudant 
replied  that  he  did  not  have  the  negroes  in  possession. 
That  his  brother  had  them.  After  that,  the  witness  heard 
the  defendant  say  "if  they  recover  the  negroes,  it  will  not 
hurt  me ;  that  Wm.  Fair's  estate  would  have  to  be  answer- 
able." 

On  behalf  oi  defendant,  it  was  proved  by  his  overseer, 
that  the  negroes  had  never  been  in  his  possession  ;  and 
Ifaat  sinoe  the  sheriff's  sale  Jandes  Thomson  had  had  the 
control  and  possession  of  them. 

Whca  the  plaintiff  had  closed  her  evidence,  the  defendant's 
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counsel  made  a  motion  for  a  nonsuit,  which  the  prmding 
judge  refused,  with  a  strong  intimation  of  his  opinion,  that 
under  the  evidence,  the  pUintiflf  could  not  sustain  her  ac- 
tion  againt  the  present  defendant.  He  said  to  the  plain* 
tiff's  counsel,  that  although  he  could  not  grant  the  motion 
for  a  non-suit,  that  he  should  instruct  the  jury  that  they 
ought  not  to  find  a  verdict  for  the  plaintiff.  Notwithstand- 
ing this  intimation,  the  plaintiff's  counsel  insisted  on  going 
on  with  the  case. 

In  his  charge,  he  said  he  could  see  no  sufficient  evi- 
dence of  conversion ;  and  that  the  jury  ought  not  to  substi- 
tute  the  conjectures  of  counsel  for  evidence  on  that  point. 
He  closed  his  charge  with  the  remark  that  in  no  point  of 
view  could  the  jury  find  for  more  than  the  value  of  James 
Thomas's  life  estate  in  the  negroes.  The  jury,  however, 
found  a  verdict  for  the  plaintiff,  for  the  full  value  of  the 
negroes,  with  hire. 

The  defendant  appealed,  and  now  renewed  his  motion 
for  a  non-suit,  on  the  ground  that  there  was  no  evidence 
of  conversion  by  the  defendant.  And  failing  in  that  mo- 
tion, then  for  a  new  trial,  on  the  same  ground,  and  because 
the  damages  were  excessive,  as  the  plaintiff  could  not  re- 
cover more  than  the  value  of  her  life  estate  in  the  negroes. 

DawkinSj  for  the  motion,  contended  that  the  presiding 
judge  ought  to  have  granted  the  motion  for  a  non-suit,  and 
cited  on  this  point,  2  Bay,  441 ;  2  Bail.  88 ;  2  McC.  26 ;  3 
McC.  131 ;  2  Rice  dig,  130  §20 ;  1  Sp.  49  ;  Chev.  1.  On 
the  second  ground,  for  a  new  trial,  he  cited  4  McC.  166. 

Herndony  contra. 

Curia^  per  O'Neall,  J.  In  this  case,  we  think  the 
Judge  might  very  well  have  granted  the  motion  for  a  non- 
suit. For  there  certainly  was  no  sufficient  evidence  of 
conversion.  There  is  no  proof  that  the  defendant  ever 
was  in  possession  of  the  slaves ;  it  is  clear  that  they  were 
bought  by  another,  and  are  now  in  the  possession  of  a  third 
person.  How,  under  these  circumstances,  a  conversion 
can  be  inferred  from  a  mere  demand,  it  is  difficult  to  con- 
ceive. A  recovery  in  trover  proceeds  upon  the  notion 
that  the  defendant  has  used  the  plaintiff's  goods,  and  there* 
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fore  hf  must  pay  the  value  and  hire.  Hence  the  title  of 
the  pl«ntiff  is  vested  in  him.  But  here  the  slaves  are  in 
the  possession  of  a  third  person  ;  against  him  this  recovery 
can  have  no  effect,  and  the  defendant  will,  before  he  can 
recover  from  him,  be  put  to  prove  a  paramount  title.  Such 
a  consequence  shews  that  there  can  be  no  legal  conversion 
under  the  proof.  The  defendant's  answer,  that  he  could 
not  lose,  because  Farr's  estate  must  respond  to  him,  is  no 
evidence  of  conversion  ;  it  is  only  one  of  the  many  reasons 
presenting  themselves  to  the  defendant's  mind,  why  he 
thought  he  could  not  sustain  eventual  loss.  It  may  be, 
that  the  defendant  has  some  claim  of  property  to  the  chat- 
tel, but  it  will  not  do  to  rest  on  conjecture ;  it  ought  to 
be  proved.  Every  citizen  has  the  right  to  say,  I  demand 
the  proof  of  an  adverse  title,  and  of  my  use  of  the  thing. 
In  the  absence  of  proof  he  is  to  be  regarded  as  above  con- 
demnation. That  the  defendant  repeatedly  continued  this 
case,  and  asked  a  friend  to  collect  testimony  for  him  to 
meet  the  case  on  the  merits,  ai'e  no  evidence  of  a  conversion. 

The  first  is  too  much  the  habit  of  litigation  to  afford 
any  evidence  on  which  a  jury  ought  to  build  a  verdict ; 
the  other  is  the  effort  of  a  defendant  to  protect  himself  in 
any  way  which  he  can.  The  defendant  might  have  been 
willing  then  to  fight  the  battle  for  his  brother,  supposing 
him  to  be  safe  on  the  merits ;  but  afterwards  finding  he 
could  not  thus  succeed,  he  might  legally  say,  I  abandon 
that  position,  and  will  throw  off  the  responsibility  from  my- 
self, inasmuch  as  I  never  converted  the  chattel.  These 
views  lead  directly  to  a  non-suit ;  but  inasmuch  as  the 
judge  below  refused  the  motion,  and  the  jury  found  enough, 
as  they  supposed,  to  justify  them  in  finding  for  the  plaintiff, 
this  court  will  not  order  a  non-suit.  For  the  plaintiff  may 
possibly  bring  the  conversion  home  to  the  defendant ;  and 
when  we  know  that  the  plaintiff  will  be  bound  by  the 
statute  of  limitations,  it  makes  us  much  more  reluctant  to 
non-suit  the  party  than  we  otherwise  would  be. 

On  another  ground  it  is  plain  that  the  defendant  ought 
to  have  a  new  trial.  The  plaintiff  can  only  recover  the 
value  of  James  Thomas's  life  estate,  and  hire  from  the 
conversion.     The  judge  reports  that  the  jury  found  a  ver- 
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diet  for  the  full  value  of  the  uegroes  and  hire.  This  is  a 
plain  error  in  law,  and  for  it  the  case  must  go  back. 

The  argumecLt  of  the  plaintiiT,s  counsell  that  the  jury- 
£>und  $800,  a  sum  leas  than  the  value  of  the  negroes, 
will  not  help  him ;  neither  will  his  supposition  that  this 
sum  was  given  for  the  hire  oi  the  negroes  from  the  sale  in 
'Br,  (16  years.)  For  as  to  the  first,  who  can  tell  better 
than  the  presiding  judge  what  standard  of  value  the  jury 
adopted  ?  As  to  the  second  argument,  the  defendant  was 
only  liable  for  hire  from  his  supposed  conversion. 

The  motion  for  a  new  trial  is  granted. 

Richardson,  Evans,  Butlbb,  Wardlaw  and  Frost, 

JJ.  concurred. 


James  Fart  vs.  Nathaniel  CH'St 

Plaintiff  purchased  from  defendant  for  a  full  price  a  negro  woman, 
who  was  shortly  after  taken  sick  and  died  of  a  disease,  the  remote 
cause  of  which  was  dirt  eating.  Before  the  purchase  defendant  told 
the  plaintiff  that  the  woman  was  a  dirt  eater,  and  expressly  refused 
to  warrant  her  soundness,  giving  him  a  receipt  for  the  purchase  money, 
bat  no  bill  of  sale.  Held,  that  there  was  no  implied  warranty  of 
soundnesa 

In  an  action  on  the  implied  warranty  of  the  soundness  of  a  negro, 
the  plaintiff  is  not  entided  recover  the  amount  which  he  has  paid 
a  physician  for  attending  her,  where  there  has  been  no  tender  of 
the  negro  back. 

Before  Butler,  J.  ai  Unions  Spring  Term,  1844. 

This  was  an  action  of  assumpsit  to  recover  damages  for 
the  alleged  unsoundness  of  a  negro  girl,  named  Linder,  sold 
by  the  defendant  to  the  plaintiff.  On  the  16th  January, 
1842,  the  defendant  sold  to  the  plaintiff  two  negro  girls, 
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and  on  the  same  day  gave  the  plaintiff  a  receipt  in  the 
following  words  : 

^^Received,  Jannary  15,  1842,  from  James  Farr,  one 
tfaioasand  dollars,  in  full  for  two  negro  girls,  Linder  and 
Polly." 

No  other  hill  of  sale  was  given,  or  any  express  warranty, 
and  the  plaintiff  contended  that  having  paid  a  full  price 
fi>r  the  negroes,  which  the  evidence  established,  it  raised, 
in  law,  an  implied  warranty  o^  soundness,  when  in  fact 
the  negro  girl  Linder  was  unsound. 

The  evidence  on  the  part  of  the  plaintiff  was,  that  the 
negro  was  sick  the  first  day  after  she  went  to  plaintiff's ; 
that  she  did  five  or  six  days  work,  when  she  was  taken 
down  and  was  never  well  afterwards,  though  she  occasionally 
did  some  work*  On  the  23d  February,  1842,  doctor  Bobo 
was  called  to  see  her ;  her  S3^em  he  found  generally  af- 
fected in  consequence  of  eating  dirt,  which  he  considered 
the  origin  and  cause  of  her  disease*  Early  in  March  the 
negro  was  removed  to  plaintiff's  mother's,  when  doctor 
McMahan  was  called  to  visit  her,  and  he  attended  her  un-« 
til  she  died,  about  the  first  of  April  thereafter.  She  was 
takesi  with  a  hemorrage  and  jaundice  in  her  head,  of  which 
she  died.  He  at  first  thought  she  had  a  derangement  of 
the  tiver,  but  afterwards  was  satisfied  that  the  remote  cause 
of  the  disease  of  which  she  died,  was  from  eating  dirt. 

One  witness  testified  that  in  the  Spring  of  1842,  he 
heard  a  conversation  between  the  plaintiff  and  defendant 
about  the' negro,  in  which  the  plaintiff  was  complaining 
that  defendant  had  sold  him  an  unsound  negro,  when  de- 
fendant replied,  I  would  not  sell  you  an  unsound  negro. 

The  evidence  on  the  part  of  the  defendant  was,  that  at 
the  time  of  the  sale  he  refused  to  warrant  the  negroes; 
dial  the  plaintiff  was  told  by  defendant  and  his  wife,  and 
<uie  of  the  witnesses,  that  the  negroes  were  dirt  eaters ; 
and  that  plaintiff  was  advised  by  defendant  and  his  wife 
not  to  buy  the  negroes,  as  they  were  dirt  eaters  and  would 
not  salt  him.  When  the  trade  was  concluded,  the  defend- 
ant drew  a  receipt  for  the  purchase  money  of  the  negroes, 
in  which  he  stated  that  the  negroes  were  dirt  eaters.  This 
l^aintiff  objected  to,  saying  he  wanted  to  sell  the  negroes, 


70  Farr  vs.  Gist. 

and  it  might  injure  their  sale,  and  then  the  receipt  offered 
in  evidence  was  signed  and  delivered. 

It  was  proved  that  the  negro  was  a  good  hand  to  work, 
and  that  she  was  ploughing  when  the  trade  was  made,  and 
that  plaintiff  had  two  or  three  times  before  proposed  to 
purchase  the  negroes.  That  she  had,  the  year  previous, 
(except  for  three  or  four  months,  when  laboring  under  the 
chills  and  fever,  from  which  she  had  recovered,)  performed 
much  labor,  and  with  the  exception  of  eating  dirt,  the  wit- 
ness, who  had  heul  the  charge  and  management  of  the 
negro,  believed  her  sound  and  healthy.  The  plaintiff,  at 
the  time  of  the  purchase,  endorsed  some  notes  to  defend- 
ant, in  part  payment  for  the  negroes ;  some  of  the  notes 
were  under  seal  and  there  was  no  guaranty,  afterwards 
the  plaintiff  guaranteed  the  payment  of  them,  and  since 
the  last  return  day  has  taken  up  one  of  the  sealed  notes 
for  $500,  which  he  had  guaranteed,  and  gave  his  individ- 
ual note  in  lieu  of  the  same. 

The  presiding  judge  said,  in  his  charge  to  the  jury,  that 
if  they  believed  that  defendant  expressly  refused  to  war- 
rant the  soundness  of  the  negro,  they  should  find  for  the 
defendant.  That  a  jury,  in  attempting  to  do  justice  in  a 
particular  case,  were  not  at  liberty  to  avail  themselves  of 
an  implication  of  law,  which  had  in  express  terms  been 
negatived  and  controlled  by  the  party  to  be  effected  by  it. 
He  further  said  that  if  Gist,  the  defendant,  had  given  such 
information  in  relation  to  the  situation  of  the  negroes  as 
to  put  plaintiff  on  his  guard,  and  to  enable  him,  by  his 
own  investigation,  to  form  his  own  judgment  on  the  mat- 
ter, that  he  bought  under  the  doctrine  of  caveat  emptoTy 
and  should  abide  by  it.  Was  it  true,  therefore,  that  defend- 
ant told  the  plaintiff  that  the  wench  was  a  dirt  eater  ?  if  so, 
he  gave  all  the  information  which  could  be  expected,  and 
should  not  be  held  liable  for  diseases  growing  out  of  that 
habit.  The  jury  found  for  the  plaintiff  the  full  value  of 
the  negro,  (the  price  given  by  plaintiff,)  and  also  the 
amount  of  physicians's  bills,  in  attending  to  the  disease  of 
which  she  died. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  following  grounds : 
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1.  Because  the  evidence  was  positive  and  uncontradict- 
ed that  the  defendant  refused  to  warrant  the  negroes,  and 
that  the  plaintiff  was  fully  apprized  of  and  cautioned  as  .to 
the  situation  of  the  negroes  previous  to  the  purchase. 

2.  Because  his  Honor  permitted  the  physicians's  bills 
•for  attending  on  Linder,  to  be  given  in  evidence  to  increase 
the  damages,  and  charged  the  jury,  if  they  found  for  the 
plaintiff,  to  add  the  amount  paid  the  physicians  to  the 
price  of  the  negro,  when  there  was  no  proof  or  pretence 
that  the  plaintiff  had  tendered  the  negro  back,  or  offered  to 
rescind  the  contract. 

Dawkins,  for  the  motion,  cited  on  the  first  ground  Yar- 
horo  vs.  Miller^  and  Riley  Ch.  Cases,  113 ;  and  on  the  second 
ground,  1  McM.  56. 

Herndan,  contra. 

Curia,  per  Butler,  J.     The  doctrine  of  the  cases  of 
Hart    and   Edwards,  2  Bail.    306,   and    Williams  and 
Vance,  Dud.  97,   cannot  be  too  strongly  inculcated  by  this 
court — where  a  purchaser  has  an  opportunity  to   form  his 
dwn  judgment  he  should  avail  himself  of  it,  and  should 
not  be  permitted  to  resort  to  the  implication  of  law  for  a 
warranty,  when  the  vendor  has  actually  refused  to  give  one  ; 
or,  which  amounts  to  the  same  thing,  has  given  explicit 
notice  that  the  purchaser  must  rely  on  his  own  vigilance 
and  prudence  in  making  his  bargain.     In  the  first  of  the 
cases  referred  to,  it  was   held  that  when   a  slave  is  sold 
with  notice  that  he  is  diseased,  however  slightly,  and  dies 
shortly  after  of  that  direase,  the  purchaser,  without  an  ex- 
press warranty  of  soundness,  is  not  entitled  to  rescind  the 
contract,   on  the  ground  that  the  full  extent  of  the  disease 
was  not  disclosed  at  the   time  of  the  sale.     And  in   the 
second  case  the  purchaser  was  told  that  the  slave  had  been 
exposed  to  a  liability  to  take  the  measels,  of  which  he  sub- 
sequently died.     This  was   held  to  be  sufficient  informa- 
tion to  put  the  purchaser  on  his  guard,  and  to  require  him 
to  take  care  of  his  own  interest.    So  far  from  his  being  al- 
lowed to  rescind  the  contract  on  account  of  the  loss  of  the 
negro  by  death,   this  court,   after  a  verdict  in  his  favour, 
sent  the  case  back,  with  strong  instructions  that  the  pur- 
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chaser,  under  the  doctrine  of  cttvecU  emptor^  must  abide 
by  the  terms  of  his  own  contract. 

I  think  the  case  which  we  are  now  considering  is  stronger 
against  the  purchaser,  who  is  the  plaintiff  in  the  action, 
than  either  of  the  above  cases. 

The  defendant,  Mr.  Gist,   having  the   negroes  for  sale, 
did  not  disguise  the  fact  that  he  wished  to  sell  them  be- 
cause they  had  an  objectionable  habit,   that  of  eating  dirt, 
and  which,  in  his  opinion,  rendered  them  unprofitable  as 
breeding  women.     There  was  no  question   at  all  but  that 
the  plaintiff  was  fully  apprized  of  this  fact ;    nor  was  it 
pretended,  on  the  trial,  that  defendant  had  directly  or  indi- 
rectly agreed  to  warrant  any  thing  but  the  title  of  the  ne- 
groes.    On  the  contrary,  his  refusal  to  do  so  was  explicit 
and  repeated.     The  bill  of  sale  contains  only  a  warranty 
of  title,  which  of  itself  is  alwajrs  strong  evidence  that  a 
warranty  of  every  thing  else  is  excluded. 
«  It  is  but  an  implication  of  law  that  a  full  price  raises  a 
warranty  of  the  soundness  of  the  commodity.     This  impli- 
cation is  strongly  rebutted  when  nothing  but  title  is  war- 
ranted in  the  terms  of  the  contract ;   and  I  think  the  court 
went  very  far  when  it  decided,  that  notwithstanding  this 
apparent  negation  of  warranty,  it  could  be  implied,  because 
it  was  not  in  the  terms  of  the  contract   excluded.     This 
seems   to  me  to   be   widening  the  implication  of  law  to 
embrace  what  the  parties  had  not  thought  necessary  to  ex- 
press in  their  contract,  but  which,  inferribly,  was  excluded 
from  it.    The  decisions  of  the  court  have  gone  far  enough, 
and  must  not  be  extended  so  far  as  to  afford  relief  from  loss, 
where  there  has  been,  as   in  this  case,  a  positive  refusal  to 
warrant 

It  is  said  that  although  the  defendant  refused  to  give  a 
warranty,  he  did  not  act  in  good  faith  in  his  communica- 
tion to  the  plaintiff,  but  that  in  fact,  and  probably  from  de- 
sign, he  gave  false  information,  and  such  as  was  calculated 
to  deceive  the  purchaser.  There  are  cases  in  which  it 
seems  to  be  held,  that  when  nothing  has  been  said  about  a 
warranty,  or  where  there  has  been  an  apparent  refusal  to 
warrant,  coupled  with  the  declaration  that  nothing  more 
is  the  matter  with  a  slave  than  that  which  is  mentioned  at 
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the  time,  while  somethiDg  else  is  the  matter,  entirely  of  a 
different  kind  from  that  which  was  mentioned,  the  pur- 
chaser would  be  entitled  to  relief  for  a  loss  arising  from  a  v^ 
disease  unknown  to  either  party.  This  proceeds  on  the 
ground,  that  a  refusal  to  warrant  only  extends  to  the  par- 
ticular subject  referred  to,  and  not  to  such  diseases  as  were 
not  in  the  contemplation  of  either  party.  In  such  case 
the  purchaser  had  no  opportunity  to  consult  his  judgment, 
but  decided  in  reference  to  one  matter,  whilst  another  was 
out  of  the  scope  of  his  inquiries.  In  such  cases  as  these, 
there  has  been  rather  an  acquiescence  in  the  verdicts  of 
juries  than  any  authoritative  decision  of  the  Court  of  Ap- 
peals. 

But  even  these  precedents  cannot  avail  the  plaintiff. 
The  negroes  that  he  bought  died  of  a  disease  growing  out 
of  the  habit  which  he  was  explicitly  informed  of  He  had 
an  opportunity  to  exercise  his  own  judgment,  or  to  avail  > 
himself  of  that  of  others.  The  vUigance  of  a  prudent 
man  was  allowed  to  be  overcome  by  false  notions  of  specu- 
lative gain. 

The  fact  that  the  negroes  were  liable  to  disease  from 
their  habit  of  eating  dirt,  was  not  of  itself  in  his  estimation 
an  objection  to  the  purchase.  The  purchaser  looked  for 
his  indemnity  in  the  profits  of  a  resale.  If  the  vendor  had 
said  in  one  breath,  I  will  not  warrant,  and  in  the  next  had 
said,  I  will,  then  the  last  declaration  would  have  been  obli- 
gatory on  him ;  and,  perhaps,  if  after  inserting  in  the  bill  of 
sale  the  fact  that  he  sold  the  negroes  as  dirt  eaters,  he 
had  struck  it  out  of  his  own  accord,  an  inference  might 
possibly  have  been  drawn,  that  he  had,  thereby,  withdrawn 
his  refusal  to  warrant.  But  when  it  is  ascertained  that  it 
was  struck  out  at  the  instance  of  the  purchaser,  upon  the 
ground  that  it  might  injure  the  sale  of  the  negroes,  no  such 
inference  can  be  drawn.  The  contract  is  then  left  to  rest 
on  its  original  footing,  which  was,  that  the  vendor  under- 
took to  sell  without  a  warranty. 

In  an  action  on  this  contract  the  plaintiff  alleges  that 
the  law  implies  a  warranty  of  soundness,  notwithstanding 
this  disclaimer  to  warrant.  This  action  cannot  be  main- 
tained, unless  the  terms  of  the  contract  have  been  violated. 

10 


74  Farr  vs.  Gist. 

And  how  can  this  be  said,  where  it  is  proved  that,  by  the 
terms  of  the  contract,  there  should  be  no  warranty  of 
soundness?  I  am  inclined  to  the  opinion,  that  in  no  case 
should  such  an  action  be  maintained  when  there  is  a 
general  refusal  to  warrant,  notwithstanding  the  party  may 
limit  his  information  to  particular  defects  which  do  not  in 
fact  constitute  the  real  source  of  unsoundness.  For  by 
saying  that  he  knows  of  one  disease  only,  it  should  not  be 
concluded  that  his  refusal  to  warrant  against  it  is  all  that 
he  intends  when  he  says  that  he  will  give  no  warranty  of 
soundness  at  all ;  such  general  refusal,  without  fraud,  should 
exempt  him  from  liability  altogether  on  the  contract.  This 
has  nothing  to  do  with  the  remedy  by  an  action  for  deceit, 
in  which  fraud  is  the  gist  of  the  action.  In  such  an  ac- 
tion the  vendor  cannot  escape  from  liability,  under  the 
pretext  of  refusing  to  warrant,  on  account  of  one  defect, 
which  he  communicates,  when  in  fact  he  knows  of  others 
of  a  more  objectionable  kind,  which  he  fraudulently  con- 
ceals ;  wilful  suppression  of  truth,  or  false  representation, 
should  afford  no  security  to  a  fraudulent  vendor  against 
the  claim  of  an  innocent  purchaser. 

The  purchaser,  in  the  case  under  consideration,  bought 
with  his  eyes  open,  and  with  avowed  willingness  to  run 
all  the  risks  of  his  bargain,  His  loss  must  be  regarded  as 
his  misfortune  ;  and  not  so  much  imputable  to  the  fault  of 
the  defendant  as  to  his  own  imprudence.  He  has  paid  a 
fiiU  price  for  property  which  turned  out  to  be  entirely 
worthless.  This  is  a  consideration  which  may  address  it- 
self to  the  generosity  of  the  opposite  party,  but  cannot  af- 
fect the  legal  justice  of  the  parties,  nor  should  it  be  perr 
niitted  to  influence  the  judgement  of  those  who  have  been 
invested  with  authority  to  pass  upon  their  rights.  The 
scales  of  justice  should  preponderate  by  the  weights  that 
are  in  them,  and  not  by  the  sympathy  of  the  magistrate 
that  holds  the  balance.  Juries  that  are  invested  with  au- 
thority to  pass  upon  the  legal  rights  of  parties  must  lift 
themselves,  for  the  time,  above  the  level  of  an  irresponsible 
multitude,  and  feel  that  individual  sympathy  should  not 
overcome  the  grave  prescriptions  of  the  law.  They  are 
not  arbitrators,  or  hw  givers,  to  be  regulatied  by  their  di^r 
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cretioD,  or  by  notions  of  expediency  which  may  obtain  in 
one  district,  whilst  they  would  be  repudiated  in  every  other 
part  of  the  State ;  but  they  are  Judges  called  on  to  give 
utterance  to  the  voice  of  the  law'.  In  performing  this 
office,  they  should  not  be  permitted  to  take  refuge  in  a 
vague  public  opinion  deciding  against  an  unpopular  suitor, 
or  for  sustaining  a  claim  founded  in  a  generous  sympa- 
thy for  one  who  has  made  an  unfortunate  bargain.  The 
verdict  of  the  jury  in  this  case  was  wholly  unexpected ; 
and  was  not  only  found  in  a  disregard  of  the  instruction 
of  the  presiding  Judge,  but  in  violation  of  the  common  princi* 
pies  of  law  as  recognized  in  the  ordinary  business  of 
life ;  eyincing  a  facility,  which  temporary  circumstances 
might  excuse,  but  which  can  find  no  justification  in  the 
impartial  rules  of  regulated  justice.  In  granting  a  new 
trial,  we  do  so  in  the  belief  that  the  law  will  ultimately 
prevail.  We  are  further  of  opinion,  in  any  point  of 
view  that  can  be  taken  of  the  case,  as  it  has  been  presented, 
that  the  physician's  charges  should  not  have  been  allowed, 
as  there  had  been  no  tender  of  the  negro  back. 
Motion  granted. 

Richardson,   O'Neall   and  Evans,  JJ.  concurred. 
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Hudson  Berry  vs.  D,  Hoke,  Sheriff. 

Where  a  plaintiff  issued  afifa  and  sl  ca  sa  on  his  judgment,  and 
had  the  defendant  arrested  under  the  ca  so,  and  he  gave  bond  for  the 
prison  rules  and  escaped,  and  the  plaintiff  took  an  assignment  of  the 
bond,  and  sued  the  surety  and  recovered  judgment;  it  was  held  that 
the  lien  of  his  fi  fa  was  discharged,  and  that  money,  subsequently 
raised  by  the  sheriff,  by  levy  and  sale  of  defendant's  property,  must 
be  applied  to  a  junior  execution. 

By  the  common  law,  arrest  under  a  ea  sa  is  satisfaction,  and  if  there 
18  an  escape,  the  plaintiff  has  no  remedy  but  to  sue  the  sheriff! 

By  the  Stat.  8  &  9  W.  3,  c.  27,  plaintiff,  in  case  of  an  escape,  may 
either  re-take  the  defendant  on  a  new  ca  so,  or  sue  out  3,fif(L 

By  the  prison  bounds  Act,  he  may  either  re-take  the  defendant,  or 
sue  the  surety  to  his  bond,  and  if  he  sues  the  surety  he  cannot  after- 
wards resort  either  tx)9,fiJaox  nca  sa. 

Before  Richardson,  J.  at  Greenville,  Fall  Term,  1844. 

This  was  a  rule  on  the  sheriff  t6  shew  cause  why  he  had 
not  paid  over  monies  in  his  hands,  levied  of  the  property 
of  Francis  Davenport,  to  the  plaintiff,  who  had  slJi  fa  a-, 
gainst  Davenport.  The  plaintiff's  Jifa  was  the  oldest,  ex- 
cept one  of  J.  C.  Sullivan.  Sullivan  had  issued  a  ca  sa 
against  Davenport,  under  which  he  had  been  arrested,  given 
bond  for  the  prison  rules,  and  had  escaped.  The  bond 
had  been  assigned  to  Sullivan,  and  he  had  sued  thereon, 
and  recovered  judgment  against  the  surety.  The  question 
was,  to  which  of  the  two  fifa^s  the  monies  were  applicable. 
His  Honor  thought  that  they  were  applicable  to  Sullivan's, 
and  discharged  the  rule. 

The  plaintiff  appealed,  on  the  ground  that  the  lien  of 
Sullivan's  Jifa  was  discharged  by  the  arrest  under  the  ca 
sa,  and  the  proceedings  thereon. 

Henri/,  for  the  motion. 

Sullivan,  contra,  cited  2  Bail.  101.     1  HiU,  309. 

Curia,  per  Frost,  J.  At  common  law,  a  defendant  ar- 
rested under  a  capias  ad  satisfaciendum,  was  committed 
to  the  body  of  the  jail  until  he  made  satisfaction  of  the  debt. 
But  this  rigorous  confinement  is,  in  England,  mitigated  by 
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allowing  an  enlargement  from  actual  confinement,  to  the 
prison  rules  or  limits.     The  rules  are  regarded  as  a  mere 
expansion  of  the  jail,  and  considered,  to  all  intents  and  pur- 
poses, as  the  walls  of  the  prison.     Bonaforn  vs.  Walker^ 
2  T.  R.  130.     For  his  protection,  the  sheriff  may  take  se- 
curity from  the  prisoner  that  he  will  not  go  beyond  the 
rules,    but  it  is  exclusively  an  indemnity  to  the    sheriff. 
Before  the  Stat.  8  A  9  W.  3,  c.  27,  2  Stat.  653,  if  the  de- 
fendant escaped,  the  plaintiff  had  no  other  process  against 
the  person  or  property  of  the  defendant,  nor  any  recourse 
for  the  satisfaction  of  his  debt,^  except  an  action  agaiqst  the 
sheriff  for  an  escape.     To  redress  this  hardship,  that  stat- 
ute, made  of  force  in  this  State,  provides  that,  ''  if  a  prison- 
er shall  escape,  the  creditor,  or  creditors,  at  whose  suit  the 
prisoner  was  charged  in  execution  at  the  time  of  his  escape, 
shall  or  may  re-take  such  prisoner  by  any  new  ca  sa, 
or  sue  forth  any  other  kind  of  execution,  on  the  judgment, 
as  if  the  body  of  such  prisoner  had  never  been  taken  in  ex- 
ecution."    The  Act  of  1788,  (6  Stat.  78,)  allowing  prison- 
ers in  execution  the  benefit  of  the  prison  rules,  requires  that 
he  shall  give  satisfactory  security  to  the  sheriff  of  the  dis- 
trict in  which  he  may  be  confined,  not  to  go  or  be  without 
the  prison  rules.     It  further  provides,  that  "upon  an  es- 
cape, the  plaintiff  may  either  proceed  to  re-take  him,  or 
against  his  security ;  or,  in  case  the  security  shall  prove 
deficient,  against  the  sheriff,  who  shall  ultimately  be  an- 
swerable in  damages  for  such  escape.'"^     Thus,  that  which 
is  merely  an  indemnity  to  the  sheriff,  under  the  Act  of  Wm* 
3,  is,  under  the  Act  of  1788,  an  indemnity  to  the  plaintiff. 
Under  the  Act  of  Wm.  3,  the  plaintiff,  in  case  of  an  escape,. 
had  no  remedy  against  the  defendant,  except  by  issuing 
another  ca  sa^  or  eififa.     By  the  Act  of  1788,  the  plaintiff 
has,  in  addition,  the  bond  of  the  defendant.     Is  this  bond 
a  substitute  for  the  person  of  the  defendant  in  execution, 


^NoTE  BT  HI*  Honor.— /n  Yates  vs,  Yeadon,  Cify  Skeriff^  and  Baker  vs,  De^ 
&0^fie,  4  McC.  372,  it  was  held  that  this  bond  was  exclusively  for  the  indemni- 
ty of  the  sheriff,  with  which  the  plaintiff  in  the  execution  had  no  privity,  and  thai 
it  was  not  assignable.  In  Powers  vs,  Segur  ^  Ingrakamf  3  Bail.  419,  the  for- 
mer cases  were  overruled  so  far  as  they  affirmed  that  the  bond  is  not  assignable. 
But  it  may  be  presumed  that,  though  assignable  to  the  plaintiff,  the  bond  may 
still  be  xe^nirea  as,  primarily,  an  indemnity  to  the  sheriff^  since,  on  an  escape, 
the  plaintiff  may  proceed  against  the  Sherin  in  an  action  or  debt,  or  on  the  ease. 
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and  an  indemnity  to  the  plaintiff  in  case  of  an  escape  ?  If  it 
is,  then  the  accepting  of  it  is  equivalent  to  the  benefit  of  a  ca 
saj  and  a  substitute  for  it ;  so  that,  as  the  plaintiff,  under  the 
Act  of  Wm.  3,  can  have  only  one  of  the  two,  a  ^  /a  or  a  ca  *a, 
having  taken  what  the  law  has  substituted  for  a  ca  sa.be 
cannot  claim  the  fi  fa  also.  If  this  be  the  correct  con- 
struction of  the  Act,  Sullivan,  having  taken  an  assignment 
of  Davenport's  bond,  and  recovered  judgment  thereon,  must 
be  confined  to  that  security,  and  cannot  claim  the  funds  in 
the  sheriff's  hands  under  the  lien  o{  his Ji  fa.  The  terms 
of  the  Act  of  1788  are  that,  on  an  escape,  the  plaintiff  may 
either  proceed  against  the  defendant  to  re-take  him,  or  against 
his  security,  <ftc.  The  benefit  of  both  is  clearly  excluded. 
They  have  each  the  same  object.  It  cannot  be  contended 
that  under  the  statute  of  Wm.  3,  the  plaintiff  may  have  the 
fifa  and  ca  sa  both  ;  neither  under  the  Act  of  1788,  can  the 
plaintiff  claim  both  the  ca  sa  and  the  bond.  If  he  sues  on 
the  bond,  it  is  instead  of  the  recaption  of  the  ca  sa  ;  that 
is,  a  substitute  for  the  ca  sa.  By  the  Act  of  Wm.  3d 
he  may  have  a  ca  sa  or  a  fifa.  If  he  elects  the  first, 
the  second  is  relinquished.  By  the  Act  of  1788  he  may 
have  a  ca  sa  or  resort  to  the  bond,  but  the  bond  being 
a  substitute  for  the  ca  sa^  under  the  statute  of  Wm.  3d, 
he  cannot  have  the  fi  fa.  There  can  be  no  escape 
without  a  ca  sa.  Where,  therefore,  the  plaintiff  takea 
and  sues  the  bond,  he  affirms  his  election  to  adhere  to  the 
ca  sa  and  enforce  it.  The  bond  is  given  instead  of  the  de-^ 
fendant's  person.  The  plaintiff  cannot  take  and  sue  it,  and 
claim  the  same  process  against  the  defendant's  property,  asr 
if  he  had  not  arrested  him.  This  would  be  very  manifest, 
if)  before  he  takes  an  assignment,  he  should  withdraw  the 
ca  say  or  discharge  the  defendaqt  from  imprisonment ;  for 
there,  the  bond  is  discharged.  Walton  vs.  Oswald,  4  McC. 
601.  The  bond  is  discharged  if,  after  an  escape,  the  plain-' 
tiff  re-takes  and  imprisons  the  defendant.  Osborne  vs.  Boto-' 
man,  2  Bay,  208.  These  cases  show  conclusively  that  the 
bond  is  instead  of  the  person  of  the  defendant.  If  the 
plaintiff  releases  the  person  of  the  defendant,  the  bond  is  re^ 
leased ;  and  if)  afler  the  bond  is  forfeited  by  the  escape  of 
the  prisoner,  the  plaintiff  re-takes  him,  the  bond  is  also  re^ 
leased.     An  arrest  is  the  highest  satisfaction.     After  it,  no 
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other  process  can  issue  on  the  judgment.  If  the  bond,  then, 
stands  in  the  place  of  the  arrest,  the  plaintiff  can  have  no 
other  lien  or  satisfaction  out  of  the  funds  in  the  sheriff's 
hands ;  for,  under  the  statute  of  Wm.  3d,  plaintiff  cannot 
arrest  the  defendant  and  have  dififa  also.  The  ample  se- 
curity provided  for  the  plaintiff,  on  an  escape,  supports  the 
argument  in  this  case.  He  may  re-take  the  defendant,  or 
may  sue  him  and  his  surety  on  the  prison  bounds  bond, 
and  if  the  bond  fail  of  satisfying  his  demands,  he  may  sue 
the  sheriff  and  his  sureties.  The  policy  of  the  law  also 
comes  in  aid.  The  effect  of  giving  a  lien  to  Sullivan's^/a, 
and  applying  the  money  in  the  sheriff's  hands  in  payment 
of  it,  will  exhonorate  the  sheriff  from  liability  for  the  escape, 
and  afford  impunity  to  negligence  or  malfeasance  in  office ; 
and  this  conclusion  is  confirmed  by  considering  that  the 
rules  are  merely  an  extension  of  the  prison,  allowed  to  the 
defendant  at  the  risk  of  the  sheriff,  for  whose  exclusive  in- 
demnity, under  the  English  practice,  the  bond  is  taken, 
which  practice  formerly  received  the  adjudicated  sanction 
of  our  Courts.*  It  is  in  the  very  nature  of  an  indemnity, 
that  if  accepted  it  shall  be  taken  in  lieu  and  stead  of  the 
principal  thing.  Sullivan,  by  taking  an  assignment  of  the 
bond,  and  prosecuting  it  to  judgment  against  the  defendant 
and  his  surety,  must  be  considered  as  still  enforcing  his 
renedy  by  the  ca  sa,  and  by  that  election  waiving  the 

It  is  ordered  that  the  rule  be  made  absolute,  and  the 
fimds  levied  be  applied  to  the  execution  of  Berry  in  prefer- 
ence to  Sullivan's  senior  execution. 

Motion  granted. 

CHNeall,  Butler  and  Wardlaw,  JJ.  concurred. 
Richardson,  J.  dissented. 


*NoTE  BY  THE  REPORTER. — It  IS  apprehended  that  since  the  Act  of  '40, 11 
Stat.  131,  the  Sheriff  would  not  be  liable  for  an  escape  from  the  prison  rules,  but 
only  in  case  he  took  insufficient  sujreties  to  the  prison  bounds  bond. 
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John  Belton  CfNecUly  Ex^or.  of  Wm.  B.  Farr^  ads.  John 

P.  Farr  ^  others. 

Influence,  in  procaring  a  will  to  be  made,  to  be  undue,  must  not 
be  an  influence  obtained  by  '^modest  persuasion,"  by  arguments 
addressed  to  the  understanding,  or  by  appeals  to  the  affections  merely, 
but  must  be  an  influence  obtained  either  by  flattery,  by  excessiire  im- 
portunity, by  threats,  or  in  some  other  way  by  which  a  dominion  is 
acquired  over  the  will  of  the  testator;  and  must  be  so  great  as,  in 
some  degree,  to  destroy  his  free  agency;  to  constrain  him  to  do  what 
is  against  his  will,  but  what  he  is  unable  to  refuse. 

What  is  undue  influence,  is,  to  some  extent,  a  question  of  &ct  for 
the  jury,  but  if  they  find  undue  influence  when  there  is  no  evidence 
to  sustain  their  verdict,  it  will  be  set  aside. 

What  is  not  a  case  of  undue  influence. 

Where  a  testator,  who  died  in  1837,  by  his  will,  executed  in  1828, 
gave  his  whole  estate  to  his  executor,  and  by  a  letter  to  the  executor, 
written  a  few  days  aAer  the  will  was  made,  declared  the  trusts  of  tho 
bequest  to  be  for  the  benefit  of  two  of  his  slaves,  one  of  whom,  it 
was  proved,  was  his  paramour,  and  the  other,  his  son — It  was  held 
that  the  trusts  were  not  against  public  policy,  and  that  the  will  was 
valid,   (a) 

If  a  will  be  executed  in  duplicate,  and  one  copy  be  destroyed  by 
the  testator,  animo  revocandi^  it  is  a  revocation  of  the  other. 

But  it  will  not  be  presumed  from  circumstances,  that  a  will  was  exe- 
cuted in  duplicate,  when  the  attesting  witnesses  say  that  but  one  copy 
was  executed. 

A  will  executed  when  the  testator  is  under  undue  influence,  is 
no  revocation  of  a  previous  will. 

If  a  testator  is  under  undue  influence  when  he  executes  his  will, 
and  afterwards,  when  he  is  free  from  the  influence,  executes  a  codicil 
thereto,  it  will  be  a  republication  and  confirmation  of  the  will. 

A  codicil,  set  aside,  with  the  will  to  which  it  was  attached,  on  the 
ground  of  undue  influence,  is  no  revocation  of  a  will  executed  before 
the  one  to  which  it  was  attached. 

The  ^^other  writing"  mentioned  in  the  3d  section  of  the  Act  of 
1789,  (5  Stat.  107)  means  an  instrument  on  the  same  footing  and 
liable  to  the  same  objections  as  wills  and  codicils. 


a  By  an  .Act  paesed  in  1841,  entitled  '*An  Act  to  prevent  the  emancipation 
of  Blavea,  and  for  other  puipoees,"  (11  Stat  154}  luch  a  bequest  would  now  be 
void.  R. 
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Before  Evans,  J.  at   Union,  Fall   Term,  1844. 

This  was  an  issue,  devisavU  vel  non,  on  appeal  from  the 
Ordinary's  decree,  admitting  to  probate,  as  the  last  will  and 
testament  of  Wm.  B.  Farr,  the  will  to  Judge  O'Neall,  men- 
tioned, in  the  case  of  Farr  vs.  Thomson,  EaPor,  reported 
in  Cheves,  37,  and  again  in  1  Spears,  93.  The  facts  of 
the  case  are  so  fully  detailed  in  those  reports,  and  in  the 
opinion  of  the  Court  of  Appeals,  as  to  render  any  further 
statement  unnecessary. 

The  case  was  argued  by  Preston  ^  Dawkins,  for  the 
motion,  and  Henry  ^  Herndon,  contra. 

Curia,  per  Evans,  J.  The  testator,  by  his  last  will 
and  testament,  duly  executed,  and  bearing  date  16th  day 
of  June  1828,  gave  his  whole  estate  to  J.  B.  O'Neall,  and 
appointed  him  sole  executor.  On  the  nineteenth  of  the 
same  month,  he  wrote  a  letter  to  the  executor,  declaring 
the  uses  and  trusts  of  the  bequest  in  the  following  words. 

"  I  want  Pan  and  Henry  to  be  free  ;  I  want  Fan  to  have 
one  half  of  my  estate,  and  Henry  the  other  half.  When 
Fan  dies,  I  want  Henry  to  have  half  of  Fan's  half,  and 
you  the  other  half  for  your  care  and  trouble  of  them ;  and 
should  Henry  die,  leaving  no  wife  nor  child,  I  want  you 
to  have  the  whole  of  my  estate  forever.  I  want  you  to 
give  Henry  a  good  education,  and  do  the  best  you  can 
with  him,  and  deal  out  his  share  to  him  as  you  think  best, 
or  as  you  think  he  will  improve  it.  I  want  you  to  take 
Fan  home  with  you,  and  build  her  a  comfortable  little 
house  somewhere  on  your  plantation,  and  let  Fender  and 
Cesley  live  with  her  as  long  as  she  lives." 

The  testator  died  in  1837.  Thii^paper  was  propounded 
in  the  court  of  Ordinary  for  Union  District,  as  the  last 
will  and  testament  of  William  B.  Farr,  and  admitted  to 
probate.  The  appellants,  who  are  the  heirs  at  law  of  the 
testator,  and  are  his  brothers  of  the  half-blood,  and  the 
children  of  brothers  of  the  whole  blood,  appealed  from  the 
decisioi\  of  thp  Ordinary,  to  the  Court  of  Common  Pleas. 
The  grounds  of  appeal  are  as  follows. 

1.  That  the  paper  propounded  is  not  the  will  of  William 
11 
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B.  Farr,  but  procured  by  the  undue  influence  of  a  negro 
woman  named  Fan,  the  property  of  testator. 

2.  It  was  procured  by  fraud  on  the  testator,  and  under 
oircumstances  of  fraud  on  the  law  and  the  policy  of  the 
law. 

3.  By  the  threats  and  menaces  of  Fan. 

4.  It  was  revoked  by  a  later  will,  bearing  date  the  I7th 
August,  1836. 

5.  It  was  revoked  by  a  codicil,  dated  20th  February, 
1837,  and  by  another  writing,  dated  December  6th  1834. 

6.  It  was  not  executed  according  to  law. 

7.  It  was  a  duplicate  of  a  will  which  was  burnt  or 
destroyed  by  the  testator. 

On  the  trial  of  the  case  in  the  Circuit  Court,  the  Jury 
found  against  the  will,  and  this  case  comes  up  to  the  Ap- 
peal Court,  on  a  motion  for  a  new  trial. 

There  is  no  doubt,  from  the  evidence,  that  the  testator 
was  of  sound  mind,  and  that  the  will  was  executed  accord- 
ing to  the  requirements  of  the  Act  of  1789,  5  Stat.  106. 
The  paper  executed  6th  December,  was  no  revocation,  be- 
cause that  was  void  for  the  want  of  three  witnesses.  There 
is  nothing  in  the  evidence  which  establishes  any  threats  or 
menaces  of  Fan,  or  any  other  person,  in  procuring  this 
will ;  or  that  it  was  procured  by  any  fraud  on  the  testator. 
The  remaining  grounds  are, 

1.  That  it  was  procured  by  the  undue  influence  of  Fan. 

2.  That  it  is  void,  as  against  the  policy  of  the  law ;  and 

3.  That  it  was  revoked  or  destroyed,  by  the  subsequent 
acts  of  the  testator. 

These  questions  I  shall  now  consider,  with  a  view  to 
determine  if  the  verdict  of  the  jury  can  be  sustained,  by 
either  the  law  or  the  facts  of  the  case. 

In  considering  this  case  in  reference  to  the  undue  influ- 
ence alleged  to  have  been  exercised  in  the  procurement  of 
this  will  by  Fan,  it  must  be  remembered  that  this  will 
bears  date  the  16th  June,  1828.  Up  to  this  time,  the  tes- 
tator enjoyed  good  health,  and  had  an  unbroken  constitu- 
tion. Most  of,  if  not  all,  the  witnesses  speak  of  him  as  a 
man  of  strong  and  vigorous  mind,  very  self-willed,  and  not 
likely  to  be  under  the  influence  or  control  of  any  one.     It 
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was  not  until  1832  that  he  became  palsied ;  and  it  was  not 
until  after  that  time  that  those  scenes  of  drnnkenness  and 
Tiolenoe  occarred,  which  are  so  shocking  to  decency,  and 
all  oar  notions  of  propriety  and  subordination.  Indeed, 
most,  if  not  all  of  them,  were  within  two  years  of  his  death, 
which  occurred  in  1837.  Except  in  a  few  solitary  instan- 
ces, Fan's  conduct  was  as  submissive  to  his  will  as  could 
well  be  expected  from  one  in  her  condition.  In  refusing 
to  let  Nelly  Brock  and  John  Ferrel  have  bacon  in  exchange 
for  a  calf,  and  in  payment  of  an  account,  she  did  set  up 
her  will  in  opposition  to  her  master's ;  and  most  of  the 
witnesses  thought  she  assumed  more  authority  over  the 
household  affairs  and  the  government  of  the  negroes,  than 
was  becoming  her  condition  as  a  slave.  That  she  had 
ceased,  practically,  to  be  a  slave;  that  she  shared  her 
master's  bed,  and  was  the  mother  of  his  acknowledged 
child,  were  circumstances  which  naturally  led  to  that 
assumption  of  authority  in  the  household  affairs  which  was 
so  offensive  to  some  of  the  witnesses.  But  up  to  the 
time  when  this  will  was  executed,  it  does  not  appear  from 
the  evidence,  that,  except  in  a  solitary  instance,  she  ever 
interposed  her  wishes  in  relation  to  the  disposition  of  his 
property.  That  circumstance  is  related  by  McRay  as 
follows.  '^  Farr  said  he  would  give  Henry  ten  thousand 
dollars,  and  send  him  to  a  free  State.  The  rest  of  his 
property  he  would  divide  among  his  relations,  and  would 
secure  Fan  her  freedom.  Fan  objected  to  the  division 
among  the  relations.  Farr  said,  if  you  are  secure  for  your 
lifetime  you  ought  to  be  satisfied  ;  if  Henry  could  not  do 
on  ten  thousand  dollars,  he  would  not  on  a  hundred  thou^ 
sand  dollars."  That  she  derived  from  her  situation  a  cer- 
tain degree  of  influence,  and  that  she  was  indulged  in  her 
widies  in  the  management  of  the  domestic  affairs,  is  very 
dear  from  the  evidence.  But  the  influence  which  in  legal 
acceptation  is  called  undue  influence,  is  of  a  very  different  / 
character.  Perhaps  no  man  has  ever  existed  who  was  so 
entirely  self-willed  as  to  be  wholly  uninfluenced  by  the 
opinions  and  wishes  of  those  with  whom  he  was  connected. 
Not  m^ely  in  the  ordinary  affairs  of  life,  but  in  the  dispo- 
sal of  his  property,  even  the  sternest  man  is  sometimes  in- 
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fluenced  by  the  wishes  and  advice  of  a  friend,  a  wife,  or 
even  an  unworthy  mistress,  who  has  usurped,  both  in  his 
affections  and  at  his  table,  the  place  of  his  lawful  wife.  It 
has  happened,  and  will  happen  again,  that  a  mistress  may 
so  captivate  the  affections  of  her  paramour,  that  he  shall 
give  her  his  whole  estate,  to  the  exclusion  of  his  lawful 
wife  and  children.  Such  an  act  all  would  condemn,  and 
concur  in  denouncing  as  immoral  and  improper  the  influ- 
ence which  produced  it ;  yet,  if  it  be  done  under  the  influ- 
ence of  affection  merely,  however  unworthy  the  object  may 
be,  such  wills  have  been,  and  must  be,  supported,  so  long 
as  the  law  allows  a  sane  man  to  dispose  of  his  property 
according  to  his  own  wishes.  It  has  never  been  supposed 
to  be  essential  to  a  will  or  deed,  that  the  motive  which  led 
to  the  act  should  be  virtuous,  or  that  the  object  of  the  do* 
nor's  bounty  should  be  meritorious,  but  it  is  essential  that 
it  should  be  the  free  and  voluntary  act  of  a  sane  mind.  If, 
in  making  it,  he  has  been  influenced  by  '^modest  persua- 
sion," by  arguments  addressed  to  his  understanding,  or  by 
appeals  to  his  affections  merely,  the  act  is  a  valid  one.  If 
it  be  in  conformity  to  his  wishes,  it  is  emphatically  his  will, 
and  not  the  will  of  another,  and  we  are  bound  to  give  it 
effect,  without  reference  to  the  motive  of  the  testator,  or  the 
unworthiness  of  the  legatee,  until  t^e  Legislature,  upon 
considerations  of  public  policy,  shall  think  proper  further 
to  abridge  the  right  of  the  owner  to  dispose  of  his  pro- 
perty. 

As  to  what  shall  constitute  undue  influence,  I  can  add 
but  little  to  what  is  said  in  the  case  of  Farr  vs.  Thomson^ 
Ex^or.  Cheves,  37.  According  to  the  authorities,  it  must 
be  so  great  as,  in  some  degree,  to  destroy  free  agency ;  an 
influence  exercised  over  the  testator  to  such  an  extent  as 
to  constrain  him,  from  weakness  or  other  cause,  to  do  what 
is  against  his  will,  but  what  he  is  unable  to  reftise.  This 
influence  may  be  obtained  either  by  flattery,  by  excessive 
importunity,  or  by  threats,  or  in  any  other  way  by  which 
one  person  acquires  a  dominion  over  the  will  of  another. 
The  particular  facts  by  which  it  is  established,  must,  of 
course,  arise  out  of  each  particular  case,  and  must  be  left, 
to  some  extent,  to  the  decision  of  the  jury ;  but  there  must 
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be  some  evidence  to  support  a  verdict  which  takes  away 
from  a  testator  that  right  of  disposing  of  his  property  after 
his  death,  which,  with  most  men,  is  among  the  most  cher- 
ished of  the  rights  secured  to  us  by  law. 

Whenever  the  validity  of  a  will  is  disputed,  the  natural 
inquiry  is,  whethei:^it  is  voluntary,  whether  it  be  conforma- 
ble to  his  wishes  and  his  previously  declared  intention, 
and  according  to  the  course  of  his  affections.  When  a 
sane  man,  with  legal  solemnities,  executes  a  will,  the  law 
presumes,  in*  the  absence  of  proof  to  the  contrary,  that  it 
was  done  voluntarily,  and  that  it  contains  truly  his  wishes 
and  intentions  in  relation  to  the  disposition  of  his  property. 
The  burden  of  proof  lies  on  him  who  alleges  the  existence 
of  undue  influence,  and  its  exercise  in  the  procurement  of 
the  will. 

I  have  before  said  Fan  was  greatly  indulged ;  and  that  she 
had  some  influence  over  the  testator,   arising   out  of  her 
position,  can  scarcely  be  doubted.     From  this  arose    her 
familiar  mode  of  addressing  him,  her  presumptions  claim 
to  be  his  wife,  and   her  dominion   over  the  servants    and 
household  affairs ;  but  beyond  these,  the  evidence  furnishes 
no  proof  of  influence  possessed  or  exercised,  or  attempted 
to  be  exercised,  unless  we  can   so  regard  the  fact  before 
stated  from  the  evidence  of  McRay.     At  a  period  subse- 
quent to  the  making  of  this  will,  and  after  his  mind  and 
energy   of  character  were   much  impaired   by  drunken- 
ness and  disease,  the  evidence   assumes  a  somewhat  diffe- 
rent character.     Those   scenes  which   are  so  shocking  to 
decency  and  our  ideas  of  the  subordination   of  slavery, 
which  are  related  by  Ellen  Brock,  occurred  in    the   last 
year  of  his  life,  and  durmg  fits  of  mutual    intoxication ; 
and  it  was  not  long  before  his  death,  and  under  like  cir- 
cumstances, that  Mr.  Kelly  came  to  the   conclusion   that 
Fan  could  have  sold,  or  prevented  the  sale  of,  any  of  Farr's 
negroes.     All  these  facts  were  permitted  to  go  to  the  jury ; 
and  although  this  gave  a  semblance  of  support  to  the  ver- 
dict of  the  jury  which  set  aside  the  subsequent  will  of 
1837,  of  which  Dr.  Thomson  was  Executor,  they  can  have 
very  little  bearing  on  this  case.     When  this  will  was  exe- 
cuted, nine  years  before  the  testator's  death,  he  was  a  man 
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in  the  vigor  of  health  and  manhood,  and,  as  all  the  witness- 
es say,  of  strong  intellect  and  stubborn  will.  When  the 
Thomson  will  was  executed,  he  was  enfeebled,  both  in  body 
and  mind,  to  some  extent  at  least,  by  a  stroke  of  the  palsy, 
and  several  years  of  drunkenness  and  debauchery.  The 
woman,  Fan,  who  had  formerly  been  respectful  and  sub- 
missive to  his  will,  had  become,  with  him,  a  drunkard,  and 
during  the  phrenzy  of  drunkenness,  had  even  attempted 
violence  on  his  person.  But  to  infer  undue  influence  from 
these  facts,  in  procuring  a  will  executed  eight  or  nine  years 
before,  would  be  a  farfetched  conclusion,  and  at  variance 
with  the  truth  of  the  case.  They  were  well  calculated  to 
excite  in  the  jury  disgust  and  abhorrence  and  to  lead 
them  off  from  the  true  points  of  the  case  to  the  considera- 
tion of  Fan's  unworthiness,  who  was  liberally  provided  for 
by  the  trusts  of  the  will.  As  far  back  as  1822,  the  evi- 
dence establishes  very  clearly  the  intention  of  the  testator, 
to  dispose  of  his  property  mainly  for  the  benefit  of  Henry, 
who  was  then  his  acknowledged  child.  Mr.  Kelly  said  it 
seemed  to  be  his  ^'settled  purpose."  In  1817,  he  expressed 
his  intention  to  give  his  estate  to  his  nephew,  W.  B.  R. 
Farr ;  and  occasionally,  afterwards,  an  intention  to  provide 
for  some  of  his  relations,  and  especially  for  the  children  of 
his  brothers  of  the  whole  blood ;  yet,  he  has  frequently 
said  that  none  of  them  should  have  any  of  his  property. 
Every  deliberate  act  which  he  performed,  from  1822  to  his 
death,  except  the  gift  to  his  nephew,  W.  B.  F.  Duff,  in 
1836,  was  declaratory  of  a  settled  intention  to  exclude  his 
heirs  at  law,  and  to  make  an  ample  provision  for  his  illegi- 
timate child.  Such  was  the  provision  of  the  will  which 
he  told  Stokes  he  had  made  in  1821  or  1822,  and  of  the 
will  of  which  Hill  and  McKibben  were  executors,  which, 
according  to  Dr.  Thomson's  evidence,  was  as  fisur  back  as 
1823.  The  same  may  be  said  of  the  will  now  in  contro- 
versy, and  of  the  subsequent  will  of  1837.  Even  in 
those  conversations  in  which  he  spoke  of  providing  for  his 
relations,  after  1819,  Henry  seems  to  have  been  the  chief 
object  of  his  bounty,  and  his  relations  only  secondary,  ex- 
cept what  is  related  by  Ellen  Brock,  as  having  been  said 
by  Farr  in  the  last  year  of  his  life.     There  seems  lo  be 
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DO  doabt  that,  for  many  years  before  the  testator's  death, 
the  boy  Henry  was  the  object  of  his  affection  and  extreme 
solicitude.  He  so  said  on  many  occa.sions,  and,  according 
to  the  opinion  of  some  of  the  witnesses,  the  boy  was  one 
that  a  fisUher  might  have  loved ;  he  was  his  child,  but  be 
was  a  slave,  and  the  law  did  not  allow  him  to  be  set  free ; 
he  was  anxious  to  educate  him  and  give  him  the  status  of  a 
white  man,  but  his  respectable  neighbors  would  not  allow 
him  to  be  sent  to  school  with  their  children.  He  sent  him 
to  a  distant  school,  from  which  he  was  ejected,  so  soon  as 
his  caste  was  discovered,  although  his  complexion  was  such 
that  it  required  very  close  inspection  to  decide  that  he  was 
not  white ;  and  finally,  he  was  exiled  to  a  free  State,  to 
exempt  him  from  liability  to  seizure  as  a  slave,  should  his 
&ther  die  without  accomplishing  his  emancipation.  Un- 
der these  circumstances,  is  it  strange  that  the  emancipation 
of  his  child,  and  a  provision  for  him  out  of  his  estate, 
should  have  become  subjects  of  much  solicitude,  and  that 
he  should  have  given  to  his  executor,  as  he  did  in  all  his 
wills,  a  considerable  portion  of  his  estate  as  a  purchase  of 
his  fidelity,  in  the  emancipation  of  his  child  from  slavery, 
and  giving  him  that  position  in  society  which  is  the  conse- 
quence of  freedom  and  wealth?  So  far,  therefore,  as  the 
&cts  of  the  case  are  concerned,  we  can  see  nothing  which 
resembles  undue  influence  exercised  by  Fan  in  the  procure- 
ment of  this  will.*  It  is  of  vast  importance  to  society  that 
the  rules  of  property  should  be  fixed  and  certain,  as  far  as 
practicable.  Farr  bad  an  equal  right  with  every  other  man 
to  make  a  will ;  and  this  court  will  not  permit  this  right  to 
be  taken  from  him  by  the  verdict  of  a  jury,  without  some 
evidence  to  support  it. 

Independent,  however,  of  the  facts  of  this  case,  it  is  sup- 
posed the  verdict  must  be  sustained  on  certain  legal  prin- 
ciples hereinbefore  stated.  The  first  of  these  which  I 
shall  consider  is,  whether  the  trusts  of  this  will  violate 
any  principle  of  public  policy.  What  is  or  ^is  not  public 
policy,  is  matter  of  opinion,  about  which  men  difier  as 
essentially  on  this  subject  as  on  any  other.  Until,  there- 
fore, the  opinion  of  the  community  is  embodied  in  the 
Attfe  of  law,  we  cannot   regard  it  judicially.     In  1828, 
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there  was  no  law  in  existence  prohibiting  such  a  disposi* 
tion  of  a  man's  estate  as  is  made  by  this  will,  and  the 
trusts  declared  by  the  letter  of  the  testator  to  the  executor, 
written  a  few  days  afterwards.  If  it  was  a  valid  will  at 
Farr's  death,  rights  have  accrued  under  it  which  cannot  be 
taken  away  by  subsequent  legislation. 

The  7th  ground  of  the  suggestion  alleges,  that  this  is  a 
duplicate  of  a  will  which  was  burnt  or  destroyed  by  the 
testator.  There  is  no  doubt,  if  a  will  be  executed  in  du- 
plicate, and  one  copy  be  destroyed  by  the  testator,  with  the 
intention  to  revoke,  it  is  an  entire  revocation  of  the  other. 
But  to  give  this  principle  any  application,  there  should  be 
some  evidence  that  the  will  was  executed  in  duplicate. 
The  witnesses  to  the  will  say,  there  was  but  one  copy  exe- 
cuted ;  and  if  he  afterwards  had  executed  another,  it  would 
not  be  a  duplicate,  but  a  new  will.  No  doubt  the  will  Dr. 
Thomson  copied  from,  when  he  wrote  the  will  of  17th 
August,  1836,  was  an  exact  transcript  of  this,  and  that  the 
testator  had  written  his  name  in  the  margin,  as  he  had 
done  in  the  will  now  under  consideration ;  but  Dr.  Thom« 
son  did  not  know  whether  it  was  signed  or  attested  by 
witnesses.  Unless  we  take  the  assertion  of  the  fact  for 
proof,  there  is  nothing  to  authorize  the  conclusion  that 
there  ever  was  a  duplicate  of  this  will.  What  Dr.  Thom- 
son copied  from,  was  either  the  will  itself,  or  a  copy.  No 
other  conclusion  is  authorized  by  the  facts. 

The  4th  ground  in  the  suggestion  is,  that  this  will  was 
revoked  by  the  subsequent  will,  dated  the  17th  August, 
1836,  of  which  Dr.  Thomson  was  appointed  Executor. 
By  the  Act  of  1789,  no  will,  or  clause  of  any  will,  is  revo- 
cable but  by  a  subsequent  will  or  codicil  or  other  writing, 
executed  according  to  the  provisions  of  that  Act,  or  by 
concealing  or  destroying  it.  To  say  that  a  will,  not  signed 
by  the  testator  or  attested  by  three  witnesses,  could  revoke 
a  former  will,  would  be  to  repeal  the  third  section  of  that 
Act.  Or,  that  a  will  executed  when  the  testator  was  non 
compos  mentis,  or  under  duress  from  threats  or  undue  in- 
fluence, would  be  to  revoke  a  good  will,  by  an  instrument 
wholly  invalid  and  void,  and  to  make  a  man  die  intestate, 
when  it  is  cle&r  he  intended  to  die  testate.     Mental  capaci- 
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ty,  and  the  free  exercise  of  it,  are  as  essential  to  the  rt- 
YocatioQ  as  to  the  creation  of  the  will.  For  the  want  of 
some  of  those  requisites,  the  will  of  the  17th  August, 
1836,  has  been  set  aside,  and  judicially  decided  to  be 
no  will ;  and  the  principle  is  universally  true,  that  an 
ineffectual  attempt  to  malce  a  new  will,  does  not  revoke 
a  prior  valid  will. 

The  only  remaining  ground  relates  to  the  codicil  or 
other  writing  of  the  20th  Pibruary,  1837.  By  this  pa- 
per, after  revoking  a  gift  before  made  to  his  nephew,  W. 
F.  Duff,  the  testator  «ays,  "also  any  other  instrument  of 
writing  that  I  may  heretofore  have  given,  implying,  sig- 
nifying, or  purporting  any  claim,  right  or  lien  on  my 
estate,  or  any  part  thereof,  even  to  one  cent,  I  do  now 
declare  null  and  void  and  of  no  effect,  except  the  with- 
in or  annexed  will,  which  is  my  true  and  lawful  will, 
and  no  other."  At  the  time  of  the  execution  of  this  pa- 
per, it  was  not  attached  to  any  will.  A  short  time  after 
its  execution,  it  was  attached  to  the  will  of  1836,  by  Dr. 
Thomson,  under  the  direction  of  the  testator,  by  wafers. 
Thus  attached,  they  were  found  in  the  testator's  possession 
at  his  death,  and  propounded  to  the  court  of  Ordinary  as 
the  will  of  W.  B.  Farr.  The  Ordinary  says — "the  wit- 
nesses to  both  were  examined.  There  was  no  separate 
examination  about  the  codicil ;  they  were  regaided  as  one 
paper."  The  Ordinary  decided,  that  both  these  papers  to- 
gether, constituted  the  last  will  and  testament  of  W.  B. 
Farr.  It  is  clear,  from  this  evidence,  that  the  issue  made 
up  on  the  appeal  from  the  Ordinary,  involved  the  validity 
of  the  codicil,  as  well  as  the  will,  and  that  the  verdict,  in 
the  case  of  Farr  vs.  Thomson^  Ea^or.  applies  as  much 
to  the  one  as  the  other.  This  is  manifest  from  the  consi- 
deration, that  although  the  will,  when  executed,  might  be 
bad,  or  the  testator  might  be  nan  compos  mentis,  or  under 
duress  or  undue  influence  at  its  execution,  yet,  if  he  was 
sane  and  free  from  duress  or  undue  influence  when  he 
executed  the  codicil,  that  would  be  a  republication  and 
confirmation  of  the  will,^  and  would  free  it  from  the  objec- 
tion to  which  it  was  liable  at  its  execution.  As  both  papers 
were  propounded  together,  and   as   the  will  could  not  be 
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void,  unless  the  codicil  which  confirmed  it  was  void  also, 
it  follows,  of  necessity,  that  the  verdict  of  the  jury,  in 
Parr  vs.  Thomson^  applies  to  both,  and  that  both  fiave 
been  decided  to  be  void;  and,  of  course,  according  to  the 
principles  before  stated,  this  codicil  is  no  revocation  of  the 
prior  will  of  1828.  In  the  argument,  it  was  insisted  that 
this  paper  of  the  20th  of  February,  1837,  was  not  a  codi- 
cil, but  the  other  writing  spoken  of  in  the  Act  of  1789. 
To  the  decision  of  this  c&e,  it  is  wholly  immaterial  by 
what  name  it  is  called.  If  it  be  an  ineffectual  attempt  at 
revocation,  it  is  liable  to  the  same  objections  as  like  at- 
tempts made  by  wills  and  codicils.  All  are  put  on  the 
same  footing  by  the  Act  of  1789.  I  come,  therefore,  to 
the  conclusion,  that  the  verdict  of  the  jury,  setting  aside 
•the  will  of  W.  B.  Farr,  cannot  be  sustained  on  any  of  the 
legal  grounds  before  stated  ;  and  as  it  is  not  only  against  the 
weight  01  the  evidence,  but  wholly  without  evidence  to 
support  it,  a  new  trial  must  be  granted — and  that  is  the 
unanimous  opinion  of  the  court. 

Richardson,  Butler,  Wardlaw  and  Frost,  JJ.  con- 
curred. 


The  State  vs,  L.  ^    W.  Cassetj/. 

A  single  act  of  retailing,  is  a  yiolation  of  the  law  prohibiting  the 
selling  of  spirituous  liquors  without  a  license. 

A  conviction  for  retailing  to  one  person,  is  no  bar  to  an  indictment 
for  retailing  to  another,  anterior  to  the  finding  of  the  bill  on  which 
the  conviction  was  had.  McBrid^s  case,  4  McC.  332,  on  this  point, 
overruled. 

Two  bills,  for  retailing,  were  found  against  the  defendants  at  the 
same  time.  The  first  charged  a  retailing  to  A.  B.  and  to  divers 
other  persons ;  the  second,  a  retailing  to  C  D.  and  to  divers  other 
persons.    A  conviction  was  had  on  the  first  indictment,  and  it  was 
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pleaded  in  bar  of  the  second.  Held  that  the  words  <^d  to  divers 
other  persons"  in  both  indictments,  must  be  rejected  as  surplusage, 
and  the  plea  in  bar  was  overruled. 

Every  fkct  or  circumstance  laid  in  an  indictment,  which  is  not 
a  necessary  ingredient  in  the  offence,  may  be  rejected  as  surplus- 
age. 

Before  O'Neall,  J.  at  Chesterfield,  Fall  Term,  1844. 

This  was  an  indictment  for  retailing  spiritous  liquors 
without  license.  The  defendants  had  been  convicted  on 
another  indictment,  which  was  found  at  the  same  time,  and 
by  the  same  grand  jury  which  found  the. one  in  this  case. 
Both  offences  were  committed  before  the  term  at  which  the 
indictments  were  found.  The  indictment  in  the  case  ii! 
which  the  defendants  were  convicted,  charged  a  retailing 
to  A.  B  and  to  divers  other  persons.  The  indictment  in 
this  case  charged  a  retailing  to  C  D  and  divers  other  per- 
sons. 

The  conviction  was  pleaded  in  bar,  and  the  court,  on  the 
authority  of  McBride^s  case,  4  McC.  332,  sustained  the 
plea,  but  intimated  that  that  case  was  erroneous,  and  ought 
to  be  overruled.     The  State  appealed. 

Mclver,  Solicitor,  for  the  motion. 
Clinton  ^  Hanna,  contra. 

Curia,  per  O'Neall,  J.  In  this  case  it  is  necessary 
to  decide,  first,  in  what  consists  the  offence  of  retailing. 
To  do  so  understandingly,  it  is  necessary  to  go  back  to  the 
Act  of  1783,  4  Stat,  at  Large,  576.  It  makes  it  penal,  if 
any  one,  without  a  license,  shall  retail  any  wine,  brandy, 
rum,  gin,  beer,  cider,  punch,  or  any  spirituous  liquors,  or 
strong  drink,  in  any  quantity  less  than  three  gallons.  All 
the  subsequent  Acts  speak  of  retailing  in  reference  to  this 
early  enactment.  The  word  "retail,"  means  to  sell  in 
small  quantities. 

Is  the  offence  of  retailing  complete  by  a  single  act  ? 

There  are,  no  doubt,  many  cases  where  such  a  thing 
was  accidental,  or  not  done  for  profit,  when  a  jury,  as  in 
Perguswia  case,  might  be  justified   in  acquitting  the  de» 
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fendant.  So,  too,  as  in  Williams^s  case,  3  Hill,  91, 
where  the  act  of  the  clerk  is  charged  to  hi?  principal,  it 
must,  in  some  way,  be  shewn  that  the  act  of  the  former 
bad  the  sanction,  express  or  implied,  of  the  latter.  The 
course  of  trade,  and  sale  by  the  small,  in  other  instances, 
may  be  necessary  to  bring  the  act  of  the  clerk  home  to  the 
owner.  In  general,  I  have  no  doubt  that  a  single  act  of 
retailing  is  a  violation  of  the  Ifliw.  For  the  delivery  of 
any  of  the  prohibited  liquors  in  a  ^^quantity*^  less  than 
three  gallons,  for  profit,  makes  the  olSence  of  retailing  pro- 
hibited by  the  Act.  This  is  fully  established  by  Mooty^s 
case,  3  Hill,  187,  in  which  my  brother  Evans  has  so  ela- 
borately discussed,  and  so  clearly  proved  the  point,  that 
it  cannot  be  necessary  to  re-argue  it.  It  is  true  that 
HfcBrid^s  case,  4  McC.  332,  seems  to  have  a  different 
bearing;  in  that  case,  it  is  worthy  of  remark  that  Judge 
CoLcocK,  who  had  been  a  very  experienced  Solicitor,  dis- 
sented from  the  judgment,  and  that  Judge  Johnson,  who 
delivered  the  opinion,  said  that  "a  single  act  of  retailing 
may  furnish  a  presumption  of  the  consummation  of  the 
offence."  It,  however,  on  that  occasion,  was  supposed  by 
this  experienced  and  excellent  Judge,  that  the  proof  of  the 
offence  would  be  rendered  more  conclusive  if  it  consist- 
ed of  a  continuation  and  succession  of  acts.  And  hence, 
he  held  that  a  conviction  barred  all  other  indictments  for 
retailing  anterior  to  the  time  at  which  the  bill  was  found 
by  the  grand  jury.  In  this  respect,  we  think  that  decision 
is  erroneous,  and  must  be  overruled.  For  if  the  offence 
consists  in  a  single  act,  as  is  shewn  by  Mootffs  case,  it 
cannot  be  that  it  bars  a  prosecution  for  any  other  act. 

It  is  now  necessary  to  consider  whether  the  indictment  on 
which  the  conviction  took  place  charges  one  act  of  retail- 
ing, or  whether  it  is  a  general  charge,  covering  all  acts  of 
retailing  prior  to  the  finding  of  the  bill.  Archbold,  in  his 
Criminal  Pleading,  41,  states  the  rule  to  be,  that  every 
offence  consists  ot  certain  acts  done  or  committed,  under 
certain  circumstances,  and  in  an  indictment  for  the  offence, 
it  is  not  sufficient  to  charge  the  defendant  generally.  As 
illustrations,  he  says  that  where  in  an  indictment  for  ex- 
tortion, it  is  charged  that  the  defendant  "took  extorsively 
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for  every  horse  so  much,  and  for  every  twenty  sheep,  it 
was  holden  to  be  bad."  So  to  charge  that  the  defendant  was 
a  calumniator  and  a  common  turbulent  breaker  of  the 
peace;  or  that  a  constable  was  guilty  of  negligence,  with- 
out specifying  the  instances,  would  be  bad.  Under  these 
authorities,  there  can  be  no  doubt,  that  if  the  Solicitor  had 
merely  charged  a  retailing  "to  divers  persons"  without 
specification,  the  indictment  could  not  have  been  sustained. 
The  only  offences  properly  laid  and  described  in  both  in* 
dictments,  are  the  respective  acts  of  retailing  to  A  B  and 
C  D.  Do  the  words  "and  to  divers  other  persons,"  al- 
though improperly  used,  and  charging  sufficiently  no 
offence,  enlarge  the  accusation,  or  may  they  be  rejected  as 
surplusage  ?  "Every  fact  and  circumstance  laid  in  an  in- 
dictment, which  is  not  a  necessary  ingredient  in  the  offence, 
may  be  rejected  as  surplusage."  Arch.  C.  P.  42.  The 
retailing  "to  divers  other  persons,"  it  has  been  shewn,  is  no 
part  of  the  offence  of  a  'retailing  to  A  B  or  C  D.  Hence, 
they  are  mere  surplusage,  and  the  indictments  are  to  be 
regarde^l  as  standing  upon  the  respective  charges  of  a  re- 
tailing to  A  B  and  C  D.  In  that  point  of  view,  the  con- 
viaion  in  ope  was  no  bar  to  the  other. 
The  motion  to  reverse  the  decision  below  is  granted. 

RicHABDsoN,  Evans,  Wardlaw  and  Frost,  JJ.  con- 
curred. 
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Moore  ^  Davis  4*   others  vs.  Elijah  Byne^  Enoch  Byne 

(J*  Harmon  Hust. 

In  serving  attachments,  either  foreign  or  domestic,  the  sheriff  has 
no  authority  to  take  goods  out  of  the  possession  of  one  who  claims 
property  in  them. 

Where  a  sheriff,  acting  under  the  process  of  the  court,  mistakes 
his  duty,  and  seizes  property  when  the  process  does  not  authorize  a 
seizure,  the  court  has  authority  to  undo  the  injury,  hy  ordering  the 
sheriff  to  restore  the  possession  of  the  property  to  the  party  illegally 
divested. 

Before   Butler,   J.  at  Chambers^   Columbia^  Dec.  1844. 

In  these  cases,  which  were  by  foreign  attatchment,  ex- 
cept the  one  against  Hust,  which  was  by  domestic  attach-* 
meat,  the  sheriff  of  Edgefield  district  had  seized  a  number 
of  slaves  found  in  the  possession  of  one  William  H.  Byne, 
and  this  was  a  motion  to  compel  the  sheriff  to  restore  the 
possession  of  the  slaves  to  the  said  William  H.  Byne. 

The  judgment  of  his  Honor  states  the  facts  of  the  case, 
and  was  as  follows. 

"  These  attachments  were  issued  in  Edgefield  district, 
and  levied  on  one  hundred  and  eight  negroes,  now  in  the 
possession  of  the  sheriff  of  that  district,  and  were  levied  on 
while  in  the  possession  of  Wm.  H.  Byne,  who  now  claims 
to  have  been  the  garnishee  in  possession  ;  and  who  by  his 
affidavit  contends  he  is  the  owner  of  the  negroes  by  pur- 
chase from  the  defendants.  The  transfers  were  by  bills  of 
sale,  executed  in  Burke  County,  Geo.  bearing  date  the  I8th 
and  19th  November,  and  the  attachments  were  levied  on 
the  property  the  21st  of  the  same  month.  The  sheriff  re- 
turns that  he  levied  on  the  negroes  by  virtue  of  the  attach- 
ments ;  and  in  an  affidavit  made  out  to  meet  this  motion, 
the  sheriff  says,  that  finding  the  property,  in  transitu^  in 
the  possession  of  Wm.  H.  Byne,  he  offered  him  a  copy  of 
the  attachment  as  garnishee,  which  he  refused,  and  there* 
upon  the  negroes  were  seized. 

"The  motion  now  made  on  the  part  of  Wm.  H.  Byne,  is 
to  have  the  property  restored  to  him,  with  leave  to  make 
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such  retarns  as  be  may  think  proper.  If  the  title  of  the 
party  making  this  motion  were  undisputfd,  or  was  such  as 
the  court  could  recognize  without  contest,  then  I  would 
have  no  hesitation  in  granting  the  motion.  For  I  take  it 
to  be  very  clear,  that  our  attachment  Acts  contain  no  pro- 
vision for  seizing  any  property  in  the  hands  of  one  claiming 
to  be  in  actual  possession,  under  any  title,  either  as  credi- 
tor or  owner.  In  such  case  the  sheriff  should  leave  a 
copy  with  the  party  who  claims  to  occupy  the  position  of 
garnishee.  What  is,  or  is  not,  a  possession,  is  sometimes  a 
nice  question,  depending  on  the  actual  appearance  of  things 
at  the  time  the  sheriff  is  called  on  to  perform  his  duty. 

"The  sheriff,  in  the  case  under  consideration,  has  taken 
possession  on  the  assumption,  I  must  suppose,  that  no  one 
had  such  possession  as  could  be  respected,  at  the  time 
he  levied  his  process.  If  I  were  now  to  decide  that  the 
sheriff  improperly  performed  his  duty,  I  should  virtually 
decide  he  was  a  trespasser.  I  will  rather  presume  that 
the  sheriff  has  acquired  a  lawful  possession  ;  and  as  such, 
I  shall  not  disturb  it,  which  in  effect  is  to  refuse  the  garni- 
shee's motion." 

Prom  the  judgment  of  his  Honor,  William  H.  Byne  ap- 
pealed, and  now  renewed  his  motion,  on  the  following 
grounds,  to  wit. 

1.  That  the  said  William  H.  Byne,  being  in  possession 
of  the  said  slaves,  and  claiming  them  as  his  own  property, 
the  seizure  of  them  by  the  sheriff,  and  divesting  the  posses- 
sion of  the  said  William  H.  Byne,  under  the  said  writs  of 
attachment,  was  illegal,  and  contrary  to  the  provisions  of 
the  attachment  Acts. 

2.  That  the  seizure  by  the  sheriff,  having  been  made  by 
him  colore  officii^  and  under  the  authority  of  the  writ,  but 
exceeding  the  authority  conferred  by  it,  it  is  the  duty  of 
the  court  to  correct  the  error  by  ordering  a  re-delivery  of 
the  property,  and  thus  place  the  parties  in  statu  qvo. 

3.  That  the  question  is  one  of  right,  and  not  of  discre- 
tion, and  to  refuse  to  order  a  re-delivery  is  to  sanction  the 
illegal  seizure  by  the  sheriff;  and  thus  to  supply  by  judi- 
cial enactment,  a  supposed  omission,  by  the  Legisture,  in 
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the  remedies  which,  it  is  supposed,  ought  to  have  been 
provided  by  the  attachment  Acts. 

4.  That  the  slaves  having  been  in  transitu  just  before 
the  seizure,  as  alleged  by  the  sheriff,  or  any  other  facts  or 
circumstances,  real  or  imaginary,  which  are  supposed  to 
make  a  case  for  which  the  attachment  Acts  ought  to  have 
provided  a  remedy,  cannot  affect  the  question  to  be  decided 
in  this  case ;  inasmuch  as  they  cannot,  consistently  with 
the  constitution,  authorize  the  courts  to  enlarge  the  pro- 
visions of  the  attachment  Acts  by  judicial  legislation. 

5.  That  the  refusal  by  his  Honor  to  grant  the  order 
prayed  for,  is  to  adopt  the  illegal  act  of  the  sheriff,  and  to 
make  the  court  a  party  to  the  violation  of  the  law ;  and 
the  said  refusal  is  therefore  contrary  to  law,  and  the  pro- 
visions of  the  constitution. 

Wigfall  and  Bailey^  for  the  motion. 
Bausketty  contra. 

Curioj  per  O'Neall,  J.  The  provision  of  the  Act  of 
1744,  3  Stat,  at  Large,  617,  section  1 ,  authorizes  the  is- 
suing of  a  writ  of  attachment,  against  "any  person  or  per- 
sons residing  or  being  without  the  limits  of  this  State,'' 
whereby  the  provost  marshall  then^  (the  sheriff  noir,)  is 
directed  to  "attach  the  monies^  goods,  chattels,  debts  and 
books  of  account  belonging  to  the  absent  debtor,  in  the 
hands  of  any  person  or  persons  whatsoever ;"  and  when  he 
shall  execute  the  writ  to  summon  the  person  in  whose 
possession  the  same  may  be ;  but  if  no  person  is  present  at 
the  time  of  attaching  such  goods  &c.  then  a  copy  of  the 
writ,  with  an  account  of  the  things  attached,  is  to  be  fixed 
upon  the  prison  door,  and  notice  given. 

The  Act  of  '39,  sec.  18,  page  29,  is  only  a  re-enactment 
of  the  provision  of  the  Act  of  1744,  as  to  the  sheriff's  duty 
in  executing  the  writ  of  attachment,  and  need  not  there- 
fore be  further  noticed. 

The  plain  words  of  the  Act  of  1744,  shew  that  there  is 
a  material  difference  in  the  mode  of  executing  the  writ 
when  there  is  a  possession  in  a  third  person,  and  when  no 
one  is  in  possession.  What  is  meant  by  the  terms,  ^'at- 
tach," "in  the  hands  of?"     Do  they  mean  to  seize  and  take 
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into  possession  ?  or  do  they  mean  to  seize,  so  as  to  make 
liable  in  law  for  the  plaintiff's  debt  7  The  latter,  I  have  no 
doobt,  is  the  true  meaning.  The  Act  sufficiently  indicates 
this ;  it  declares  that  the  attaching  of  a  part  in  the  name  of 
the  whole  shall  make  the  whole  liable  in  law  for  the  debt 
of  the  plaintiff;  this  is  a  constructive  seizure,  and  shews 
that  the  service  of  the  attachment  was  the  creation  of  a 
lien  merely. 

The  Act  also  directs  that  the  person  in  possession  shall 
be  summoned  to  shew  cause  why  the  monies,  goods,  chat- 
tels, debts  and  books  of  account  shall  not  be  adjudged  to 
belong  to  the  absent  debtor.     Why  was  tbis  provision,  if  the 
sheriff  was  to  take  possession  1     So  too  the  provision,  that 
if  the  garnishee  fail  to  make  a  return,   he  shall  be  lia- 
ble for  the  debt,  and  judgment  shall  be  given   against  him 
for  it,  clearly  indicates  that  he  was  to  be  left  in  possession. 
The  Act  contemplates,  it  is  true,  a  case  where  the  sheriff 
may  make  an.  actual  seizure,  and  yet  summon  a  person 
claiming  the  same ;  in  that  case,  and  where  the  porson  in 
possession  shall  deny  that  the  goods,  Ac.  are  the  property 
of  the  absent  debtor,  the  Act  authorizes  an   issue  to  be 
made  up^  (if  the  creditor  shall  desire  it,)  to  decide  to  whom 
they  may  belong.     But  there  is  nothing  here  which  au- 
thorizes the  conclusion  that  the  garnishee  in  possession, 
claiming  either  property  or  lien,  was  to  be  divested  by  the 
sheriff.     It   alludes  to  a  case  where  the  sheriff  finds  the 
goods  beyond   the  control   of  the  person  summoned,  or 
where  the  person  in  possession  admits  the  right  of  the  ab- 
sent debtor,  and  it  is  hence  his  duty  to  make  an  actual 
seizure.     Another  provision  clearly  shows  that  the  posses- 
sion   of  the   garnishee  was    not  to  disturbed.     It  is  the 
6th  sec. — it  provides  for  the  case  of  a  creditor  having  a 
legal  and  bona  fide  possession.     In  that  case  he  is  to  be 
first  paid,  by  filing  his  declaration  and  establishing  his  debt 
If  his  possession  could  be  divested  by  the  sheriff,  he  would 
have  no  such  rights.     In  the  case  of  Orocker  and  Hitthr 
bum  vs.   Radcliffcy  3d.  Bree.  23,  it  was  held,  that  service 
on  the  garnishee  created  a  lien  on  the  goods ;  and  that  an 
attachment  in  the  hands  of  the  garnishee  was  only  to  make 
the  whole  liable  in  his  hands  to  answer  the  plaintiff's  judg- 
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ment.  The  Bank  vs.  Levy,  1st  McMnll.  431,  was  a  case 
in  which  the  court  held  that  the  possession  of  a  broker 
conld  not  be  disturbed  by  attachment,  until  his  debt  was 
paid.  These  cases  shew  that  the  person  in  possession  and 
claiming  property  or  lien,  cannot  be  divested  of  it.  iiutit 
is  necessary,  in  construing  our  Act,  to  go  back  to  the  cus- 
tom of  London,  on  which  our  Act  is  predicated,  and  I  think 
it  is  plain  upon  that,  that  the  garnishee's  possession  cannot 
be  disturbed.  Com.  Dig:,  title  Attachment  C.  uses  the  words 
of  our  Act.  "  A  roan  may  attach  money  or  goods  in  the 
hands  of  the  garnishee."  "And  jewels."  "So  chests  and 
boxes  locked,  and  upon  a  day  after  four  several  defaults 
the  court  will  give  judgment,  that  they  be  opened."  This 
authority  plainly  contemplates  attaching  in  the  possession 
of  a  third  person,  the  various  things  mentioned.  But  if 
there  be  a  doubt  on  the  words  of  Comyn,  it  will  be  re- 
moved by  turning  to  Oldham  vs,  Rigktson,  12  Mod.  326, 
in  which  this  is  stated  by  Holt  to  be  the  rule,  "upon  at- 
tachment of  goods,  then  the  custom  is  to  leave  them  in  the 
parties  hands  till  the  matter  be  determined."  The  case 
of  Loveridge  vs.  Whitrow,  12  Mod.  213,  is  of  easy  under- 
standing after  this  statement  of  the  rule.  For  it  explains 
why  the  garnishee  there  was  left  in  possession,  and  after  the 
dissolution  of  the  attachment  he  was  regarded  as  a  party 
not* in  court,  and  hence  the  court  would  not  make  an  or- 
der that  he  should  deliver  the  property  to  the  defendant  in 
attachment.  The  Pennsylvania  Act,  Sergt.  on  Ait't.  11, 
provides  for  the  case  of  the  garnishee  in  possession,  and  au- 
thorizes the  sheriff  to  divest  him  of  possession  unless  he  will 
give  security.  This  accounts  for  Bradshear  vs.  West  and 
others^  7  Peters,  608,  which  would  be  otherwise  in  conflict 
with  the  cases  under  the  custom  of  London.  In  this  State 
the  question  has  been  considered  settled  since  1799,  when 
Schelper  vs.  Garriscan  and  Carpioin,  2d.  Bay,  224,  was 
decided.  In  that  case  it  was  held  that  the  sheriff  had  no 
right  to  take  a  ship  and  cargo  out  of  the  possession  of  the 
consignee.  The  same  thing,  under  more  questionable  cir- 
cumstances, was  recognized  in  Bethums  ff  Co.  vs.  Gibson 
and  Broadfoot,  2d.  Brev.  691.  In  that  case  that  great 
lawyer  Judge  Chcves  was  concerned,  and  argued  against 
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tbe  creditors  in  possession,  yet  he  did  not  question  the 
propriety  of  their  retaining  the  possession.  Their  prior 
right  and  the  sufficiency  of  their  possession,  were  the  only 
questions  which  he  argued  and  contested.  In  the  State 
vs.  Berry,  Dudley,  216,  219,  our  lamented  brother  Earle 
stated  and  enforced  with  great  clearness  the  rule,  that  the 
garnishee  in  possession  was  not  against  his  will  to  be  di- 
vested of  it.  After  this  review,  I  am  perfectly  satisfied 
that  the  sheriff  acted  illegally  in  seizing  the  property  and 
taking  it  out  of  possession  of  the  garnishee  who  claimed  it 
to  be  his  property.  If  he  had  admitted  it  to  be  the  proper- 
ty of  the  absent  debtors,  and  his  possession  was  as  agent, 
then  I  hare  no  doubt  he  might  very  properly  have  seized 
it  This  disposes  of  the  sheriff's  right  to  seize  the  goods 
and  chattels  alleged  to  belong  to  Enoch  Byne  or  Elijah 
Byne.  The  slaves  alleged  to  be  the  property  of  Harmon 
Hust,  were  seized  under  domestic  attachments ;  to  them, 
Wm.  H.  Byne  also  set  up  claim  as  a  purchaser,  and  he 
had  the  exclusive  possession.  I  think  the  attachment  Act 
of  '85,  7  Stat.  213-4,  sect.  4  and  6,  when  construed  together 
means  to  pursue  the  very  same  course  as  to  attaching  goods 
as  that  pursued  under  the  Act  of  '44.  The  4th  sect,  directs 
the  sheriff  '^to  serve  and  levy"  the  attachment,  "upon  the 
slaves,  goods  and  chattels,  of  the  party  absconding,  whereso- 
ever the  same  shall  be  found,  or  in  the  hands  of  any  per- 
son or  persons,"  and  to  "summon  such  person  or  persons 
to  answer  on  oath  what  effects  of  the  party,  he  or  she  hath 
or  had."  The  6th  sect,  directs  that  the  sheriff  or  his  depu- 
ties of  any  district  may  pursue  and  seize  the  goods  of  the 
debtor  as  he  passes  with  them  through  it.  All  these  pro- 
visions plainly  contemplate  a  direct  seizure  only  where  the 
debtor,  or  some  one  for  him,  has  the  possession ;  in  all  other 
cases  the  person  in  possession  is  to  be  summoned,  and  the 
goods  are  attached  in  his  hands.  So  here  again  when 
Wm.  H.  Byne  claimed  as  owner,  the  sheriff  had  no  right 
to  take  the  possession  from  him.  The  next  question  is, 
can  the  court  restore  the  possession  7  There  is  no  doubt  the 
sheriff  is  the  mere  officer  of  the  court  to  execute  the  law. 
If  he  mistakes  his  duty  he  may  be  treated  as  a  trespasser  \ 
or  the  court  may  undo  what  he  has  done,  and  order  him 
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to  restore  parties  to  the  condition  in  which  they  stood  be- 
fore he  acted.  Indeed,  having  decided  that  his  act  was 
illegal,  the  only  safety  to  him  is  to  order  the  property  to 
be  restored.  The  case  from  2  Bay,  224,  226,  Schepler  vs. 
Oamiscan  &  CarpioiUy  is  however  an  authoritative  pre- 
cedent ;  there  the  ship  was,  on  rule,  restored  to  the  consignee, 
and  we  are  satisfied  to  follow  it.  In  pursuing  this  course 
we  simply  discountenance  an  application  of  the  proceedings 
in  attachment  to  divesting  a  legal  right,  that  of  possession. 
If  it  has  been  fraudulently  obtained,  or  is  about  to  be  ex- 
ercised to  the  jeopardy  of  the  rights  of  creditors,  we 
say  to  them,  the  Court  of  Equity  is  open  to  you,  its  forms 
of  proceeding  will  secure  you,  and  yet  save  the  party  in 
possession  from  injury.  I  rejoice  to  learn  that  this  difficul- 
ty in  future  cases  will  never  occur,  the  Legislature  having 
wisely  adopted  a  provision  similar  to  the  Pennsylvania  law, 
by  which  the  sheriff  may  hereafter  take  the  property  out 
of  possession  of  any  one,  unless  he  will  give  security.* 

The  motion  on  the  part  of  Wm.  H.  Byne,  to  reverse  the 
decision  below,  is  granted  ;  and  the  sheriff  is  ordered  to  re- 
store possession  of  the  property  attached  to  Wm.  H.  Byne, 
out  of  whose  possession  he  took  the  same. 

Richardson,  Evans  and  Frost,  JJ.  concurred. 


♦See  Ads  of  1S44|  p.  290.— R. 
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/.  C  Rupart  vs.  H.  C  Dunn. 

The  ciTil  law  rule  that  a  sound  pnce  raises  an  implied  warranty, 
does  not  apply  to  a  sale  of  land. 
t      To  entitle  a  party  to  rescind  a  contract  for  the  sale  of  lands,  on  the 
I  grounds  of  misrepresentation  or  mistake,  the  proof  must  he  full,  clear 
i  and  explicit 

The  mere  concealment  of  a  material  fact,  by  the  seller,  will  not 
vitiate  such  a  contract,  where  the  buyer  examines  for  himself,  and  has 
an  opportunity  of  judging  as  to  the  existence  of  the  fact 

Falsehood,  by  the  seller,  in  matters  of  opinion,  will  not  vitiate  such 
a  contract,  and  falsehood,  in  matters  of  &ct,  will  only  vitiate  it  where 
the  buyer  had  no  fair  opportunity  of  judging  for  himself,  and  relied 
upon  the  representations  of  the  seller,  or  where  the  fact  was  pecu- 
liarly within  the  knowledge  of  the  seller. 

Before  Evans,  J.  at  Union^  Fall  Term,  1844. 

This  was  an  action  on  a  promissory  note,  to  which  the 
defence  was  failure  of  consideration. 

It  appeared  from  the  evidence,  that  in  the  year  1837,  the 
defendant,  and  one  Gadberry,  purchased  from  James  Gil- 
lespie a  tract  of  land  containing  380  acres,  in  the  State  of 
Mississippi,  at  the  price  of  $8000,  payable  in  three  instal- 
ments of  $2,666  66  2-3.  Three  notes  were  given,  each 
for  the  said  sum,  and  upon  one  of  these  notes  this  action 
was  brought.  The  land  was  pine  land,  and  of  little  value, 
except  for  a  mill  seat  supposed  to  be  on  it. 

Four  witnesses  were  examined,  by  conunission,  for  the 
defendant.  The  first  testified  that  Gillespie  represented  the 
land  as  having  a  favorable  site  for  a  mill,  which  was  de- 
fendant's object  in  making  the  purchase.  That  one  thou- 
sand dollars  was  a  good  price  for  the  land  at  the  time  of 
the  sale.  Defendant  and  Gadberry  told  witness  they  had 
examined  the  mill  seat.  They  built  a  mill,  which  was  leas- 
ed out ;  but  the  dam  was  ,washed  away,  and  they  never  re- 
ceived any  rent. 

The  second  testified  that  the  mill  seat  was  the  main  ob- 
ject of  defendant  in  buying.  Defendant  and  Gadberry  were 
induced  to  make  the  purchase  by  the  representations  of  Gil- 
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lespie  about  the  site  for  a  mill.  Gillespie  gave  a  great  ac- 
count of  the  mill  seat. 

Thomas  Hinson  testified  that  his  land  lies  on  the  creek, 
and  begins  about  two  hundred  yards  above  the  place  repre- 
sented as  a  mill  seat.  There  is,  in  fact,  no  mill  seat  on  the 
land.  Before  the  sale,  Gillespie  spoke  of  building  a  mill 
himself.  The  witness  objected,  because  it  would  OYerflow 
his  lands  and  spring.  After  the  sale,  he  asked  Gillespie 
why  he  had  not  informed  defendant  and  Gadberry  that  the 
water  would  flow  back  on  his  land ;  he  replied,  he  was 
not  boiwd  to  tell  every  thing  ;  advised  the  witness  to  hold 
on  upon  his  land,  and  when  they  got  able,  they  would  have 
to  buy  him  out — ^to  which  the  witness  replied,  he  did  not 
wish  to  sell.  No  dam  could  be  raised  without  flowing 
back  the  water  upon  the  lands  of  the  witness  and  Bird,  and 
covering  his  spring  with  water.  When  the  purchasers 
built  their  dam,  the  water  did  overflow  his  land  and  spring, 
and  Bird's  land.  He  threatened  to  sue  them,  and  they  a- 
greed  to  pay  him  $400.  Gillespie  had  ofiered  to  sell  him 
the  tract  of  land  for  4  or  $500 — would  not  give  a  chew  of 
tobacco  for  it.  Defendant  and  Gadberry  built  a  mill,  and 
the  dam  was  washed  away  in  a  week.  They  rebuilt  it, 
and  it  broke  again.  They  leased  it  for  a  year,  and  agreed 
to  rebuild,  and  it  was  washed  away  again. 

William  Bird  testified  that  he  owned  land  on  the  creek, 
above  the  mill  seat.  Never  thought  it  a  good  one.  Ob- 
jected to  the  making  of  the  dam ;  it  overflowed  his  land,  and 
if  the  dam  had  stood,  he  would  have  sued  them.  The  de- 
fendant and  Gadberry  were  not  competent  judges  of  a  mill 

seat. 

For  the  plaintifi'four  witnesses,  examined  by  commission, 
testified  that  they  knew  the  land.  The  place  was  suitable 
for  a  mill  site.  The  banks  were  not  good,  but  the  fall  was 
good.  That  defendant  and  Gadberry  built  a  mill,  but  it 
was  carried  ofi*  soon  after,  and  that  a  good  mill  might  have 
been  erected,  if  more  precaution,  and  sufficient  work  and 
labor,  had  been  used  in  building  it. 

His  Honor  thought,  and  so  said  to  the  jury,  that  inde- 
pendent of  the  mill  seat,  the  land  was  of  but  little  value, 
and  the  main  object  of  the  purchase  was  the  mill  seat.     As 
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it  regarded  the  suitableness  of  the  place  for  a  mill,  the  na- 
ture of  the  banks,  and  the  sufficiency  of  the  fall  of  water, 
these  were  matters  of  skill  and  judgment,  in  which,  so  far 
as  appeared,  the  parties  were  equal,  and  had  the  same 
means  of  judging  correctly.  The  defendant  had  not  relied 
on  Gillespie's  representations,  but  had  examined  for  him- 
selj^  and  could  not  be  discharged  from  his  contract,  because 
he  had  been  mistaken  in  these  particulars. 

He  also  instructed  the  jury,  that  the  concealment  of  an 
important  fact  by  the  seller,  the  existence  of  which  went  to 
defeat  the  object  of  the  purchase,  and  render  it  of  little  or 
no  value,  was  a  fraud,  which  entitled  the  purchaser  to  res- 
cission of  the  contract.  That  a  mill  seat,  without  a  pond 
to  contain  water  to  propel  the  mill,  was  of  no  value,  and  if 
Gillespie  knew  that  no  mill-dam  could  be  made  without 
flowing  back  the  water  upon  the  land  of  others,  and  con- 
cealed this  fact,  as  would  appear  from  the  evidence  of  Hin- 
son,  from  the  defendant,  it  was  such  a  fraud  as  discharged 
the  purchaser  from  performance. 

It  was  objected,  that  the  purchaser  could  be  entitled  to 
nothing  more  than  an  abatement  in  the  price,  and  if  a  title 
had  been  made,  or  even  a  bond  for  titles  had  been  given, 
and  the  purchaser  was  in  possession,  he  should  have  con- 
curred in  this  view,  but  the  witness,  Ruth,  spoke  of  nothing, 
more  than  an  agreement,  and  the  evidence  all  led  to  the 
conclusion  that,  afrer  the  mill  dam  was  washed  away,  the 
possession  had  been  abandoned.  The  defendant  had  re- 
turned to  this  State.  Under  these  circumstances  he 
thought  the  jury  might,  if  they  were  satisfied  of  the  fraud- 
ulent concealment,  discharge  the  defendant  from  the  pay- 
ment of  the  money,  and  in  this  view  of  the  case,  he  said 
that  he  saw  no  difficulty  in  their  discharging  the  defendant 
from  the  contract.     The  verdict  was  for  the  defendant. 

The  plaintiff  appealed,  on  the  following  grounds. 

1.  Because  the  Court  charged  the  jury,  that  if  they  be- 
lieved James  Gillespie,  the  payee  of  the  note,  knew  at  the 
time  of  the  sale  that  if,  from  erecting  a  dam  of  sufficient 
height  to  propel  the  mill,  the  water  would  overflow  the  lands 
of  others,  and  did  not  inform  the  defendant  of  the  fact,  he 
ivas  guilty  of  such  a  fraud  as  would  vitiate  the  contract, 
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and  the  jury  ought  to  find  for  the  defendant,  when,  from 
the  proof,j^the  defendant  and  his  partner  had  the  same  means 
of  knowing  as  he  did,  and  there  was  no  proof  that  Gilles- 
pie did  know,  and  the  purchasers,  with  proper  prudence 
and  precaution,  had.  the  means  of  fully  informing  themselves 
on  that  point. 

2.  Because  the  Court  of  Law  cannot  rescind  the  con- 
tract in  this  case,  as  the  purchasers  were  in  possession  of 
the  land. 

3.  Because  this  is  no  such  misrepresentation  or  conceal- 
ment as  will  authorize  a  rescission  of  the  contract. 

Hemdon,  for  the  motion. 
Dawkins^  contra. 

Curia,  per  Wardlaw,  J.  In  this  case  the  testimony  is 
all  in  writing,  given  by  witnesses  residing  in  Mississippi, 
who  have  been  examined  by  commission,  and  were  un- 
known to  the  jury,  as  they  are  to  this  court. 

Besides  the  facts  stated  in  the  report,  it  may  be  observed 
that  the  plaintiff  has  the  rights  of  Gillespie,  and  no  more; 
that  the  land  was  examined  by  the  parties  to  the  contract 
before  the  bargain  was  made ;  that  when  the  notes  were 
signed,  Gillespie,  who  was  entitled  to  a  patent  for  the  land, 
but  had  not  received  it,  executed  to  Dunn  and  Gadberry, 
'(as  it  would  appear,  according  to  the  laws  of  Mississippi, 
in  some  office  of  record,)  what  is  called  an  agreement  of 
bargain  and  sale,  stipulating  for  further  assurance  by  hini| 
and  quiet  enjoyment  by  them ;  and  that  Hinson's  spring  is 
half  a  mile  from  the  mill  seat,  and  his  line  was  within  two 
hundred  yards  of  the  seat. 

If  the  defence  set  up  can  prevail,  no  stronger  authority 
for  it  can  be  found  than  the  case  of  the  State  vs.  OaUlard^ 
2  Bay,  11.  But  in  that  case  the  purchaser,  without  exam- 
ination of  the  land,  bought  in  entire  reliance  upon  a  plat 
exhibited  by  the  seller,  which  contained  a  misrepresentation 
of  the  material  object  of  the  purchaser.  Although  the  de- 
cision itself  has  often  been  cited  and  approved,  the  appli- 
cation to  sales  of  land  which,  in  the  opinion  pronounced  in 
it,  was  made  of  the  civil  law  rule,  that  a  sound  price  raises 
an  implied  warranty,  has  not  received  sanction  for  many 
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years,  and  was  expressly  overruled  in  the  late  case  of  Evans 
vs.  Dendy,  2  Spears,  11.  The  case  of  Means  vs.  Brickell^ 
2  Hill,  657,  relied  on  by  the  defendant,  in  fact  only  deci- 
ded that  a  new  trial  should  be  had,  because  the  presiding 
Judge  had  held  that  no  misrepresentation^  however  injuri- 
ous and  however  much  the  defendant  may  have  been  mis- 
led by  it,  should  avail,  even  to  procure  an  abatement  of 
price,  if  it  was  made  through  mistake  and  not  with  fraudu- 
lent intention.  In  the  opinion  pronounced,  the  distinctiona 
between  matters  of  fact  and  matters  of  opinion,  and  that  be- 
tween matters  peculiarly  within  the  knowledge  of  the  seller, 
and  those  upon  which  the  buyer  has  the  means  of  exercis- 
ing his  judgment,  are  recognized  and  enforced ;  and  it  is 
held  that  ''  proof  of  the  misrepresentation  or  mistake  ought 
to  be  Aill,  clear  and  explicit." 

It  appears  to  this  court  that,  in  the  present  case,  the 
attention  of  the  jury  has  not  been  directed  sufficiently 
to  the  distinctions  above  mentioned.  The  law  abhors 
fi^ud,  but  it  enforces  contracts  against  those  who  lose 
by  them,  no  less  than  against  those  who  gain.  It  ex- 
pects care  and  prudence  from  contracting  parties,  and  has 
regard  to  the  selfish  nature  of  man,  which  prompts  the  sel- 
ler to  praise  and  the  buyer  to  depreciate  the  subject  of  bar- 
gain. It  would  itself  become  the  instrument  of  fraud  if  it 
should  permit  a  party,  who  has  been  disappointed  of  his 
anticipated  profits,  to  evade  the  performance  of  his  agree- 
ment upon  trivial  excuses  and  slight  proof. 

When  the  buyer,  without  adequc^te  means  for  forming 
his  own  judgment,  relies  upon  the  representations  of  the 
seller,  then  these  representations  must  be  fair  and  full. 
Where  material  facts  are  such  as,  from  his  situation,  may 
well  be  presumed  to  be  within  the  knowledge  of  the  seller, 
then,  misrepresentations  of  such  facts,  through  fraud  or 
mistake,  by  which  the  buyer  is  misled,  will  form  just 
grounds  of  complaint  by  the  buyer.  But  as  to  matters  of 
opinion,  upon  which  a  prudent  man  does  not  take  the  opin- 
ion of  the  seller,  even  falsehood  spoken  by  the  seller  will 
not  vitiate  a  contract ;  nor  will  such  falsehood,  as  to  matters 
of  fact  not  presumed  to  be  peculiarly  known  to  the  seller, 
upon  which  the  buyer  has  the  means  of  exercising  his  own 
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judgment,  unless  it  be  such  as  is  calculated  to  lull  the  sus- 
picions of  a  careful  man.  Suppression  of  truth  may  be 
often  ungenerous  and  immoral,  and  yet  violate  no  perfect 
obligation  of  which  the  law  can  take  notice.  Where  the 
buyer  examines  for  himself  and  has  the  means  of  forming 
his  own  judgment,  he  cannot  be  permitted  to  resist  the  ob- 
ligation of  his  contract,  because  the  seller  did  not  disclose 
what  he  himself  might  have  discovered,  and  what  a  pru- 
dent man  would  have  discovered.  He  cannot  complain 
because  in  the  trial  of  judgment  and  contest  of  puffing  and 
cheating  which  has  resulted  in  a  bargain,  the  seller,  making 
no  misrepresentation  of  matters  peculiarly  within  his 
knowledge,  and  using  no  unfair  artifices,  has  taken  care  of 
one  side  and  left  the  other  to  the  buyer. 

If,  then,  Gillespie  knew  that  no  mill  dam  could  be  made 
without  overflowing  the  lands  of  Hinson  and  Bird,  and 
made  no  mention  of  the  matter,  this  concealment,  alone, 
was  not  of  itself  a  fraud  such  as  discharged  the  purchaser 
from  performance.  Farther  inquiries  should  have  been 
made.  Had  the  purchasers  the  opportunity  of  discovering 
this  matter?  Did  they  regard  it  as  material?  Did  they 
rely  on  Gillespie  for  information  concerning  it  ?  Did  he 
use  any  artifice  to  prevent  their  discovery  of  the  truth  ? 
Were  they  deceived  by  his  silence  ?  Can  it  be  supposed 
that  they  examined  the  land,  and  did  not  enquire  where 
the  lines  ran?  that  they  judged  of  a  mill  seat  and  could  not 
perceive  whether  the  dam  would  throw  the  water  back  two 
hundred  yards  ?  that  they  looked  and  talked  about  the  site 
and  risked  so  large  a  sum  in  the  purchase  of  it,  yet  had  no 
thought  about  the  pond  ?  It  was  their  duty,  if  they  had 
been  imposed  upon,  to  relinquish  the  bargain  as  soon  as 
they  discovered  the  imposition  ;  but  instead  of  that,  they 
built  the  mill  and  dam  with  their  own  hands,  in  sight  of  the 
lands  to  be  overflowed,  repaired  over  and  over  again  after 
floods,  rebuift  once  themselves,  leased  to  a  tenant  who  re- 
built again,  bargained  with  Hinson  about  the  damages  done 
to  him,  and  in  all  this  time,  so  far  as  the  testimony  shows, 
made  no  complaint  about  the  pond.  These  acts  amount  to 
a  waiver  of  all  right  now  to  urge  a  rescission  upon  the 
ground  of  deception,  as  to  a  material  circumstance,  which 
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seems,  for  a  long  time,  to  have  been  deemed  of  so  small  an 
account. 

A  bargain  solemnly  expressed  in  writing  should  not  be 
lightly  set  aside  for  alleged  misrepresentation  as  to  a  matter 
not  contained  in  the  writing.  The  whole  testimony  here, 
of  concealment,  is  that  given  by  Hinson,  and  consists  of  his 
exact  remembrance  of  words  used  by  Gillespie  in  a  casual 
conversation.  No  species  of  testimony  is  so  easily  fabrica- 
ted, none  is  so  liable  to  unintentional  errors,  as  the  decla- 
rations of  parties  thus  established.  A  slight  misrepresenta- 
tion of  what  was  said,  or  minute  variation  of  phrase  in  re^ 
peating  it,  will  often  seriously  affect  the  meaning.  Such 
evidence,  when  depending  upon  a  single  instance,  proved 
by  a  single  witness,  seems  not  to  be  the  "  full,  clear  and 
explicit  proof,"  required  in  the  case  of  Means  and  BrickelL 

Upon  these  considerations  it  then  seems,  to  a  majority  of 
this  court,  proper  to  send  the  case  back  for  another  trial, 
upon  further  directions. 

The  motion  is  therefore  granted. 

Richardson,  Butler  and  Frost,  JJ.  concurred. 

Evans,  J.  dissenting.  I  dissent  from  the  opinion  of  a 
majority  of  the  court,  and  will  state  concisely  my  reasons. 
As  no  deed  has  been  executed  in  this  case,  or  any  written 
contract  proved,  we  are  not  incumbered  by  the  difficulty 
which  was  presented  in  the  cases  heretofore  decided,  of  look- 
ing behind  the  deed  for  the  parol  representations  which,  be- 
fore the  case  of  Gray  vs.  Hankinson^  1  Bay,  278,  it  was 
supposed  was  a  defence  which  could  avail  only  in  Equity, 
and  which,  so  far  as  reported  cases  go,  was  admitted  in  a 
law  court  for  the  first  time  in  that  case.  I  take  it  to  be 
clearly  settled  by  that  case,  and  the  case  of  the  State  vs. 
Oaillardj  and  the  other  cases  which  have  been  decided 
since,  that  where  there  is  a  false  representation  in  relation 
to  the  thing  sold,  whereby  the  great  object  of  the  purchase 
has  been  defeated,  the  purchaser  is  entitled  to  be  relieved. 
So  that  the  first  question  is  whether  there  was  a  false  rep- 
resentation made  by  Gillespie,  the  seller,  in  this  case. 

I  admit  the  rule  to  be  that,  if  the  purchaser  knew  of  the 
objection,  or  that  his  attention  was  called  to  the  matter  so 
as  to  set  him  on  inquiry,  or  if  he  had  equal  means  of  in- 
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formation,  and  the  representation  was  only  matter  of  opin- 
ion, then  the  rule  of  caveat  emptor  applies. 

The  witnesses  say  that  Gillespie  represented  that  he  was 
selling  a  mill  seat,  and  that  the  purchaser's  object  in  buy- 
ing was  the  mill  seat.     If  a  man  buy  land  for  a  mill  seat, 
and  his  object  be  the  erection  of  a  mill,  does  he  get  what 
he  supposed  he  was  buying,  and  what  the  seller  represented 
he  was  selling,  unless  he  gets  also  a  mill  pond,  or  a  space  to 
contain  water,  to  propel  his  mill  when  erected?     The  idea 
of  a  pond  is  inseparably  connected  with  a  mill.     It  was  an 
incident  to,  and  inseparable  from  it ;  without  it  the  pur- 
chase was  valueless ;  it  was  not  what  was  sold  by  one  party  ' 
and  purchased  by  the  other.     I  think  there  can  be  no  doubt 
that,  in  this  particular,  there  was  a  misrepresentation,  and 
on  this  ground  alone  the  purchaser  is  not  bound  to  pay  the 
purchase  money.     He  has  not  yet  what,  according  to  all  the 
evidence,  was  the  inducement  to  give  $8000  for  what  Hin* 
son,  who  knew  no  mill  could  be  erected  on  the  place,  was 
unwilling  to  give  $500,  and  which  none  of  the  witnesses 
supposed  was  worth  more  than  $1000.     In  Cfray  vs.  Han- 
kinson  and  the  other  cases,  such  a  mistake  was  held  suffi- 
cient to  avoid  the  contract,  although  there  was  no  intention 
to  deceive  on  the  part  of  the  seller,  and  that  principle  is 
fully  recognized  in  the  case  of  Means  vs.  BrickelL     Be- 
tween the  cases  of  Chray  vs.  Hankinson,  the  State  vs.  Gail- 
lardj  and  this  case,  there  is  a  remarkable  resemblance  in 
every  particular.     In  the  first  case  the  mill  seat  was  taken 
away  by  an  older  grant ;  in  the  second  case,  there  was  a 
mill  seat  and  pond,  but  the  stream  was  a  dry  gully  afford- 
ing no  water  for  a  mill ;  and  in  this  case,  there  was  a  place 
whereon  to  build  a  mill  house,  but  not  space  enough  for  a 
mill  pond.     In  all  of  these  there  was  a  representation  of  a 
mill  seat,  and  the  great  object  of  the  purchase  was  wholly 
defeated,   because  the  representation  about  the  mill  seat 
turned  out  to  be  untrue.     Unless  these  cases  are  to  be  over- 
ruled, I  do  not  perceive  how  Dunn  is  to  be  compelled  to  per- 
form his  contract. 

Independent  of  this  ground,  there  was  clear  evidence  of 
wilful  concealment,  by  Gillespie,  in  relation  to  the  mill  pond ; 
and,  besides  the  evidence  as  reported,  the  jury  have  express* 
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ly  found  that  fact.  The  proposition  submitted  to  the  jury 
was  this,  "  if  Gillespie  knew  that  no  mill  dam  could  be  made 
without  backing  the  water  upon  the  land  of  others,  and 
concealed  this  fact  from  the  defendant,  it  was  such  a  fraud 
as  discharged  the  purchaser  from  the  performance."  The 
jury  have  found  both  the  knowledge  and  concealment ;  and 
if  .this  does  not  establish  fraud,  I  am  at  a  loss  to  conceive 
what  can.  This  sort  of  concealment,  in  relation  to  person- 
al property,  is  the  foundation  of  the  action  of  deceit.  The 
case  of  Johnson  vs.  Wideman,  and  many  others  in  our  own 
courts,  sustain  the  position  that,  if  the  seller  knowingly 
conceal  an  important  fact,  against  which  there  is  no  war- 
ranty express  or  implied,  the  purchaser  shall,  nevertheless, 
be  discharged  from  the  contract,  or  recover  damages  to  the 
extent  of  the  injury.  The  case  of  Johnson  vs.  Widetnan 
turned  upon  whether  the  seller  did  not  knowingly  conceal 
from  the  purchaser  that  the  negro  was  of  bad  character. 
The  principle  is  the  same,  whether  it  relate  to  land  or  ne- 
groes ;  common  honesty  requires  that  everything  which  en- 
ters into  consideration  in  estimating  the  value  of  the  thing 
sold,  should  be  disclosed,  and  the  concealment  is  a  fraud ; 
and  if  it  .affects,  as  in  this  case,  the  main  object  of  the  pur- 
chase, the  contract  should  be  set  aside  altogether.  There 
is  no  difficulty  here  in  doing  it  in  a  law  court.  No  deed 
has  been  executed ;  the  defendant  has  no  legal  title,  and 
can  only  demand  one  when  he  pays  the  money ;  until  that 
is  paid  the  land  is  Gillespie's. 

Our  law,  it  is  conceded,  does  not  go  as  far  as  the  civil  law 
in  relieving  against  contracts.  By  that  law  the  utmost  de- 
gree of  fairness  was  required.  But  I  presume  it  will  be 
difficult  to  find  a  case  where  mistake  and  concealment  has 
not  been  relieved  against  where  they  related  to  that  which 
was  the  main  object  of  the  purchaser ;  unless  in  those  cases 
where  the  purchaser  knew  the  fact,  or  had  such  informa- 
tion as  should  have  led  him  to  enquire  farther  into  the 
matter,  or  did  not  rely  on  what  was  said  by  the  seller,  but 
on  his  own  presumptuous  opinion,  and  cases  of  that 
description,  all  of  which  are  well  stated  by  Chancellor  Kent 
in  his  39th  lecture,  and  by  Story  in  his  work  on  Equity 
Jurisdiction.     That  Dunn  and  Gadberry  were  ignorant  of 
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the  fact  that  the  water  could  not  be  raised  without  over- 
flowing the  land  of  others,  is  manifest  from  the  price  paid, 
and  is  a  fair  inference  from  the  verdict.  The  jury  have 
found  that  there  was  a  wilful  concealment^  and  there  can 
be  no  concealment  of  what  is  already  known.  There  is  no 
evidence  that  the  lines  of  the  adjoining  lands  were  shown  so 
as  to  enable  the  purchaser  to  exercise  his  judgment  whethisr 
the  water,  when  raised  by  the  dam,  would  flow  back  upon 
the  land  of  others  ;  so  far  as  the  evidence  goes,  no  intimation 
was  given  on  this  subject.  Gillespie  himself,  when  asked 
why  he  did  not  inform  the  purchasers,  did  not  pretend  he 
had  done  so,  but  admitted  he  had  not,  nor  did  he  pretend 
that  he  had  given  such  information  as  to  enable  them  to 
judge  correctly.  To  my  mind  it  is  so  clear  that  Dunn  has 
been  overreached,  cheated  and  defrauded,  by  the  wilful  and 
fraudulent  concealment  of  what,  in  common  honesty,  the 
seller  was  bound  to  disclose,  that  to  enforce  this  contract 
against  him  would  be  to  give  legal  sanction  to  Gillespie's 
notions  of  morality,  and  to  enable  him  to  enforce  a  contract 
made  under  the  representation,  on  his  part,  and  the  expec- 
tation on  the  other,  that  a  mill  could  be  erected  and  enjoyed 
on  the  land,  at  a  price  eight  times  the  highest  value  set  on 
the  land  itself  by  any  of  the  witnesses. 

O'Neall,  J.  concurred  with  Evans,  J. 
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Watson,  Crews  ^  Co.  vs.  Henry  Owens  ^  Co. 

If  one  sells  goods  to  an  ostensible  partner,  and,  without  knowing 
that  there  are  dormant  partners,  takes  the  individual  note  of  the  osten- 
sible partner,  on  which  he  sues,  recovers  judgment  and  issues  execu- 
tion, which  is  returned  nvlla  boruij  he  will  not  be  thereby  barred 
from  his  action  for  goods  sold  against  all  the  partners. 

'A  note,  unless  given  and  accepted  as  satisfaction,  will  not  extin- 
guish an  open  account 

Before  Evans,  J.  at  Fairfield,  Fall  Term,  1844. 

This  was  an  action  of  assumpsit,  on  an  open  account, 
for  goods  sold  and  delivered,  against  Robert,  James  and 
Richard  Cathcart  and  Henry  Owens,  partners  of  the  firm  of 
Henry  Owens  <&  Co.  The  three  first  were  dormant  part- 
ners. 

The  goods,  for  the  price  of  which  the  action  was  brought, 
were  bought  by  Henry  Owens  and  carried  into  the  store 
and  sold  on  the  partnership  account.  «  The  defence  relied 
on  was,  that  at  the  time  of  the  sale,  Owens  gave  his  indi- 
vidual note  for  the  aihount,  which  the  plaintiffs  afterwards 
sued  on  and  recovered  judgment.  The  plaintiffs  did  not 
know  at  the  time  of  the  sale  that  the  Cathcarts  were  part- 
ners of  Owens,  and  the  execution  on  the  judgment  had 
been  returned  nulla  bona  before  this  action  was  com- 
menced. 

The  court  was  of  opinion,  and  so  charged  the  jury,  that 
the  account  due  by  the  copartnership  was  not  merged  in 
the  note  of  Henry  Owens,  and  that  the  judgment  and  exe- 
cution against  him  was  no  bar  to  a  recovery  against  all 
the  partners,  without  satisfaction.  It  was  like  the  case  of 
the  note  of  a  third  person,  given  for  the  partnership  debt, 
which  was  no  satisfaction,  unless  accepted  as  such,  or 
made  available  as  satisfaction.  The  jury  found  for  the 
plaintiffi;. 

The  defendants  appealed,  on  the  ground  that  the 
judgment  and  execution  against  Owens,  cancelled  the  lia- 
bility of  the  Cathcarts,  on  the  account. 

Buchanan  and  McCall,   for  the  motion,  cited  2  McM. 
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328,  where  it  was  held  that  the  taking  a  sealed  note  from 
one  partner  extinguishes  a  simple  contract  debt  of  the  firm, 
and  contended  that,  a  fortiori,  a  judgment  against  one  part- 
ner, which  is  a  security  of  a  still  higher  nature,  ought  to 
be  regarded  as  an  extinguishment.  They  further  cited  11 
Gill  and  Jn.  11;  21  Wend.  460;  2  Saund.  Ev.  611;  3 
East,  261. 

McCants  and  Boyce,  contra,  cited  6   Cranch,  263 ;   2 
Saund.  Ev.  117. 

Curia,  per  Frost,  J.  This  was  an  action  of  assumpsit 
for  goods  sold  and  delivered  to  the  defendants,  and  the  gene- 
ral issue  pleaded.  The  judgment  and  execution  against  Hen- 
ry Owens,  on  the  note  given  to  the  plaintifis  for  the  ac- 
count, with  the  return  of  nulla  bona,  were  produced  in 
evidence,  which,  it  is  insisted,  bar  the  plaintiffs's  action.  In 
support  of  this  defence  Jacobs  vs.  McBee  and  Alexander^ 
2  McMuU.  348,  is  principally  relied  on.  In  that  case  it 
was  decided  that  the  sealed  note  of  one  of  the  partners, 
taken  for  a  simple  contract  debt  due  by  the  firm,  extin- 
guished the  debt  and  discharged  the  copartners  from  lia- 
bility for  the  original  cause  of  action  ;  and  by  analogy  it  is 
argued,  that  the  judgment,  on  the  note  of  Owens,  extin- 
guished the  plaintifis's  demand  against  the  defendants.  It 
cannot  be  contended  that  the  note  of  Owens  extinguished 
the  demand  of  the  plaintifi&^s  on  the  account  against  the  co- 
partnership ;  for  it  is  clear  one  contract,  not  under  seal, 
cannot  extinguish  another  contract  not  under  seal,  except 
it  was  given  and  accepted  in  satisfaction.  There  is  no 
such  proof  in  this  case,  and  all  presumption  is  excluded, 
since  when  Owens  gave  his  note,  the  plainti£Gs  were  igno- 
rant that  the  other  defendants  were  partners.  If  the  note 
did  not  extinguish  the  account,  it  is  plain  the  judgment  on 
the  note  does  not,  for  the  judgment  merges  only  the  note. 
The  giving  another  security,  which,  in  itself,  would  not 
operate  an  extinguishment  of  the  original  one,  cannot  oper- 
ate as  such,  by  being  pursued  to  judgment,  unless  it  pro- 
duce the  fruit  of  a  judgment.  The  note,  not  having  been 
accepted  as  satisfaction  of  the  debt,  could  only  operate  as 
collateral  securi^ty.  Not  being  the  note  of  the  partnership, 
it  did  not  express  or  represent  the  liability  of  the  partners 
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for  the  account  now  prosecuted,  but  being  a  different  securi- 
ty and  not  a  satisfaction,  it  fulfils  the  description  of  a  col- 
lateral   security.     In  1  Chit.  Plead.  106,  it   is  stated  that 
'Hhe  taking  of  a  collateral  security,  though  of  a  higher  na- 
ture, whether  from  a  principal  or  surety,  does  not  preclude 
the  creditor  from  pursuing  the  original  debtor,  in  assump- 
sit, on  the  first  contract,  though  judgment  may  have  been 
obtained   on  such    collateral    security."      In    Drake   vs. 
Mitchell  and  others^  3  East,  251,  one  of  three  joint  cove- 
nanters gave  a  bill  of  exchange  for  part  of  a  debt  secured 
by  the  covenant,  on  which   bill  judgment  was  recovered. 
To  an   action  on  the  covenant,  the  defendants  pleaded 
specially,  that  such  bill  had  been  given  in  payment  and 
satisfaction  of  the  debt,  but  the  plea  did  not  aver  that   it 
had  been  accepted  in  satisfaction,  nor  produced  that  effect; 
on  demurrer  to  the  plea,  judgment  was  rendered  for  the 
plaintiff.     In  that  case,  as  in  this,  by  analogy  to  cases  of 
Mergea,  it  was   contended,  that  the  judgment  on  the  bill 
merged  the  covenant,  on  the  ground  that  a  judgment  re- 
covered,  in  whatsoever  form  of  action,  is  a  security  of  a 
higher  nature  than  a  covenant.     But  Lord  Ellenborough 
replies,  "I  have  always  understood  the  principle  of  transit 
in  rem  judicatam^  to  relate  only  to  the  particular  cause  of 
action  on  which  the  judgment  is  recovered  operating  as  a 
change  of  remedy  from  its  being  of  a  higher  nature  than 
before.     But  a  judgment,  recovered  in  any  form  of  action, 
is  still  but  security  for  the  original   cause  of  action,  until 
it  be  made  productive  in  satisfaction  to  the  party;   and 
therefore,   till  then,  it  cannot  operate  to  change  any  other 
collateral  concurrent  remedy  which  the   party  may  have. 
One  may  agree  to  accept  a  different  security,  in  satisfac- 
tion of  his  debt ;   but  here  the  note  and  bill  are  neither 
averred  to  have  been  accepted,   as  satisfaction,  nor  to  have 
produced  it ;   and  therefore  the  matter  pleaded  is  no  bar." 
This  authority  conclusively  shews  that  the  judgment  on 
Owens's  note  does  not  merge  the  plaintiffs's  demand  against 
the  defendants,  and  that  without  proof  of  payment  of  that 
judgment,    it  is  no  defence  to    the  action.     Sheehy   vs. 
JUandevUle  and  Jamesson,  6  Cra.  254,  is  yet  more  direct- 
ly in  point.     The  plaintiff  sold  goods  to  Jamesson,  a  met- 
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chant,  and  took  his  note  for  the  amount ;  which  he  prose- 
cuted to  judgment.  Afterwards  discovering  the  other  de- 
fendant, Mandeville,  to  be  a  secret  partner,  he  commenced 
a  suit  against  both.  One  count  of  the  declaration  was  for 
the  goods  sold  and  delivered,  and  another  on  the  note  as 
the  joint  note  of  Jamesson  and  Mandeville.  One  of  the 
defendants,  Mandeville,  pleaded  the  judgment  on  the  note 
against  Jamesson  in  bar  of  the  count  on  the  note.  Judgment 
was  given  for  the  plaintiff  on  demurrer  to  this  plea. 

By  Marshall,  C.  J.  ''Had  the  action,  in  which  judgment 
was  obtained  against  Jamesson,  been  brought  against  the 
firm,  the  whole  note  would,  most  probably,  have  merged 
in  that  judgment,  but  that  action  was  not  brought  against 
the  firm.  It  was  brought  against  Jamesson  singly,  and  it 
cannot  be  correctly  said  that  the  note  is  carried  into  judg- 
ment against  Mandeville — ^If  it  were,  the  judgment  ought, 
in  some  manner,  to  bind  him,  which  most  certainly  it  does 
not."  The  right  of  the  plaintiff  to  recover  on  the  count 
for  goods  sold  and  delivered,  would  have  been  even  less 
questionable,  but  the  defendant,  to  that  count,  having 
pleaded  the  note,  as  given  and  accepted  in  satisfaction  of 
the  account  for  the  goods,  and  plaintiff  having  demurred 
to  the  plea,  was  barred  of  his  action  by  this  admission  of 
the  facts  alleged  in  the  plea.  In  Collins  vs.  Lemasters 
and  Lee,  1  Bail.  348,  Judge  Golcock  very  fully  discusses 
the  effect  of  a  judgment  against  one  joint  contractor,  where 
pleaded  in  bar  to  an  action,  on  the  joint  contract,  against 
all  the  contractors ;  and  affirms  that,  even  in  an  action  on 
a  joint  bond,  a  plea  by  one  defendant  of  a  former  recovery 
on  the  same  bond  against  his  co-defendant,  without  satis- 
faction, is  no  bar ;  and  that  the  whole  bond  is  not  merged 
in  a  judgment  against  one  of  the  obligors,  though  the  bond 
be  joint  only.  The  case,  however,  was  decided  by  the  con- 
currence of  Johnson,  Justice,  on  the  insufficiency  of  the 
several  plea  of  one  of  the  defendants  to  bar  the  recovery. 

But  independently  of  these  authorities,  this  case  may  be 
decided  on  principles  peculiarly  applicable  to  the  liabilities 
of  dormant  or  secret  partners.  Robinson  vs,  Wilkinson^ 
1  Excheq.  Rep.  417,  was  an  action  of  assumpsit  for  goods 
sold  and  delivered.     The   defendant  was  part  owner  with 
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another  (Cay)  of  a  ship.  The  plaintiff  had  fhrnished  sup- 
plies, the  other  partner,  Cay,  was  the  ostensible  owner. 
The  plaintiff  accepted  the  bills  of  Cay  in  payment,  which 
were  dishonored.  He  gave  Cay  time  on  the  bills,  and 
Cay  having  become  insolvent,  accepted  a  composition  of 
thirteen  shillings  in  the  pound,  secured  by  the  acceptance 
of  one  Wilson,  in  satisfaction  of  the  first  bill,  and  released 
Cay.  The  defendant  pleaded  these  facts  in  bar  of  plain* 
tiff's  action.  It  was  ruled  that  the  defendant  was  liable,  on 
the  ground  that  this  case  is  distinguishable  from  all  those 
which  go  to  determine  that  the  acceptance,  by  a  creditor^ 
of  one  of  several  partners  as  his  debtor,  discharges  the  rest* 
That  though  in  general  a  release  of  one  partner  is  a  re- 
lease of  all,  yet  a  party  has,  always,  a  right  against  a  con- 
cealed partner,  of  whom  he  had  previously  no  knowledgCi 
as  soon  as  he  discovers  him,  unless  that  ignorance  was  his 
own  fault.  With  respect  to  the  bill  taken  by  the  plaintiff 
from  Cay,  in  payment  of  the  account,  it  was  ruled,  that 
had  the  acceptance  of  Wilson,  for  the  composition,  been 
paid,  the  defendant  would  have  been  discharged  ;  but  on 
failure  to  receive  satisfaction  of  Wilson's  acceptance, .  the 
debt,  against  Cay,  remained  undischarged,  and  plaintiff 
had  a  right  to  resort  to  his  original  remedy,  which  was 
revived  against  all  the  parties  primarily  liable.  Baron 
Richards  aflSrms,  "that  whatever  might  have  been  the  ef- 
fect of  the  transactions  if  the  defendant  had  been  known 
to  be  co-partner,  was  entirely  put  out  of  the  case,  because 
the  plaintiff  dealt  with  Cay,  and  knew  nothing  of  Wilkin- 
son, who  was  clearly  prima  fade  liable."  And  he  further 
affirms  it  as  clear  law  "that  a  dormant  partner  cannot  dis- 
charge himself  from  liability  to  pay  the  debts  of  a  creditor, 
through  the  medium  of  his  ostensible  partner,  by  any  acts 
of  his,  during  the  concealment  of  the  unknown  partner." 

The  judgment  of  the  court  is,  that  the  plaintiffs's  action 
against  the  defendants,  is  not  barred  by  the  judgment  on 
the  note  of  Owens,  and  the  motion  is  refused. 

B1CHABD8ON,  O'Neall,  Evans,  Butler  and  Ward- 
law,  JJ.  concurred. 
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Micltctel  R.  Carmichael,  Administrator  of  John  Ray,  vs. 

Jam£s  Ray. 

Plaintiff,  administrator  of  J.  R,  under  letters  of  administration 
granted  in  South  Carolina,  brought  trover  for  a  conversion  in  North 
Carolina,  since  the  death  of  the  intestate,  of  three  slaves.  The  in- 
testate, at  the  time  of  his  death,  was  domiciled  in  South  Carolina, 
but,  at  that  time,  the  slaves  were  not  in  this  State,  nor  had  they  been 
here  sinca — Held  that  the  grant  of  administration  conferred  on  the 
plaintiff  no  title  to  the  slaves,  and  he  was  non-suited. 

I'he  title  of  an  administrator,  though  he  be  the  administrator  of 
the  place  of  the  intestate's  domicil,  does  not  extend  to  personal  pro- 
perty in  a  foreign  country. 

Views  suggested  as  to  the  rights  and  interests  of  executors,  and  of 
original  and  ancillary  administrators,  of  debtors  and  creditors,  do- 
mestic and  foreign,  of  persons  iacurring  liabilities  for  torts  in  the 
lifetime  of  the  deceased,  and  of  distributees  and  legatees,  in  cases 
where  the  property  and  the  persons  concerned  are  in  several  coun- 
tries, and  subject  to  different  jurisdictions. 

Before  Frost,  J.  at  Marion,  Spring   Term,  1844. 

This  was  an  action  of  trover  for  three  slaves,  which  the 
plaintiff  claimed,  as  the  administrator  of  John  Ray.  His 
letters  of  administration  were  granted  in  this  State. 

It  appeared,  in  the  course  of  plaintiff's  evidence,  that 
the  intestate  lived  in  North  Carolina  until  1839,  when  he 
removed  into  this  State,  and  that  he  resided  here  when  he 
died.  The  slaves  had  never  been  in  this  State,  but  were 
before,  and  at  the  time  of  the  intestate's  death,  and  since, 
in  North  Carolina.  The  alleged  conversion  was  after  the 
intestate's  death.  The  defendant  was  a  citizen  of  North 
Carolina,  and  had  been  served  with  process  while  on  a  visit 
to  this  State. 

The  presiding  judge  granted  a  motion  for  a  nonsuit, 
on  the  ground  that  the  plaintiff  had  no  title  to  the  slaves 
at  the  time  of  the  conversion.     The  plaintiff  appealed. 

Harllee,  for  the  motion,  cited  1  Ch.  &  C.  173 ;  Salk.  670; 
3  Black.  387 ;  Story  Confl.  Laws,  312,  note  314 ;  1  H.  Bl. 
699  ;  Toll.  Law  of  Ex'ors.  131,  241,  160;  1  Pr.  Wms.  43  ; 
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1  Atk.  460;  2  Ves.  267;  P.  L.  32;  1  Ch.  &'C.  460;  2 
Mass.  Rep.  384  ;  2  Bail.  436 ;  6  John.  Ch.  Rep.  357 ;  7  lb. 
49  ;  Story  Confl.  Laws,  4.54. 

Dargan,  contra,  cited  2  Ves.  35;  3  Pick.  128;  Story 
Confl.  Laws,  423,  414;  1  John.  Ch.  R.  153;  4  Gill  <& 
John.  332;   1  Wms.  on  Ex'ors.  257-8. 

SiTns,  in  reply,  cited  Story  Confl.  Laws,  431 ;  11  Mass. 
Rep.  256. 

Curia,  per  Butler,  J.  This  is  an  action  of  trover, 
which  can  only  be  maintained  by  shewing  title  in  the  plain- 
tifil  The  title  of  the  plaintiff"  to  any  of  the  personal 
estate  of  his  intestate,  is  derived  not  from  the  intestate 
himself,  but  from  the  Ordinary,  under  the  authority  of  the 
laws  of  South  Carolina.  His  rights,  as  the  legal  represen- 
tative of  the  deceased,  must  be  referred  to  his  letters  of 
administration,  and  can  be  alone  exercised  within  the  ju- 
risdiction of  the  power  that  conferred  them.  The  propo- 
sition which  he  contends  for  is,  that  he  has  a  right  to  bring 
his  action  against  any  individual,  while  in  this  State,  for 
any  demand,  liability  or  personal  estate,  no  matter  where 
contracted,  incurred,  or  where  the  property  may,  at  the 
time,  be  situated.  The  whole  question  turns  upon  this 
point — whether  the  defendant  is  liable  to  account  to  the 
plaintiff*  for  property  which  he  acquired  possession  of  and 
holds  within  the  jurisdiction  of  another  government? 

It  is  a  mistake  to  suppose  that  the  plaintiff*  is  invested 
with  all  the  rights  and  power  which  his  intestate  could 
have  exercised  over  his  own  property  in  his  lifetime.  The 
owner  of  personal  property,  while  alive,  has  always  the 
possession,  or  the  right  of  possession,  to  such  property,  in 
whatever  part  of  the  civilized  world  it  may  be  situated. 
His  possession  follows  his  title,  and  is  so  far  connected 
with  it,  that  it  may  be  transferred  by  deed  or  assignment, 
without  the  special  authority  of  the  law  of  the  place  where 
it  is  situated.  Death  is  an  event  which  changes  the  char- 
acter of  the  title  so  far  as  to  give  different  governments  in 
which  moveable  property  may  be  left,  a  right  to  confirm, 
confer  and  control  the  title  to  it.  The  testament  of  the 
deceased  will,  in  general,  be  respected  and   confirmed  as 
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the  title  of  an  executor  appointed  by  it.  The  executor,  de- 
riving his  authority  from  the  will,  must  have  it  proved  in 
every  jurisdiction,  before  he  will  be  permitted  to  assert  his 
legal  rights  under  it.  The  testament  being  established 
under  the  lex  domicillii  of  the  testator,  will  be  regarded 
every  where  else,  more  as  a  credential,  than  as  the  origi- 
nal  authority  of  the  executor.  Judge  Story,  in  his  Con- 
flict of  Laws,  421,  recognizes  as  a  correct  principle,  that 
the  title  of  an  executor  is  a  good  title  jure  gentium^  and 
when  established  in  the  manner  and  by  the  process  pre- 
scribed by  the  law  of  the  place  where  it  is  sought  to  be 
exercised,  ought  to  be  held  of  universal  obligation.  Even 
such  a  title  as  that  will  be  inoperative,  until  it  is  confirmed 
by  the  authority  of  the  country  in  which  it  is  to  prevail. 
In  this  particular,  there  is  a  resemblance  between  the  title 
of  an  administrator  and  an  executor — ^that  is,  neither  can 
be  asserted,  except  by  the  comity  of  the  country  in  which 
the  property  may  be  found.  In  another  respect,  there  is 
a  material  distinction  between  them.  An  administrator 
derives,  ab  initio,  his  title  from  the  laws  of  the  country  in 
which  he  may  have  occasion  to  exercise  it. 

Upon  this  subject,  Judge  Story  remarks — "In  regard  ta 
the  title  of  administrators,  derived  from  a  grant  of  adminis- 
tration in  the  country  of  the  domicil  of  the  deceased,  it  is  to, 
be  considered  that  title  cannot  de  jure  extend,  as  a  matter  of 
right,  beyond  the  territory  of  the  government  which  grants 
it,  and  the  moveable  property  therein.  It  would  follow 
from  this,  that  as  to  property  in  foreign  countries,  a  new 
title  would  have  to  be  conferred,  or  the  former  title  recog- 
nized and  established  by  another  government.  To  change 
the  proposition,  the  title  conferred  by  the  laws  of  the  domi- 
cilj  is  circumscribed  by  the  jurisdiction  of  the  government 
from  which  it  was  derived,  and  cannot  attach  to  the  proper- 
ty in  another  jurisdiction.  There  may  be  as  many  admin- 
istrators as  there  are  jurisdictions  that  grant  them.  Every 
new  administration  is  to  be  treated  as  merely  ancillary  to 
the  original  administration,  so  far  as  it  regards  the  collec- 
tion of  the  effects  and  the  proper  distribution  of  them. 
Still,  however,  the  new  administration  is  made  subservi- 
ent to  the    rights  of   creditors,  legatees  and   distributees 
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within  the  country;  and  the  residuum  is  transmissible 
to  the  foreign  country  only  when  the  final  account  has 
been  settled  in  the  domestic  tribunal,  upon  equitable  prin- 
ciples adopted  by  its  laws."     Story  Confi.  Laws,  423. 

As  a  case  full  of   instruction  on  these  propositions,  I 
notice  particularly  that  of  Dawes  vs.  Heady  3  Pick.  128. 
The  judgment  of  Chief  Justice  Parker  in  that  case  evin- 
ces a  just  regard  to  the  rights,  interest  and  liability  of  all 
the  parties  concerned,  and  lays  down  enlightened  rules  for 
their  observance  and  government.     Where  administrations 
are  granted  under  the  laws  of  different  countries,  they  are 
entirely  independent  of  each  other,  and  there  is  no  legal 
privity  between  the  administrators  in  the  performance  of  the 
duties  that  devolve  on  them.     Moveable  property,  situate 
in  every  country,  liable  to  be  administered,  is  subject  to  be 
controlled  or  modified,  as  every  nation  may  think  proper, 
with  reference  to  its  own  institutions,  and  its  own  policy, 
and  the  rights  of  its  own  citizens.     Administrators  duly 
appointed,  in  general,  represent  these  interests  and  purposes. 
In  some  countries,  and  I  believe  it  is    the  case  now  in 
Louisiana,  when  one  dies  intestate,  his  effects  are  immedi- 
ately taken  charge  of  by  a  local  Judge  for   the  purpose 
of  administration.     And  every  government  has  the  right  to 
do  the  same  thing.     Such  regulations,  governed  by  internal 
comity,  cannot  effect  the  rights  of  succession.     They  will 
depend  on  the  lex  domidllii,  and  not  the  lex  ret  sitae — 
the  latter  affecting  only  the  rights  of  local  creditors  and 
legatees.     It  would  seem,  from  well  acknowledged  autho- 
rity, that  these  are  not  bound  to  look  to  the  domiciliary 
administrator  for  satisfaction  of  their  demands,  but  if  they 
think  proper,  may  resort  to  the  ancillary  administrator  for 
such  satisfaction  as  they  are  entitled  to  within  his  jurisdic- 
tion.    Although  original  and  ancillary  administrators  may 
be  regarded  as  so  niany  agencies,  for  a  common  purpose, 
ultimately,  to  wit — ^the  administration  of  the  estate  com- 
mitted to  them,  subject  to  the  liabilities  of  their  intestate, 
under  the  local  laws,  and  to  be  answerable  to  his  surviving 
representatives,  entitled  to  claim  under  the  lex  domicUlii^ 
still,  each  administrator  must  have  a  perfect  title  in  himself, 
to  enable  him  to  perform  his  functions  in  relation  to  the 
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property  situate  in  his  country.     Their  titles  not  only  have 
a  separate  character,  but  may   be   adversary  in    the  en- 
forcement of  rights  under  them ;  and  in  case  of  insolven- 
cy, this  may  frequently  be  the  case.     In  one  country,  all 
debts  stand  in  an  equal  order,  and  all  creditors  are  to  be 
paid  pari  passu.     In  another  country,  perhaps  lying  ad- 
jacent, certain  debts  are  entitled  to  a  priority  of  payment. 
In  many  of  the  States,  all  debts  due  to  individuals  possess 
an  equal  rank,  whilst  in  our  State,   judgment  and    bond 
debts  are  preferred  to  those  on  simple  contract.     In  a  con- 
test between  an  original  and  ancillary  administrator,  for  a 
particular  piece   of  property,  it  would  be   frequently  very 
important  to  ascertain  in  whom  the  title  is  vested,  so.  far  as 
creditors  are   concerned.     In  one  instance,  the  proceeds  of 
sale  would  go  exclusively  to  one  privileged  creditor,  whilst 
in  the  other,  they  would  be  distributed  among  all,  pari 
passu.     It  would  seem  to  follow,  that  two  administrators 
could  not,  at  the  same  time,  have  a  title  in  the  same  piece 
of  property,  but  that  each  must  have  a  title   exclusive  of 
the  other ;  and  in  this  respect,  administrators  but  represent 
the  laws  of  different  sovereignties.     Their  titles  depend  on 
the  lex  rei  sitae,  and  when  once  acquired,  they  should  be 
respected  every  where   else.     If  a   foreign    administrator 
has,  in  virtue  of  his  administration,  reduced  the  personal 
property  of  the  deceased  there  situated,  into  his  possession, 
so  that  he  has  acquired  the  leghl  title  thereto,  according  to 
the  laws  of  that  country,  if  that  property  should  afterwards 
be  found  in  another  country,  or  be  carried  away  and  con- 
verted against  his  will,  he  may  maintain  a  suit  for  it  there, 
in  his  own  name ;  for  he  is,  to  all  intents  and  purposes,  the 
legal  owner  thereof.     And  where  property  has  been  receiv- 
ed by  a  foreign  administrator  abroad,  and  is  afterwards  per- 
mitted here,  an    administrator   appointed  here  could  not 
assert  a.  claim   to  it,   either  against   the  person*  in  whose 
hands  it  might  happen  to  be,  or  against  a  foreign  adminis- 
trator himself.     In  support  of  this   proposition,  see    the 
authority  quoted  by  Judge   Story,    434.     These  remarks 
apply  to  tangible  property,  and  cannot  affect  personal  lia- 
bilities growing   out  of  torts  committed  in  the  lifetime  of 
the  intestate.     As  it  regards  these,  they  would  seem  to  be 
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inseparable  from  the  person  incurring  them.  As  they  are 
not  the  subject  of  actual  dominion  and  seizure,  they  must 
be  regarded  as  something  transitory  in  their  nature ;  and 
where  one  has  converted  personal  property  in  the  lifetime 
of  the  intestate,  I  can  see  no  reason  why  he  should  not  be 
held  answerable  to  the  administrator,  according  to  the  laws 
of  the  place  in  which  there  has  been  a  conversion ;  and 
where  there  is  but  one  administrator,  he  would  have  a  right 
to  bring  an  action  against  any  one  coming  into  his  juris-^ 
diction,  who  may  have  been  under  any  previous  liability 
to  his  intestate.  The  liability,  in  such  case,  attaches  to 
and  follows  the  person  of  the  wrong-doer.  In  matters  of 
contract)  the  evidence  of  the  debt  will  generally  indicate 
the  right  of  the  party  holding  it,  to  bring  the  action* 
Where  there  is  no  conflict  of  administrations,  there  can,  in 
such  case,  be  little  or  no  difficulty.  I  mean,  on  questions 
of  mere  liability  for  debt  or  damages,  and  where  the  title 
of  specific  property  is  not  involved. 

The  plaintiff  has  rested  his  right  of  action  mainly  on 
the  ground  that  he  has  a  right  to  receive  debts  from  any 
one,  tibicunque  facerunti  and  that  his  receipt  would  be 
a  good  discharge  against  the  world. 

As  to  the  payment  of  debts  by  debtors  actually  domi'^ 
ciled  in  different  countries,  there  is  much  difficulty  arising 
oat  of  a  conflict  of  decisions.  It  seems  to  be  generally 
understood,  that  a  payment  made  to  an  original  adminis-> 
trator,  would  be  good  against  the  claim  of  other  adminis- 
trators, subsequently  appointed  in  the  places  where  the 
debtor  resided ;  and  that  payment  would  be  a  good  bar  to 
an  action  brought  by  a  foreign  administrator  for  the  same 
debt.  From  this  it  has  been  mainly  contended,  in  the  case 
before  the  court,  that  a  recovery  here  would  be  a  good  bar 
to  an  action  hereafter  to  be  brought  in  North  Carolina  for 
the  conversion  of  the  same  negroes ;  or  that  an  accord  and 
satisfaction  with  the  present  plaintiff  would  be  an  effectual 
discharge  of  the  defendant  against  all  future  liability. 
After  a  &ir  and  full  review  of  all  the  authorities  on  the 
subject,  Judge  Story  thus  expresses  himself — "  There  is 
much  reason,  however,  to  doubt  whether  the  doctrine  be 
maintainable  %6  the  eactent  which  the  proposition  has  been 

16 
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sometimes  understood  to  justify,  that  is  to  say,  so  as  to 
apply  to  a  aebt  due  by  a  debtor  who  at  the  death  of  the 
creditor  is  actually  domiciled  in  and  owes  the  debt  in  a 
foreign  country  where  no  administration  is  taken  ouL 
Suppose  an  administration  should  afterwards  be  taken  out 
in  the  foreign  country,  would  it  be  any  bar  to  an  action 
brought  by  the  foreign  administrator  against  the  debtor  for 
the  same  debt,  that  the  debtor  had  already  paid  it  to  another 
administrator,  who  had  no  right  to  demand  it  in  right  of 
his  original  administration — ^and  who,  therefore,  might  be 
deemed  a  stranger  to  the  debt  ?  Suppose  a  contest  to 
arise  between  the  original  administrator  and  the  foreign 
administrator,  in  relation  to  the  administration  ot  the  debts 
so  received  as  assets  of  the  deceased,  could  the  original 
administrator  retain  it  against  the  will  of  the  foreign  ad- 
ministrator?" "  It  seems  difficult,"  says  Judge  Story,  "to 
answer  these  questions  in  the  affirmative,  without  shaking 
some  of  the  best  established  principles  of  international 
law  on  the  subject."  I  will  not  say  that  if  the  defendant, 
in  the  case  under  consideration,  had  been  compelled  by  the 
judgment  of  the  court  to  deliver  up  to  the  plaintiff  the  pro- 
perty in  question,  it  might  not  be  a  sufficient  bar  to  any 
action  that  may  hereafter  be  commenced  against  him  by  an 
administrator  in  North  Carolina,  where  he  has  the  proper- 
ty, and  where  he  is  actually  domiciled.  It  is  not  necessa- 
ry to  go  so  far — nor  to  say  that  a  voluntary  delivery  to 
the  plaintiff  would  not,  by  the  comity  of  nations,  be  re- 
garded as  a  discharge  from  future  liability.  He  takes  the 
ground,  that  he  is  in  the  possession  of  the  negroes  in  North 
Carolina,  and  is  not  bound  to  deliver  them  to  any  one,  or 
to  be  answerable  to  any  one,  but  the  legal  administrator, 
and  it  is  very  clear  that  the  plaintiff  is  not  the  legal  admin- 
istrator. And  how  can  it  be  contended,  that  a  conversion 
has  been  committed  by  the  defendant  against  his  rights  ? 
The  possession  of  the  defendant  must  be  presumed  to  be 
lawful.  He  holds  the  property  subject  to  the  laws  of  North 
Carolina,  and,  perhaps,  subject  to  the  claim  of  an  author- 
ized administrator  in  that  State.  Indeed,  it  may  be,  that 
he  is  administrator  himself — and  in  neither  point  of  view 
can  he  be  divested  of  his  possession,  or  his  title,  by  one 
having  no  title  in  himself. 
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It  is  an  abuse  of  terms  to  say,  that  there  has  been  a  con- 
version, unless  the  possession  is  unlawful ;  and  above  all 
to  say  80,  in  respect  to  one  who  assumes  the  rights  of  an 
owner  in  derogation  of  the  laws  of  another  country,  or  the 
rights  of  those  claiming  under  them.  If  this  action  can 
be  maintained  at  all,  it  will  be  in  favor  of  the  plaintiff,  by 
virtue  of  his  title,  against  any  one  who  may  happen  in 
North  Carolina  to  have  the  possession ;  or  against  the  an- 
cillary administrator  who  holds  the  property  for  the  benefit 
of  foreign  creditors.  Suppose,  then,  it  were  competent  for 
this  plaintiff,  as  the  original  administrator,  to  maintain 
actions  for  property  situated  abroad,  against  any  one  com- 
ing transiently  into  this  State.  He  would  be  enabled 
thereby  to  bring  within  the  scope  of  his  administration 
all  the  effects  abroad,  and  have  them  paid  out  under  laws  of 
South  Carolina,  to  the  detriment  of  the  North  Carolina  cre- 
ditors, and  in  violation  of  the  laws  under  which  their  rights 
were  vested  and  f  ould  be  asserted.  This  would,  virtually, 
make  but  one  administration,  and  extend  the  powers  of  the 
administrator  beyond  the  jurisdiction  that  conferred  them — 
and  would  defeat  the  soundest  principles  of  international 
jurisprudence. 

Justice,  convenience,  and  strictly  legal  principles,  would 
forbid' such  a  result.  If  there  has  been  no  administration 
in  North  Carolina,  all  that  the  plaintiff  has  to  do,  is  to 
apply  for  letters  of  administration  himself,  and  they  will, 
according  to  usage,  founded  in  international  comity,  be 
granted  to  him ;  and  then,  by  one  agency,  he  will  be  able 
to  comply  with  the  requisitions  of  the  laws  of  both  coun- 
tries; that  is,  to  pay  the  creditors  of  each,  according  to 
their  laws,  and  hold  the  residue  for  distribution  among  the 
representatives  of  the  deceased,  according  to  the  laws  of 
South  Carolina.  Otherwise,  he  must  administer  his  own 
assets,  and  wait  for  the  surplus  to  be  transmitted  from 
North  Carolina,  by  the  administrator  of  that  State.  As  a 
£imiliar  illustration  of  his  duty,  would  it  be  right  that  he 
should  have  inserted  in  his  inventory  any  property  beyond 
the  limits  of  South  Carolina,  subject  to  the  claims  of  credi- 
tors or  legatees  against  himself  1  As  he  is  not  bound  to 
charge  himself  with  such  property,  it  is  because  he  has  no 
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title  in  it.  His  rights  and  liabilities  are  co-extensive,  and 
where  he  has  no  title,  he  has  no  right  of  action.  Accord- 
ing to  these  views,  the  circuit  decision  was  correct.  The 
motion  to  set  aside  the  nonsuit,  is,  therefore,  refused. 

Richardson,   O'NealL;  Evans^  and  Fbost,  JJ.  con* 
curried. 


The  State  vs.  Daniel  Campbell, 

The  testimony  of  a  witness,  examined  on  a  coroner's  inquest,  in 
the  absence  of  the  prisoner,  though  taken  down  in  writing  by  the 
coroner,  signed  by  the  witness,  and  returned  to  the  clerk,  is  not  com- 
petent evidence  against  the  prisoner,  on  a  trial  for  murder,  after  the 
death  of  the  witness. 

Before  O'Neall,  J.  at  Darlington^   Fall    Term^    1844. 

This  was  an  indictment  for  the  murder  of  Alexander 
Defee.  The  prisoner  was  found  guilty,  and  he  now  moved 
for  a  new  trial. 

Dargan  ^  Sims^  for  the  motion, 
Mclver^  Solicitor^  contra. 

Curia,  per  Richardson,  J.  The  point  of  law  for  the 
court  is  presented  by  the  first  ground  taken  in  the  appeal 
of  the  prisoner,  Daniel  Campbell,  to  wit : — "  That  the 
presiding  judge  admitted  the  depositions  of  Rosier  Kelly, 
before  the  coroner,  in  evidence  against  the  defendant,  on 
proof  that  R.  Kelly  had  died  since  the  holding  of  the 
coroner's  inquest,  although  the  defendant  was  not  present 
at  the  examination  of  the  said  R.  Kelly,  and  had  no  op- 
portunity of  cross-examination." 

The  question  is  this.  Is  it  indispensable,  by  the  rules 
ot  legal  evidence,  that  the  defendant,  Daniel  Campbell, 
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must  have  been  present ;  or,  at  least,  had  an  opportunity  of 
hearing  and  examining  R.  Kelly,  when  his  depositions 
were  taken,  upon  the  inquest  holden  over  the  body  of  the 
deceased,  A.  Defee,  in  order  to  render  such  depositions 
competent  evidence  against  Daniel  Campbell,  upon  his  trial 
before  the  jury  for  the  murder  of  Defee ;  when  the  wit- 
ness died,  after  such  depositions  had  been  taken  ? 

Is  the  right  of  cross-examining  every  witness  so  impor- 
tant as  to  exclude  such  depositions,  although  taken  by  high 
authority,  and  the  witness  be  dead ;  and  where  the  evi- 
dence would  be  lost  to  the  State  ?  But,  notwithstanding 
all  this,  if  we  are  to  decide  the  question  by  the  established 
rules  of  the  common  law,  there  could  not  be  a  dissenting 
voice.  For,  notwithstanding  the  death  of  the  witness,  and 
whatever  the  respectability  of  the  court  taking  the  deposi- 
tions, the  solemnity  of  the  occasion  and  the  weight  of  the 
testimony,  such  depositions  are  ex  parte,  and,  therefore, 
utterly  incompetent.  The  reason  is,  because  depositions 
so  taken,  and  however  true,  constitute  matter,  as  law  wri- 
ters express  it — Hnter  alios  acta.^^  The  prisoner  was  not 
there ;  the  witness,  when  deposing,  was  not  confronted  by 
him ;  and  against  such  absentee,  the  Court  of  Sessions 
could  not  have  examined  a  witness  against  Daniel  Camp- 
bell, when  on  trial  for  the  murder  of  Defee,  while  Campbell 
was  absent  from  the  court. 

The  primary  principle  upon  which  so  strict  a  rule  of 
law  rests,  is  this — ^no  court  can  take  the  life  of  a  man,  but 
by  the  conviction  of  the  accused,  effected  in  the  due  course 
of  law ;  that  is,  in  this  instance,  by  the  trial  by  jury.  The 
9th  art.  sec.  2  of  the  State  Constitution,  1  Stat.  191,  and 
the  46th  sec.  of  Magna  Carta,  1  Stat.  88,  are  identical  and 
conclusive  on  this  point.  And  one  of  the  indispensable 
conditions  of  such  due  course  of  law  is,  that  prosecutions 
be  carried  on  to  the  conviction  of  the  accused,  by  witness- 
es confronted  by  him,  and  subjected  to  his  personal  examina- 
tion. The  defendant's  cross-examination  expresses  well 
the  searching  process  and  practical  test  furnished  and  in- 
tended by  this  rule  of  law ;  in  order  to  correct  any  mis- 
conception of  facts,  to  elicit  truth,  and  justify  the  severe 
retribution  awarded  in  cases  of  clear  guilt. 
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All  commoD  law  writers  on  evidence  lay  down  the  three 
following  prerequisits,  as  tests  of  all  oral  or  viva  voce 
testimony,  in  order  to  render  it  legal  evidence.  First.  That 
the  witness  put  on  the  stand,  upon  his  oath,  must  believe 
in  its  obligation  upon  him,  here  and  hereafter,  to  tell  the 
truth.  Secondly.  He  must  have  taken  the  judicial  oath 
prescribed  by  law — ^none  other  can  be  substituted.  And, 
thirdly.  He  must  be  subjected,  personally,  to  the  examina- 
tion of  the  man  he  accuses. 

,  The  twa  former  prerequisites  are  of  the  general  provision 
of  the  laws,  in  order  to  invoke  the  religious  belief,  and 
confirm  the  natural  veracity  of  the  moral  sense  of  man  ; 
the  third,  (cross-examination)  is  the  practical  test  of  the 
truth  the  law  would  elicit,  and  no  more.  This  is  the  pri- 
vilege of  the -accused,  which  he  may,  or  may  not,  exercise 
*at  his  own  discretion.  But  the  opportunity  of  examining 
every  witness,  is  essential  to  the  principle  of  a  legal  con- 
viction, in  "due  course  of  law." 

The  practical  good  sense  of  such  examination  of  wit- 
nesses, confronted  by  the  accused,  is  readily  understood. 
Any  man  of  experience  who  has  beard  tcdes  told  by  one 
man  against  his  neighbor,  behind  his  back,  and  again  told, 
when  placed  face  to  face,  and  new  views  are  suggested  by 
the  man  he  had  accused,  and  possibly  belied — any  one 
that  has  known  such  occurrences,  will  readily  conceive,  from 
his  own  experience  and  observation,  of  the  justice,  reason, 
and  necessity  of  applying,  to  every  witness,  this  third  test 
of  the  truth  of  his  narration.  Experience  has  proved 
that  it  is,  of  all  others,  the  most  effective,  the  most  satisfac- 
tory, and  the  most  indispensable  test  of  the  evidence  narra- 
ted on  the  witness's  stand.  Any  one  may  avow  the  obliga- 
tion, and  take  the  judicial  oath.  Knavery  or  perjury  has, 
perhaps,  never  been  detected  in  either  of  these  acts.  As 
to  them,  the  accused  is  a  mere  spectator.  And  it  is  only 
in  the  examination  and  cross-examination,  that  the  knave 
can  be  detected,  errors  of  fact  exposed,  or  false  imagina- 
tions expunged,  and  the  whole  narration  of  a  witness  re- 
duced down  to  its  measure  of  exact  truth  and  legal  applica- 
tion to  the  particular  case  before  the  court. 


COLUMBIA}  December,  1844.  127 

If  this  strict  personal  examination  and  confronting  of 
witnesses  be  considered,  according  to  my  views,  as  one  of 
the  safeguards  to  shield  the  lives  of  men  against  erroneous 
or  imaginary  prejudice,  or  false  charges,  judicial  opinions 
will,  unavoidably,  cleave  more  strongly  to  this  privilege  of 
the  accused  in  every  case.  But,  under  other  views  of  the 
little  importance  of  the  cross-examination,  the  same  opinions 
will  more  readily  yield  to  analogous  decisions,  respectable 
diciaj  and  convenient  practice  ;  and  suffer  it  to  be  frittered 
away,  or  at  least,  qualified,  as  a  test  of  little 
accused,  or  subject  to  convenient  exceptioiuf^|J^y^  ^^Sflt 

The  comparative  importance  attached  bmlre  undestand- 
ing  to  this  third  common  law    test  of  truf|fi^|pj^^|(y0|||^ 
may,  then,  very  well  form  the  pivot  of  opii 
before  the  court.     It  is  certainly  the  jrirn  n  iftn  T^fMJBi AflflF 
my  opinion,  against  what  I  readily  admit, 
are,   in  the  elder  English  reports,  analogous  coun^^ci- 
sions — ^though  I  think  quite   uncertain,  as  to   the   precise 
point  of  the  absence  of  the  accused  at  the  taking  of  the 
depositions — ^held  competent  by  the  court  in   those  cases ; 
and  that  respectable  dicta  and  practice  may  be  arrayed  in 
support  of  the  argument  on  the  other  side  of  the  question. 
And,  of  course,  there  may  well  be  two  opinions.     But  the 
consideration  of  such  authorities  properly  belongs  to  the 
second,  and  only  further  head  of  the  argument. 

For  the  present,  I  will  only  add  to  my  own  exposition 
of  the  privileges  and  importance  of  the  cross-examination, 
the  authority  of  Starkie  on  Evidence,  and  refer,  generally, 
to  Russel,  Roscoe  and  Phillips,  on  the  same  subject,  who  all 
agree,  in  this  respect,  with  Starkie.  I  know  of  no  disa* 
greement  among  the  expounders  of  evidence  upon  the 
importance  of  the  cross-examination.  But,  while  naming 
those  four  respected  writers,  I  will  notice  in  advance  their 
striking  agreement  in  another  particular ;  una  voce,  they 
notice  the  English  decisions  on  the  question  now  before 
this  court,  from  their  main  foundation  and  origin  in  Lord 
Mcrley^s  case,  7  State  Trials,  421,  downwards.  They 
notice  them  respectfriUy,  yet  obviously,  as  precedents,  not 
to  follow,  but  to  deter,  and  to  be  guarded  against  in  the 
proper  construction  of  the  English  Statute  of  1  <&  2  P.  <& 
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M.  upon  which  the  present  case  turns.     But  of  this  here- 
after. 

Starkie,  after  discussing  the  other  tests  to  which  witness- 
es are  subjected,  proceeds  thus,  sec.  70,  p.  96 — "  And  next, 
the  power  given  to  the  party,  against  whom  evidence  is 
offered,  of  cross-examining  the  witness,"  (&c.  "constitutes 
a  strong  test,  both  of  the  ability  and  the  willingness  of  the 
witness  to  declare  the  truth."  "The  opportunity,"  <ftc. 
"his  ability  to  acquire  the  requisite  knowledge,  his  powers 
of  memory,  his  situation  with  respect  to  the  parties,  his 
motives,  are  all  severally  scrutinized  and  examined." — 
"Under  such  circumstances,  it  must  be  very  difficult  to  in- 
terweave a  false  account  so  nicely  with  the  truth,  as  to 
make  it  consistent  and  agree  with  all  the  other  circumstan- 
ces of  the  case,"  <&c.  "  It  operates  to  the  exclusion  of  all 
that  is  usually  described  as  res  inter  alios  acta"  Can 
one  doubt  that  this  is  the  true  practical  test? 

An  upright  man  requires  neither  oath  nor  appeal  to  his 
faith,  but  yet  may  be  mistaken,  and  require  the  same  test ; 
and  a  knave  must  have  it  applied,  as  the  most  essential  for 
his  detection.  But  further — every  man  may  have  observ- 
ed the  facility  with  which  very  many  good  men  lend 
themselves  to  the  impressions  of  a  sudden  emergency, 
temporary  excitement,  or  neighborhood  sympathy,  especieJ- 
ly  upon  an  alarming  outcry  of  bloodshed  and  murderous 
violence.  And  such  are  the  cases  for  the  coroner's  inquest, 
and,  of  necessity,  hastily  urged  on  to  trial.  Cases  that 
the  Courts  of  Sessions  would  postpone  to  let  the  witnesses, 
and  even  jurors,  cool  down  to  a  rational  temperance.  The 
coroners's  cases  should,  therefore,  be  among  the  last  to  dis- 
pense with  any  of  the  common  law  guards. 

2.  Now,  then,  what  is  the  degree  of  Legislative  enact- 
ment, or  the  weight  of  judicial  authority,  that  would  justify 
this  court  in  permitting  the  prisoner,  Daniel  Campbell,  to 
be  impugned  by  the  depositions  of  R.  Kelly,  taken  in  the 
prisoner's  absence  ?  These  are  to  be  now  considered  by 
the  court.  Has  this  privilege  been  taken  away,  in  the  par- 
ticular instance  of  depositions  taken  before  the  coroner^ 
either  by  the  English  Statute  of  1  <&  2  P.  <&  M.  or  by  oux 
recent  Act  of  1839? 
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The  statute  is  as  follows : — "Every  coroner,  upon  inqui'* 
sition  before  him  found,  whereby  any  person  or  persons 
shall  be  indicted  for  murder  or  manslaughter,  or  as  acces* 
sary  or  accessaries  to  the  same,  before  the  murder  or  man- 
slaughter committed,  shall  put,  in  writing,  the  effect  of  the 
evidence  given  to  the  jury  before  him,  being  material ;  and 
shall  certify  the  same  evidence  to  the  next  Court  of  Ses* 
sions."     1  (&  2  P.  (&  M.  5  sec.     2  Stat  482. 

Our  Act  of  1839,  p.  51,  enacts — "  That  the  testimony  of 
all  witnesses  examined  on  inquest,  shall  be  taken  down  in 
writing,  by  the  coroner,  and  signed  by  the  witnesses." 
And  at  p.  63 — "The  original  inquest  and  evidence  are  to 
be  returned  to  the  clerk  of  the  district." 

By  this  Act  the  provisions  of  the  Statute  of  P.  &  M.  are 
extended  to  every  inquest  of  the  coroner. 

The  general  object,  at  least,  of  our  Act,  would  seem  to 
be^  to  record  the  whole  of  the  information  obtained  upon 
any  inquest  concerning  the  sudden  or  violent  death  of  a 
man,  for  the  purpose  of  a  prosecution,  for  satisfaction,  or 
any  investigation  of  the  public,  or  of  individuals  concern* 
ed.  So  much  is  due  to  the  living  and  the  dead.  Sudden 
and  unnatural  deaths  shock  us  all.  But  I  cannot  see  a 
word  in  either  Act,  to  justify  any  alteration  in  the  esta- 
blished rules  of  evidence,  or  the  rights  of  parties.  Before 
the  statute,  the  coroner  took  the  same  evidence — ^now  he 
writes  and  returns  it.  .And  let  me  here  observe,  that  the 
information  and  publication  of  the  kind  of  death,  the 
wound,  time  and  manner,  place  and  circumstances,  may 
often  lead  to  unlooked  for  charges  against  unsuspected  per* 
sons,  and  even  of  -men  abroad.  And  shall  they  all  be 
assumed  per  leges,  to  have  neglected,  though  absent,  the 
time  of  cross-examination  ?  Because  our  Act  is  general  for 
ail  inquests,  the  examination  public,  and  of  high  respecta- 
bility ?  On  the  contrary,  is  there  not  too  much  of  mere 
formula,  if  not  fiction,  in  such  a  notion? 

Where  life  is  perilled,  the  one  only  competent  court  and 
jury,  should  proceed  upon  their  own  proper  responsibility. 
And  if  ineffectual,  then,  in  the  proper  principles  of  our 
crimiiial  code — not  merely  in  the  sentiments  of  Becaria — ^it 
is  better  that  the  guilty  wretch  shall    be  given  up  to   the 

ir 
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solitary  &rum  of  faiB  conscious  guilt,  radier  than  a  case 
dangerous  to  the  unwary  or  innocent,  should  creep  into 
judicial  precedent. 

Neither  the  Statute  nor  the  Act  has  any  express  proYi* 
sion,  that  the  depositions  shall  go  to  the  jury  in  any  case. 
But  the  Statute  P.  <&  M.  has  been  so  expounded: — Prorided 
the  accused  was  present,  and  had  the  opportunity  of  a 
cross-examination,  and  the  witness  be  dead,  &c. 

So  much  may  be  conceded  as  well  settled.  See  East 
PI.  of  Cr.  440 ;  Leach,  14  ;  BuUer,  43 ,  Salk.  281.  This, 
in  some  sort  at  least,  respects  the  right  of  cross-examination. 
But  that  the  deposition  of  a  witness,  taken  before  the 
coroner,  in  the  absence  of  the  accused,  has  been  made 
legal  evidence,  so  as  to  dispense  with  the  right  of  cross- 
examination,  in  cases  where  the  witness  has  died  before 
the  final  trial,  has  not,  as  far  as  I  have  discovered,  been 
plainly  adjudged,  even  in  the  English  cases,  and  certainly 
has  never  been  decided  by  our  own  courts.  On  the  con* 
trary,  thiU  question  stands  not  only  open  under  our  own 
decisions,  but  under  a  respectable  judicial  consideration  of 
the  English  cases  upon  the  subject,  concluding  with  a  plain 
opinion  adverse  to  the  competency  of  such  depositions. 

The  opinion  interwoven  in  the  case  of  The  State  vs. 
Hill,  2  Hill,  607,  though  not  a  formal  adjudication  upon 
this  point,  was  yet  formed  upon  a  full  and  argumentative 
review  of  the  English  cases,  and  of  the  law  of  evidence^ — 
of  evidence,  to  use  a  well  known  figurative  expression  and 

fine  illustration  of  Judge  Waties,  in  ■  ■  ■  ■ -'— -  case,  as 

''filtrated"  through  the  strong*  and  matured  understandings 
of  profound  and  experienced  modern  jurists,  dijesting  well- 
considered  adjudications. 

It  is  to  such  writers,  and  to  modern  decisions,  that 
we  are  to  look  for  our  practical  doctrines  in  respect  to 
evidence,  in  criminal  as  well  as  commercial  cases,  and 
by  no  means  so  much  to  the  old  English  cases,  ad- 
judged, in  the  one  instance,  at  a  time  when  there  was 
little  commerce,  and  in  the  other,  when  a  supposed  felon 
had  no  counsel,  no  process  to  enforce  the  attendance  of  his 
witnesses,  and  no  right  to  have  them  sworn  in  court. 
Who  would  look  to  Sir  W.  Raleigh^  or  Lord  Russell's  ease 
for  a  fair  trial  or  just  judgment  ? 
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I  do  think  thai  it  has  been  already  shewn,  that  there  is 
sound  reasoning,  founded  on  the  best  principles  of  evidence, 
for  the  opinions  of  Starkie,  Phillips,  Russell  and  Roscoe, 
and  of  Judge  Johnson,  in  The  State  vs.  HiUy  all  con- 
curring, and  suggesting  a  reconsideration  of  the  old  Eng- 
lish eases  on  the  point  before  us.  And,  I  may  fairly  say, 
without  disrespect  to  the  twelve  judges  of  England,  that 
the  opinion  expressed  in  The  State  f>s*  HUl,  may  be 
ratioDally  set  off  against  the  resolves  made  at  their  confer- 
ence, upon  the  occasion  of  Lord  Morley's  trial  before  the 
Peers,  and  which  resolves  have  formed  the  foundation  of  the 
construction  of  1  <&  2  P.  <&  M,  and  led  to  the  practice,  dicta, 
and  acquiesence  of  some,  not  all,  of  the  English  judges,  and 
to  Ihe  cases  that  followed.  It  cannot  escape  observation 
that,  at  most,  their  resolves  were  no  more  than  respectable 
obiter  dicta^  (See  7  State  Trials,  421,)  and  made  before  the 
meeting  of  the  Peers  who  tried  Lord  Morley. 

The  resolutions  of  judges  do  not  form  authoritative  and 
binding  decisions,  any  more  than  the  voluntary  opinion  in 
The  State  vs.  Hill.  Thus,  then,  even  in  the  English 
courts,  the  precise  point  of  this  case  stands  as  one  of  un- 
certain final  adjudication  ;  with  a  practice  assuming  it  to 
hafve  been  decided;  but  with  a  catalogue  of  their  best 
expounders  of  evidence  opposed  to  the  supposed  judicial 
construction,  and  questioning  its  consistency  with  a  prin- 
ciple established  for  the  protection  and  safety  of  life  itself. 
In  such  a  case,  we  cannot  yield  so  much  to  less  than  the 
most  binding  authority. 

When  money  or  property  is  taken  from  us,  it  still  enures 
to  the  general  convenience  and  advantage  of  society; 
thousands  are  still  heirs  to  it.  But  when  life  or  member  is 
destroyed^  they  pass  from  the  world,  and  there  is  no  requital. 
It  follows,  that  such  inflictions  must  be  in  strictest  confor- 
mity to  established  law,  and  only  when  the  case  is  clearly 
within  the  lex  terrcB  and  its  due  course,  and  the  punish- 
ment the  result  of  human  necessities. 

If  left  to  my  own  understanding,  I  cannot  conceive  how 
judges  could  have  resolved,  that  the  depositions  of  deceased 
witnesses,  when  examined  by  the  coroner,  should  be 
a&  competent  evidence  at  the  final  thai  of  life  and 
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death — ^but  by  assuming  that  the  written  testimony  had 
been  taken  under  all  the  guards  and  tests  of  the  common 
law,  and  especially  those  of  the  cross-examination.  And  I 
should  so  expound  the  resolves  of  the  twelve  judges,  as 
not  to  infract  the  privilege  of  the  cross-examination  in  any 
case ;  and,  emphatically,  in  the  unavoidable  and  hasty 
examinations  before  coroners,  super  visum  corporis. 

Upon  the  whole,  therefore,  I  cannot  but  conclude,  that 
we  are  still  left  to  the  rational  construction  of  both  the 
statute  of  Phillip  and  Mary,  and  the  extension  of  its  pro- 
visions by  our  Act  of  1839  to  all  inquests.  To  be  governed 
in  that  construction,  in  the  instance  before  the  court,  by 
the  common  law  test  in  the  right  of  the  piisoner  to  have 
been  present  at  the  examination  of  R.  Kelly,  before  his 
depositions  can  be  received  as  competent  evidence  before 
the  jury. 

A  new  trial  is,  therefore,  ordered. 

Butler,  Wardlaw  and  Frost,  JJ.  concurred. 

O'Neall,  J.  dissenting.  In  this  case,  my  absence  at 
the  argument  is  to  me  a  subject  of  deep  regret.  Had  I 
known  the  case  under  argument  would  have  been  suspend- 
ed, and  this  case  taken  up,  my  duties  in  another  quarter 
would  have  been  foregone,  and  I  would  have  been  present. 
Situated  as  I  am,  I  feel  it  is  a  duty  I  owe  to  myself  and  to 
the  law,  to  state  my  views  on  the  point  on  which  a  majo- 
rity of  the  court  have  determined  to  grant  a  new  trial. 

The  question  whether  depositions,  (of  witnesses  since 
dead)  taken  before  the  coroner  on  an  inquest  super  visum 
corporis,  are  admissible  in  evidence  on  the  trial  of  the  slayer, 
is  neither  new  nor  doubtful.  The  Statute  of  1  <&  2  P.  <ft 
M.  sec.  6,  provides  that,  "every  coroner,  upon  inquisition 
before  him  found,  whereby  any  person  or  persons  shall  be 
indicted  for  murder  or  manslaughter,  or  as  accessary  or 
accessaries  to  the  same  before  the  murder  or  manslaughter 
committed,  shall  put  in  writing  the  effect  of  the  evidence 
given  to  the  jury  before  him,  being  material,"  and  shall 
certify  the  same  evidence  to  the  next  Court  of  Sessions. 
By  the  Act  of  1839,  p.  51,  sec.  20,  it  is  provided,  that  the 
testimony  of  all  witnesses  examined  upon  an  inquest,  shall 
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be  taken  down  in  writing  by  the  coroner,  and  signed  by 
the  witnesses.  By  the  32d  sec.  p.  63,  the  original  inquest 
and  evidence  is  to  be  returned  to  the  clerk  of  the  district. 
What  is  the  value  or  propriety  of  these  provisions,  if  they 
be  not  intended  to  perpetuate  the  testimony  ?  In  the  reign 
of  the  2d  Charles,  the  question,  whether  the  evidence 
given  before  the  coroner,  in  the  event  of  the  death  of  the 
witnesses,  was  or  was  not  admissible,  was  considered  and 
solenmly  adjudged.  In  Lord  Morletfs  case,  7  State  Trials, 
42] ,  the  judges  of  England,  consisting  of  Sir  John  Kelyng, 
C.  J,  K.  B.  Sir  Orlando  Bridgman,  C.  J.  of  the  Common 
Pleas,  Sir  Matthew  Hale,  C.  Bar.  of  the  Exchequer,  Atkins, 
Twisden,  Tyrell,  Turner,  Browne,  Windham,  Archer, 
Raynsford  and  Morton,  summoned  to  attend  the  trial  before 
the  Peers,  met,  and,  inter  alia,  resolved,  una  voce^  ''that  in 
case  any  of  the  witnesses  which  were  examined  before  the 
coroner  were  dead  or  unable  to  travel,  and  oath  made  there- 
of, that  then  the  examination  of  such  witnesses  so  dead  or 
unable  to  travel,  might  be  read,  the  coroner  first  making 
oath  that  such  examinations  are  the  same  which  he  took 
upon  oath,  without  any  alteration  whatever."  This  point, 
thus  solemnly  settled,  has  been  uniformly  followed  ever 
since,  with  the  single  exception,  that  the  record  of  the 
evidence  certified  and  signed  by  the  coroner,  is  now  taken 
in  place  of  his  oath.  To  this,  it  is  objected,  that  it  does 
not  appear  but  that  the  prisoner  might  have  been  present 
at  the  examination  ;  so,  here,  it  does  not  appear  but  that 
Campbell  might  have  been  present.  But  I  take  it,  if 
any  such  distinction  as  presence  or  non-presence  had 
been  deemed  material,  it  would  have  been  stated  in  as  sol- 
emn a  settlement  of  the  rule  of  evidence  as  that  which 
occurred  in  Lord  Morley^s  case.  In  1  Lev.  180,  I  find 
Bramwick^s  case,  who  was  tri^  in  the  King's  bench,  as 
principal  in  the  second  degree  to  Lord  Morley,  in  the 
murder  of  Hastings,  in  which  it  was  ruled,  that  the  depo- 
sitions of  two  witnesses  taken  before  the  coroner,  who  were 
now  dead,  should  be  read.  The  same  case  is  reported  in 
2  Keb.  19,  in  which  it  is  stated,  in  this  wise — "White,  the 
coroner  of  Westminster,  offered  the  examination  of  wit- 
nesses, who  were  sworn  to  be  dead,  and  swearing  that  they 
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vera  the  same  taken  before  him,  viz ,  One  Woodward  and 
Hancock,  which,  per  curiam^  is  good  evidence  of  muither 
oar  any  other  crime.'^  It  is  said  these  are  old  cases ;,  true^ 
they  have  near  two  hundred  years  of  antiquity  on  their 
side ;,  and  in  that  time,  being  never  questioned,  how  eaa 
Ihey  be  now  overturned  ?  Instead  of  being  questioned, 
until  RiAsseU,  Starkie  and  Roscoe  wrote,  no  one  ever  dreamr 
ed  of  doubting  theiaa.  That  great  and  good  man.  Sir  Mat- 
thew^ Hale,  in.  his  Pleaa  of  the.  Grown,  2d  voli.  284,,  recog- 
nizes the.  rule  in  its  broadest  terms.  Judge  BuUerf,  in  hia 
trials  at  nisi  primsy  242,  isays^  '^If  the  witnesses  examined 
on  a.  coroner's  inquest  be  dead  or  beyond  sea,  their  deposit 
tioQs  may  be  read ;  for  the.  coroner  is  an  officer  appointed, 
on  the  behalf  of  the  pud^lic^  to  make  inquiry  about  the 
matter  within  his  jurisdiction."  In  Leach's  Grown  Cases,, 
14,  Webster^ s^  case  will  be  found,,  in  which  the  deposition  o£ 
an  accomplice  taken  before  the  Lord  C.  J.  Lee,  was  allowed 
to  be  read,  on  proof  of  his  death.  la  the  King  vs.,  Eris-- 
todly  3  T.  R.  713,  it  is  stated  by  Buller,  J.  that  the  examinar- 
tion  of  a  pauper,  undes  the  13  <&  14  Cac.  2,  <<was  very 
similar  to  the  case  of  depositions  before  a  coroner,,  whicbi 
has  been  long'  settled  to.  be  good  evidence,  though,  the  per- 
son accused  ba  not  present  when  it  is  taken^  nor  arer  heard- 
qf  it,,  till  the  moment  it  is  produced  against  him."  Lord 
Eenyon,  who  differed,  from  Buller  on  the  point  before  them,, 
admitted  the  rule  in  criminal  cases,  asta  depositions  befoitt; 
the  coDoner..  For  he  saidi — ^^These  exceptions  alluded  to,» 
meaning  depositions  taken  before  magistrates  and  coroners,, 
ane  founded  on  the  statutes  of  P.  &  M.  and  tiiat  they  go. 
no  further,  is  abundantly  proved.  Besides^,  the  examina- 
tion before  the  coroner  is  an  inquest  of  office^  itiis  a  trans^ 
action  of  notoriati/n  to  tnhich  every  person  has  cuocess?^ 

After  such  an  array  of  authority,  I  confess  that  I  should 
aa  little  think  of  questioning  the  rule,  as  I  would  the  first 
rule  of  evidence.  It  is  true.  Judge  JoHNaoiif,,  iui  2  Hill^, 
610,  did  express  a  doubt  about  the  admissibility  of  such 
evidence,  hut. the  point  waa  not  before  him^.and  he  merely 
acquiesced  in  the  reaisonableness  of  Starkie's  doubts.  Our* 
^t.of  1830  is  stronger  than  that  of  P..  &  M.  The  deposi- 
tions acato  be  signed  by  tbe>'  witnesses^,  and.  it  henoe  shows; 
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that,  as  a  measure  of  perpetuatioQ,  and  at  the  same  time  mak'^ 
ing  the  evidence  more  certain,  it  was  thought  to  be  desirable 
that  the  evidence  should  be  taken  down,  read  to  the  witness- 
es, and  then  signed  by  them.  Thus  making  every  thing  as 
certain  as  human  imperfections  will  allow.  I  attach  no 
consequence  to  the  presence  of  the  prisoner,  or  his  right  of 
cross-examination.  Neither  of  them  are  of  any  intrinsic 
consequence  to  truth ;  and  then,  when  it  is  remembered  this 
is  an  inquest  of  office,  and  that  the  testimony  is  only  resort* 
ed  to  where  God  has  put  it  out  of  the  power  of  the  State, 
or  the  accused,  to  have  the  benefit  of  a  fresh  examination 
of  the  witnesses,  there  can  be  no  reason  to  complain  of  its 
admissibility.  If  the  depositions  are  not  competent  on  the 
part  of  the  State,  how  can  they  be  on  the  part  of  the  ac- 
cused ?  The  rule  must  work  both  ways,  or  fail.  No  one 
heretofore  would  have  thought  of  objecting  to  the  evidence, 
if  offered  by  the  prisoner. 

EvANS^  J.  concurred. 


A»  M.  Norwood  and  others  vs.  William  Byrd. 

Where,  (mq  the  fiice  of  a  deed,  the  intention  to  conrey  a  partkolar 
tract  of  land,  is  clear,  but  the  description,  by  metes  and  bounds,  is,  upon 
a  snivey  for  the  purpose  of  locating  the  tract,  ascertained  to  be  erro. 
neoas,  die  description  by  metes  and  bounds  will  be  rejected  as  surplus* 
age,  and  the  land  located  so  as  to  cover  the  tract  clearly  intended  to 
be  oonreyed. 

Purol  evidence  is  inadmissable  to  show  that  the  grantor  intended  to 
convey  a  difierent  tract  of  land  from  the  one  mentioned  in  the  deed. 

Before  Frost,  J.  at  Darlington^  Spring  Term,  1844. 

This  was  an  action  of  trespass  to  try  title.  The  report 
of  his  Honor  is  as  follows :     "  Both  plaintiffs  and  defendant 
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claimed  under  a  grant  to  John  Norwood,  dated  2d  April, 
1792.  John  Norwood  devised  the  lands  in  question  to  his 
sons,  A.  M.  Norwood  and  Jesse  Norwood,  equally,  in  com- 
mon. The  plaintiffs  are  the  said  A.  M.  Norwood,  and  the 
minor  children  of  Jesse  Norwood,  deceased.  The  defen- 
dant claims  under  a  conveyance  from  said  A.  M.  Norwood 
in  January,  1832.  The  issue  respects  the  location  of  de- 
fendant's land.  The  figure  subjoined  represents  the  land 
and  points  of  dispute. 


N 


/ 


\ 


^      Campbell's  Jand. 


A  repreaents  defendant's  trespass. 

The  plaintiff  A.  M.  Norwood,  and  William  Griggs, 
through  whom  the  defendant  claims,  were  in  treaty  for  the 
purchase  of  a  parcel  of  land,  the  remainder  of  the  Norwood 
grant,  which  had  not  been  sold  by  the  grantee  to  Johnson. 
The  evidence  is  very  clear  that  they  mistook  the  tract  des- 
ignated as  the  Harrall  tract  for  the  residue  of  the  Norwood 
grant,  supposing  that  such  residue  was  known  as  the  Har- 
rall land.  A.  M.  Norwood  did  not  know  at  the  time  of  the 
sale  that  he  owned  any  other  land  than  the  residue  of  the 
Norwood  grant,  nor  was  it  known  to  him  or  Joseph  Nor- 
wood till  some  years  after,  when  informed  that  a  parcel  of 
land  unclaimed,  belonged  to  him.  They  went  round  the 
line  of  the  Harrall  land,  with  the  Norwood  grant  as  a  guide, 
and  supposed  they  had  found  the  lines  of  the  grant  in  the 
boundaries  of  the  Harrall  land.  At  the  lightwood  stake 
corner,  marked  E,  they  discontinued  their  search  for  the 
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comers  and  line,  and  Norwood,  comparing  the  Norwood 
grant  with  the  lines  traversed,  affirmed  the  Harrall  land  to 
be  the  residue  of  the  Norwood  grant.  The  two  parcels  of 
land  lie  in  the  opposite  angles  of  two  intersecting  lines. 
Griggs  t^ok  possession  of  the  Harrall  tract,  and  has  occu- 
pied it  since  the  purchase.  Soon  after  the  purchase  he  be- 
came dissatisfied  that  his  title  did  not  cover  his  land,  and  he 
desired  Joseph  Norwood  to  make  him  a  title  which  would 
cover  it.  He  spoke,  however,  of  the  Harrall  land  as  the 
land  he  had  bought  of  Norwood. 

After  the  parol  agreement  for  the  purchase  of  the  land 
by  William  Griggs,  Joseph  Norwood  was  employed  by  A. 
M.  Norwood  to  draw  the  conveyance.  He  described  the 
land  in  the  deed  by  the  lines  of  the  grant,  beginning  at  a 
pine  tree  in  the  southern  line  at  M,  to  the  water  oak  corner 
at  B,  to  the  pine  corner  at  C,  thence  to  a  pine  at  L,  and  then 
"  by  an  agreed  on  line,  to  the  beginning  pine  corner,  sepa- 
rating the  said  one  hundred  acres  from  the  balance  of  the 
survey  now  owned  by  William  Johnson."  The  defen- 
dant produced  in  evidence  the  original  Norwood  grant,  as 
part  oi  bis  title  ;  and  a  grant  to  Richard  Jordan,  dated  No- 
vember, 1834,  for  the  Harrall  land.  The  plaintiff  showed 
no  title  to  the  Harrall  land,  except  some  proof  of  the  pos* 
session  by  John  Norwood  the  testator,  and  by  A.  M.  Nor- 
wood since  his  death.  The  agreed  on  line,  which  parts  off 
the  land  of  Johnson  from  the  residue  of  the  grant,  is  repre- 
sented by  the  line  K  E  at  right  angles,  to  dotted  line  L  M, 
described  in  Norwood's  conveyance  to  Griggs  as  the  agreed 
on  line. 

The  jury  were  instructed  that  if  Griggs,  from  whom  de- 
fendant claimed,  supposed  he  had  bought  the  Harrall  tract, 
bat  took  a  conveyance  from  Norwood  of  the  residue  of  the 
Norwood  grant,  that  the  deed  must  control  the  mistake  of 
fact,  and  the  defendant's  title  to  the  land  in  dispute  be  de- 
termined by  the  description  in  the  deed.  That  the  dispute 
between  the  parties  related  to  the  location  of  the  land  des« 
cribed  in  the  conveyance,  and  by  the  proof  of  the  location 
the  verdict  should  be  decided.  That  the  location  of  the 
defendant's  title  in  the  Norwood  grant,  so  as  to  cover  the 
locus  of  the  alleged  trespass,  was  supported  by  the  deed 
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describing  it  as  the  residue  of  the  Norwood  grant  not  sold 
to  Johnson^  the  coincidence  of  two  lines  and  a  corner,  and 
the  agreed  on  line  within  that  grant,  though  not  correspon- 
ding in  its  direction  with  the  description  of  the  deed ;  and 
the  possession  of  the  original  Norwood  grant  by  the  defen- 
dant as  a  part  of  his  title.  Against  this  evidence,  the  plain- 
tiff's location  of  defendant's  title  was  supported  by  only 
part  of  a  line,  which  separates  the  Norwood  grant  from  the 
Harrall  land,  and  by  a  boundary,  (Dubose's  land.)  Both  of 
these  facts  lost  much  of  their  influence  when  it  was  recol- 
lected that  the  deed  of  conveyance  was  drawn  by  Joseph 
Norwood,  and  the  description  in  the  deed  proved  to  have 
referred  to  the  south  west  line  of  the  Norwood  grant. 

In  the  course  of  the  trial  the  plaintiffs  offered  to  prove  by 
Joseph  Norwood  that  A.  M.  Norwood  had  directed  him  to 
convey  the  Harrall  land,  which  evidence  was  rejected  as 
contradicting  the  deed. 

The  jury  found  for  the  defendant,  and  the  plaintiffs  gave 
notice  that  they  will  move  the  Court  of  Appeals  for  a  new 
trial,  on  the  following  grounds. 

1.  That  the  plaintiffs  proved  title  to  the  land  in  dispute, 
and  the  deed  of  A.  Norwood  to  William  Griggs,  under  which 
defendant  claimed,  did  not  embrace  the  said  land,  and  it 
was  certainly  the  plaintiffs's. 

2.  That  the  said  deed  referred  to  the  tract  called  the 
Harrall  tract,  and  not  to  the  land  for  which  the  action  was 
brought. 

3.  That  the  deed  was  shown  by  the  surveyors  to  be  am- 
biguous, and  that  it  did  not  embrace  the  loctis  in  quo,  and 
it  was  shown  by  parol  that  Griggs,  under  whom  defendant 
claimed,  bought  the  Harrall  tract,  and  went  into  the  posses- 
sion of  that  tract  under  his  deed,  which,  under  the  doubtful 
location,  was  conclusive  as  to  which  tract  the  deed  of  A« 
Norwood  conveyed. 

4.  That  when  Griggs  bought  the  lands,  the  lines  of  the 
Harrall  tract  were  shown  him,  and  he  bought  that  tract  and 
no  other,  and  did  not  claim  for  a  number  of  years  the  other 
tract  to  have  been  conveyed  to  him  by  this  deed,  although 
he  was  present   when  Jordan  re-surveyed  it  for  himself, 
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and  occupied  it ;  the  said  Griggs  remaining  in  possession  of 
the  Harrall  land  to  the  present  day. 

5.  That  the  deed  being  ambiguous  as  to  the  locus,  it  was 
susceptible  of  explanation  hy  parol,  and  his  Honor  over- 
ruled the  evidence  of  the  person  who  drew  the  deed,  as  to 
what  tract  was  intended  to  be  conveyed. 

6.  That  a  mistake  having  been  shown  as  to  the  descrip- 
tion of  the  land,  plaintiff  offered  evidence  of  such  mistake, 
which  was  overruled  by  the  Judge. 

7.  That  the  description  did  suit  the  Harrall  land  in  some 
respects,  but  in  no  respect  did  it  suit  the  land  sued  for,  and 
therefore  might  have  been  referred  by  parol  to  the  former. 

Dargan^  for  the  motion. 
Simsy  contra. 

Curiuy  per  Frost,  J.  The  deed  of  the  plaintiff  to  Wm. 
Griggs,  Jun,  under  whom  the  defendant  claims,  describes 
the  land  conveyed  as  '^  all  that  plantation  or  tract  of  land  of 
one  hundred  acres,  more  or  less,  being  the  south  west  end 
of  a  three  hundred  acre  survey  granted  to  John  Norwood, 
2d  April,  1792,  beginning  at  S  line  of  said  survey,  at  a  pine 
corner ;  thence  south  west  to  a  water  oak  corner,  bounded 
by  land  originally  owned  by  John  O'Neall,  (now  estate  of 
Campbell ;)  thence  north  west  to  a  pine  corner,  bounded  by 
land  at  survey  vacant,  now  Isaiah  Dubose's  and  others ; 
thence  north  east  to  a  pine  corner  bounded  by  land  former- 
ly of  John  Norwood,  deceased ;  thence  by  an  agreed  on  line 
to  the  beginning  corner,  separating  the  one  hundred  acres 
from  the  balance  of  the  survey  now  owned  by  Wm.  John- 
son." The  land  thus  described  is  embraced  within  the 
Unas  of  the  Norwood  grant,  about  the  location  of  which 
there  is  no  dispute.  The  defendant  is  in  possession  of  the 
residue  of  the  Norwood  grant,  not  sold  to  Johnson,  claiming 
it  under  the  deed  from  the  plaintiff  to  Wm.  Griggs,  Jun. 
and  in  this  action  the  plaintiff  seeks  to  recover  it. 

It  is  contended  that  the  land,  described  in  the  deed,-  can- 
not be  located  so  as  to  cover  the  residue  of  the  Norwood 
grant.  If  the  deed  had  merely  described  the  land  convey- 
ed as  the  residue  of  the  Norwood  grant  not  sold  to  Johnson, 
the  intention  of  the  parties  would  have  been  clear,  and  no 
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question  could  have  arisen  respecting  its  location ;  since 
there  is  no  dispute  respecting  Johnson's  line  nor  the  lines 
of  the  grant.  But  a  discrepancy  is  produced  by  the  erro- 
neous description  in  the  deed  of  the  lines  and  boundaries  of 
this  residue.  According  to  the  deed  the  agreed  on  line 
would  be  in  a  direction  at  right  angles  to  the  actual  line, 
so  as  to  locate  the  residue  on  the  south  west  instead  of  the 
north  west  side  of  the  grant.  The  rules  of  location  permit 
the  courses  of  lines  and  boundaries  to  be  rectified,  according 
to  proof  of  the  intention  of  the  parties,  to  an  extent  quite 
sufficient  to  correct  this  error.  Lands  have  been  located 
in  violation  of  almost  every  rule.  Indeed,  location  is  said 
to  be  a  question  of  evidence,  and  cannot  be  reduced  to  fixed 
and  definite  rules.  Coates  vs.  Matthews^  2  N.  <&  M.  99. 
A  correct  location  consists  in  the  application  of  any  one  or 
all  of  the  rules  to  the  particular  case ;  and  when  they  lead 
to  contrary  results,  that  must  be  adopted  which  is  most  con- 
sistent with  the  intention  apparent  on  the  face  of  the  deed. 
Colclough  vs.  Richardson^  1  McC.  167.  To  give  effect  to 
the  intention  of  the  parties,  the  agreed  on  line  described  in 
the  deed,  may  be  corrected,  so  as  to  correspond  with  the 
fact.  The  location  of  the  defendant's  land,  on  the  residue 
of  the  grant,  is  supported  by  the  proof  of  the  contract  to 
buy  that  land ;  by  the  description  of  it  in  the  deed  as  the 
residue  of  the  grant ;  by  the  agreed  on  line  within  the  grant 
called  for  as  a  boundary ;  and  by  the  delivery,  to  the  de- 
fendant, of  the  original  grant,  as  the  muniment  of  his  title. 
The  location  insisted  on  by  plaintiff  is  exterior  to  the  grant, 
has  but  one  line  by  which  it  is  supported,  which  is  com- 
mon to  both  the  Harrall  land  and  the  grant,  and  by  a  re- 
mote boundary,  (DuBose's  land,)  to  reach  which  it  is  ne- 
cessary greatly  to  extend  a  line  beyond  a  marked  corner 
tree,  and  to  vary  the  courses  and  distances  of  every  line  in 
the  description  of  the  deed. 

But  the  simple  question,  not  involved  in  technical  rules, 
nor  placed  beyond  the  reach  of  plain  practical  common 
sense,  is,  whether  the  defendant  shall  be  deprived  of  his 
land  because  the  residue  of  the  Norwood  grant,  so  plainly- 
expressed  in  the  deed,  and  proved  to  have  been  the  subject 
of  purchase,  was  imperfectly  or  erroneously  described  by 
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metes  and  bouods.     In  the  construction  of  a  deed,  where 
there  is  a  contradiction  in  the  description  of  the  premises 
granted,  the  court  may  reject  part  of  the  description  as 
false,  or  mistaken,  for  the  purpose  of  giving  effect  to  the 
deed.     In  McNaughton  vs.  LoomiSj  19  J.  R.  449,  the  pre- 
mises conveyed  were  described  in  the  deed  as  lot  No.  61, 
in  the  second  division  of  a  patent,  giving  the  boundaries  of 
an  adjoining  lot.  No.  60.     It  was  decided  that  the  words 
"lot  No.  61"  might  be  rejected  as  surplusage,   the  descrip- 
tion being  sufficiently  certain  without  these  words.     The 
present  case  is  the  reverse  of  that,  but  to  effect  the  plain  in- 
tention to  convey  the  residue  of  the  Norwood  grant,  the 
boundaries  may  be  rejected  as  surplusage.     So  a  grant  of 
"  all  my  lands  in  B,  in  the  tenure  of  D,  which  I  had  by  the 
gift  of  J.  S.'^  and  in  truth  it  doth  lie  in  B,  and  in  the  ten- 
ure of  D,  but  was  not  the  gift  of  J.  S.  this  is  a  good  grant, 
for  '^  whenever  there  is,  in  the  first  place,  a  sufficient  cer- 
tainty and  demonstration,  and  afterwards  an  accumulative 
description,  and  it  fails  in  point  of  accuracy,  it  will  be  re- 
jected."    If  a  parish  lie  in  two  counties,  viz,  Berks  and 
Wilts,  and  one  grant  all  his  close  called  Callis,  in  the  coun- 
ty of  Berks,  and  in  truth  the  close  doth  lie  in  the  county  of 
Wilts,  "  this  is  a  good  grant  to  pass  the  close,  because  the 
close  passes  by  the  name  of  a  full  and  certain  description." 
2  Shep.  Touchstone,  247  ;  31  Law  Lib.  45. 

The  proof  of  the  contract,  and  the  description,  in  the  deed, 
of  the  land  intended  to  be  granted,  as  '^  a  tract  of  land  of 
one  hundred  acres,  being  the  southwest  end  of  a  three  hun- 
dred acre  survey,  granted  to  John  Norwood,  separated,  by 
an  agreed  on  line,  from  the  balance  of  the  survey  now  own- 
ed by  William  Johnson,"  is  a  '^  sufficient  demonstration 
and  certainty"  of  the  land  granted,  so  as  to  pass  the  land 
by  the  name  of  the  residue  of  the  Norwood  grant,  ^'  as  a  full 
and  certain  description,"  and  the  accumufative  description 
of  it,  by  lines  and  boundaries,  which  fails  in  point  of  accu- 
racy, may  be  rejected.  But  it  is  insisted  that  the  entry  of 
the  defendant  on  the  Harrall  tract,  and  keeping  possession, 
claiming  it  under  his  deed,  is  a  practical  construction, 
which  he  may  not  gainsay.     The  defendant  remained  in 


i 


142  Norwood'  vs.  Btrd. 

possessioD  of  the  Harrall  tract  under  the  continued  misap- 
prehension derived  from  the  piaintiff  's  own  acts  and  decla- 
rations, that  it  was  the  residue  of  the  Norwood  grant. 
Finding  that  the  description  in  the  deed  did  not  protect  his 
possession  he  requested  a  deed  which  should  describe  the 
land,  but  djd  not  get  it.  To  permit  the  plaintiff  to  eject 
the  defendant  from  the  land  sold  to  him,  and  put  him  off 
with  a  tract  to  which  the  plaintiff  has  shown  no  right  or 
title,  on  a  presumption  of  acquiescence,  would  be  to  give 
the  plaintiff  an  advantage  from  his  own  wrong,  and  a  gross 
injustice  against  the  proof  to  the  contrary,  furnished  by  the 
deed ;  it  cannot  be  presumed  that  the  plaintiff  intended  to 
sell,  and  that  defendant  acquiesced  in  the  purchase  of,  land 
to  which  the  plaintiff  had  no  title.  , 

The  fifth  and  sixth  grounds  relate  only  to  the  offer  to 
prove,  by  Joseph  Norwood,  that  the  plaintiff  had  directed 
him  to  convey  the  Harrall  land  in  the  deed.  Such  proof 
would  have  contradicted  the  deed,  and  was,  therefore,  inad- 
missible. 

The  motion  for  a  new  trial  is  refused. 

Richardson,  O'Neall,  Evans  and  Butler,  JJ.  con- 
curred. 
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£.    W.  Duckett  vs.  S.  M.   Didrymple  and  others. 
John   N.  Hemdon  vs.  The  same. 

Where  a  sheriff  had  executions  of  different  dates  against  a  defend- 
ant, the  two  oldest  of  which  helonged  to  A.  and  were  suspended  by 
an  injunction  obtained  by  the  defendant,  and  during  the  suspension  the 
sheriff  levied  under  the  junior  executions,  but  before  the  sale  leceived 
notice  from  the  defendant,  that  he  consented  that  the  injunction  should 
be  dissoiyed,  which  was  accordingly  done,  after  the  sale,  and  at  the 
aext  term  of  the  Court  of  Equity — He]d,  that  A's  executions  were 
entitled  to  be  first  paid,  out  of  the  proceeds  of  the  sale. 

Upon  the  dissolution  of  an  injunction  the  parties  are  restored  to 
the  same  position  which  they  occupied  before  it  was  granted. 

The  party,  for  whose  protection  an  injunction  is  granted,  may  at 
any  time  waive  it. 

Before  Butler,  J.  at  Newberrt/y  Fall  Term^  1844. 

This  was  a  rule  on  the  sheriff,  to  shew  cause  why  he 
had  not  applied  monies  in  his  hands,  arising  from  the  sale 
of  S.  M.  Dalrymple's  property,  to  these  cases. 

It  appeared  that  the  two  oldest  executions  against  Dal- 
rymple  belonged  to  William  Lofton.  These  executions 
had  been  suspended,  by  an  injunction  from  Chancery, 
granted  at  the  instance  of  the  defendant.  During  the  sus* 
pension,  the  sheriff,  under  the  executions  of  the  plaintiffs, 
and  some  others,  levied  on  the  property  of  Dalryrople.  On 
the  day  of  the  siale,  but  before  it  took  place,  the  sheriff  was 
served  with  a  notice,  signed  by  S.  M.  Dalrymple,  that  he 
was  willing  that  the  injunction  granted  by  the  Court  of 
Equity  against  Wm.  Lofton,  should  be  dissolved,  and  he 
consented  and  agfreed  that  the  said  injunction  be  forthwith 
dissolved,  and  that  the  executions  and  judgments  do  re- 
sume  their  priority  and  lien  upon  his  property. 

At  the  next  Term  of  the  Court  of  Equity,  which  was 
about  three  months  afler  the  sale,  the  injunction  was  dis- 
solved. 

His  Honor  thought  that  Lofton's  executions  were  enti- 
tled to  be  first  paid,  out  of  the  proceeds  of  the  sale,  and 
discharged  the  rule. 
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The  plaintiffs  appealed,  upon  the  ground  that  Lofton's 
executions  being  enjoined  by  order  of  the  Court  of  Equity, 
at  the  time  oi"  the  levy  and  sale  of  Dalrymple's  property, 
the  sheriff  should  apply  the  money  to  their  cases  in  prefer- 
ence to  Lofton's. 

H.  Summer^  for  the  motion. 
Fair  (J*  Caldwell^  contra. 

Curia^  per  O'Neall,  J.  In  Porteotis  v's.  Snipes^  1 
Bay,  220,  it  is  said,  as  settled  law,  that  upon  a  dissolution 
of  an  injunction  in  Chancery,  the  plaintiff  in  execution 
has  the  right  to  pursue  his  remedy  on  the  judgment  or  ta 
resort  to  the  injunction  bond. 

In  CHbbes  vs.  Mitchell,  2  Bay,  122,  the  language  is  still 
stronger.  In  that  case  the  ^  Judges  say.  "With  respect  to 
the  operation  of  the  injunction  out  of  Chancery,  it  did  not 
alter  or  vary  the  right  of  the  plaintiff  in  the  least,  for  the 
moment  it  was  dissolved,  it  left  the  cause  exactly  in  the 
same  situation  where  it  found  it."  If  this  be  true,  and  I 
do  not  doubt  its  correctness,  it  is  difficult  to  conceive  hov 
the  junior  executions  can  claim  the  proceeds  of  a  sale 
made  after  the  defendant  in  execution  consented  to  dissolve 
his  injunction,  and  the  court  at  a  subsequent  period  made 
the  order  of  dissolution.  It  seems  that,  anciently,  the 
Courts  of  law  did  not  notice  injunctions  in  Equity.  In  later 
times  the  rivalry  between  law  and  equity  has  ceased  to  ex- 
ist, and  the  courts  of  law,  when  necessary,  take  notice  of 
injunctions.  In  doing  so,  and  allowing  them  to  have  full 
effect,  care  has  been  taken  to  prevent  the  party  enjoined 
from  sustaining  injury.  "It  has  been  determined,"  says 
Eden  (in  his  work  on  Injunctions,  93,)  "contrary  to  former 
cases,  that  where  a  plaintiff  has  been  restrained  by  injunc- 
tion for  a  year,  from  taking  out  execution,  he  may  do  so 
without  scire  facias  "  The  same  principle  is  affirmed  in 
Gibbes  vs,  Mitchell,  and  in  that  case  the  court  held  that 
as  the  sheriff  had  levied  before  injunction,  that  he  had  the 
right,  the  moment  it  was  dissolved,  to  sell  under  the  levy, 
although  he  might,  in  the  mean  time,  have  gone  out  of 
office.  These  authorities  so  fortify  the  right  of  the  plain- 
tiffs in  the  older  executions  to  be  remitted,  on  the  dissolu- 
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tion,  to  their  precise  situation  before  it  was  {granted,  that  it 
would  be  unnecessary  to  do  more  than  to  shew  the  entries  of 
their  executions  in  the  sheriff^s  office  to  entitle  them  to  the 
money,  were  it  not  for  the  case  of  Mitchell  vs.  Anderson^ 
1  Hill,  69,  which  it  is  supposed  has  made  such  an  excep- 
tion to  the  rule,  as  will  entitle  the  junior  executions  to  re- 
ceive the  money  in  the  sheriff 's  hands.  I  think,  however, 
that  case  will  not  sustain  such  a  claim.  It  decided,  that 
an  injunction  while  in  force  suspended  the  lien  of  an  older 
fifa,  so  that  the  sheriff  might  execute  the  junior  and  pay 
over  the  proceeds  of  a  sale  to  it.  But  when  stated  thus 
generally  it  was  not  intended  to  apply  to  all  cases  where 
chancery  ordered  injunctions  to  stay  proceedings  at  law. 
Its  application  depended  in  each  case  upon  the  inquiry 
whether  in  point  of  fact  a  bond  had  been  ordered  to  be 
entered  into,  to  pay  the  plaintiff's  debt,  interest  and  costs,  as 
a  substitute  for  the  deposit  of  the  money  in  court.  In 
this  case  it  might  be  enough  to  say  the  junior  executions 
have  not  shewn  that  such  a  bond  was  ordered.  But  tak- 
ing it  for  granted,  that  after  the  injunction  it  must  prima 
facie  be  held  that  the  bond  was  executed,  still  I  think 
the  senior  executions  are  entitled  to  the  avails  of  the  sale. 
The  reasoning  of  my  brother  (Chancellor  Harper)  on 
which  his  opinion  is  based,  is  against  the  mischief  of  a  dor- 
mant lien,  and  that  it  ought  not  to  be  allowed  to  prevail 
so  as  to  either  defeat  or  delay  junior  executions,  or  deprive 
a  defendant  in  execution  of  the  benefit  of  his  injunction, 
by  making  it  necessary  for  the  sheriff  to  sell  enough  to  pay 
the  senior  as  well  as  the  junior  executions.  To  this 
reasoning  formerly  I  yielded  my  assent,  and  now  most 
cheerfully  acquiesce  in  its  truth.  But  it  will  be  observed, 
that  it  supposes  a  state  of  facts  which  is  not  found  here. 
The  consent  of  the  defendant  in  execution  to  abandon  his 
injunction  shews  that  he  will  be  deprived  of  no  advantage ; 
the  sheriff,  too,  after  he  has  notice  of  it,  is  not  selling  a  dol- 
lar more  of  the  defendant's  property  than  the  exigency  of 
the  executions  in  his  hands  demands ;  neither  are  the  junior 
executions  delayed  a  day.  The  reason  why  a  junior  exe- 
cution may  be  enforced  while  an  older  is  suspended  in 
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chancery  by  injunctioiiy  is  given  by  Chancellor  Harper  in 
MitcheU  vs.  Anderson,  at  page  73,  (1st  Hill.)  In  speak- 
ing of  the  decisions  on  the  subject  of  liens,  he  says  '^those 
decisions  go  upon  this,  that  there  is  an  older  judgment  or 
execution  entitled  to  the  money,  to  which  the  sheriff  may 
properly  pay  it.  TTiat  cannot  apply  when  the  sheriff  is 
forbidden  to  enforce  the  older  execiUion,  and  would  be 
guilty  of  a  contempt  of  court,  if  he  should  pay  the  money 
over  to  it?^  The  moment  the  party  said,  I  abandon  my  in- 
junction, and  notice  of  it  was  given  to  the  sheriff,  he  had 
the  right  to  consider  the  mandate  of  chancery  as  revoked, 
and  unquestionably  he  would  be  guilty  of  no  contempt  in 
making  and  paying  over  the  money.  The  consent  would 
save  him  from  that.  In  this  respect  this  consent  is  very 
analagous  to  that  which  was  considered  in  Guignard  vs. 
Olover,  Harp.  Law  Rep.  467,  where  it  was  held  that  an 
execution  not  renewable  generally  without  scifa.  might 
be  renewed  without  that  proceeding,  by  the  consent  of 
the  defendant.  The  proceeding  by  sci  fa,  it  was  said  was 
for  his  protection  alone  ;  if  he  thought  it  unnecessary  he 
might  waive  it.  So  here  the  injunction  was  for  the  de- 
fendant's protection ;  when  he  found  it  was  no  longer  ne- 
cessary he  might  give  it  up.  The  injunction  is  a  process 
arising  out  of  a  case,  but  not  essential  to  its  commence- 
ment or  progress,  and  when  that  is  the  case  its  discontinu- 
ance depends  upon  the  pleasure  of  the  party  moving  for 
and  obtaining  it.  It  is  like  an  execution,  which  the  party 
may  withdraw  or  postpone  to  others  at  his  pleasure. 

But  if  there  was  any  difficulty  in  maintaining  the  pro- 
position, that  the  consent  to  dissolve  the  injunction  was  a 
withdrawal  of  it,  still  I  think,  when  the  consent  is  con* 
nected  with  the  subsequent  dissolution  of  the  injunction, 
that,  all  difficulty  ceases.  As  soon  as  the  injunction  is  dis- 
solved it  unfetters  the  plaintiffs,  and  they  have  the  right  to 
say,  here  are  our  executions,  as  to  which  you  were  inform- 
ed before  you  made  a  sale  of  the  defendant's  propelty,  that 
he  consented  to  dissolve  the  injunction,  and  the  court  has 
assented  that  his  consent  should  have  effect,  and  have  ac« 
cordingly  dissolved  it. 
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In  that  way  the  order  of  dissolution  will  have  relation 
back  to  the  moment  of  the  consent,  and  from  it  "unfetter" 
the  plaintiffs.  I  am  therefore  well  satisfied  with  the  de- 
cision below,  and  that  being  also  the  conclusion  of  this 
oourt,  the  motion  is  dismissed. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


John  Miller  vs.  Wm.  H.  Ghrice  and  John  McMillan* 

Jesse  Miller  vs.  The  same. 

Where  a  magistrate,  having  jurisdiction  of  the  person,  issues  a  war- 
rant or  commitment,  on  the  information  of  another,  for  an  offence 
not  within  his  jurisdiction,  he  will  not  be  liable  in  trespass  for 
an  arrest  or  imprisonment  under  it,  unless  the  want  of  jurisdic* 
tion  appears  on  the  face  of  the  proceedings. 

In  general,  wherever  it  is  necessary,  to  show  want  of  jurisdiction 
to  prove  a  fact  dehors  the  proceedings,  case  is  the  proper  remedy. 

JBtfore  O'Neall,  J.  at  Marion^  Fall  Term^  1844. 

These  were  actions  of  trespass  vi  at  armts^  for  an  un- 
lawful arrest  and  imprisonment  of  the  plaintiffs,  under  a 
warrant  and  commitment,  issued  by  the  defendants  as 
magistrates. 

The  warrant  was  issued  by  Grice,  as  a  magistrate  of 
Marion,  on  the  information  of  James  Gaddy,  charging  that 
Hezekiah,  Jesse  and  John  Miller,  had  committed  an  out- 
rageous assault  and  battery  on  his  person.  Under  this 
warrant  they  were  all  arrested  and  carried  before  McMil- 
lan, another  magistrate,  who  committed  them  all  to  goal. 
They  applied  for,  obtained,  and  were  brought  up  under  a 
habeas  corpus j  before  Judge  Earle ;  who  directed,  if  the 
offence  was  committed  in  North-Carolina,  that  the  prisoners 
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should  be  discharged,  and  remanded  the  case  to  the  magis- 
trate Grice,  who  took  testimony,  and  finding  the  fact  to  be 
that  the  offence  was  committed  in  North-Carolina,  dis- 
charged the  prisoners.  Upon  the  face  of  the  information, 
it  did  not  appear  where  the  offence  was  committed.  It 
was  proved  by  the  plaintiffs,  that  Grice,  after  these  suits 
were  instituted  against  him,  said  that  Gaddy  told  him  the 
assault  and  battery  was  committed  in  North-Carolina. 
It  appeared,  that  when  the  plaintiffs  were  carried  before 
McMillan  they  offered  bail,  which  he  refused  to  take,  and 
committed  them  to  prison. 

On  the  plaintiffs's  ca^^es  being  closed,  a  motion  was  made 
for  non-suit,  on  the  ground  that  case,  not  trespass,  was  the 
remedy. 

His  Honor  granted  the  motion. 

The  plaintiffs  appealed,  on  the  ground,  that  the  whole 
proceedings  being  coram  non  jvdicey  trespass  was  the 
proper  remedy. 

Hezekiah  Miller  vs.  The  same  defendants. 

Before  Frost,  J.  at  Marion,  Spring  Term,  1844. 

This  action,  which  was  for  the  same  offence,  differed 
from  the  other  two  only  in  this  ;  that  his  Honor  overruled 
the  motion  for  a  non-suit,  and  the  plaintiff  had  a  verdict, 
from  which  the  defendants  appealed,  on  the  ground  that 
the  warrant  under  which  the  plaintiff  was  arrested  being 
regular  upon  the  face  of  it,  case  and  not  trespass  was  the 
proper  remedy. 

Munro  for  the  defendants. 

Harllee  and  Thomwelly  for  the  plaintifis. 

Curia,  per  O'Neall,  J.  In  these  cases,  the  only  ques- 
tion necessary  to  be  decided,  is  whether  the  plaintifiis  had 
mistaken  their  remedy.  • 

It  is  often  very  difficult  to  decide  whether  trespass  or 
case  is  the  proper  form.  In  general,  however,  where  case 
can  be  adopted,  it  ought  to  be.  It  allows  more  advantages 
to  both  parties,  and  proceeds  upon  the  veiy  right  of  the 
case;  whereas  trespass  is  an  action  stricti  juris, Siod  stands 
upon  the  point  of  law.     In  passing  upon  a  case  like  the 
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present,  it  is  first  desirable  to  see  how  the  defendants  are 
generally  regarded  in  the  law.  They  are,  as  magistrates, 
highly  favored,  and  all  their  acts  are  entitled  to  the  most 
favorable  consideration.  In  Reid  vs.  Hood  and  Burdine, 
2  N.  and  McC.  168,  the  magistrate  erred  and  exceeded  his 
jurisdiction,  by  making  a  domestic  attachment  returnable 
before  himself,  which  ought  to  have  been  returnable  to 
court,  yet  the  Judges  of  the  constitutional  court  held,  that 
he  was  not  liable  unless  he  acted  wilfully  torong.  So  in 
Young  vs.  Herbert^  2  N.  <fe  McC.  172,  note  a,  where  a 
magistrate  refused  to  bail  on  a  charge  of  bastardy,  and 
committed  the  defendant  to  prison,  it  was  held  to  be  a 
mere  error  of  judgment,  ar^l  that  the  defendant  was  not 
liable.  In  that  case,  it  was  said,  that  to  make  a  magistrate 
liable,  it  must  be  shewn  he  acted  from  malicious  or  cor- 
rupt motives.  According  to  these  authorities,  the  defend- 
ants are  to  be  regarded  as  acting  from  a  sense  of  official 
duty,  until  malice  or  corruption  be  brought  home  to  them. 
In  the  absence  of  such  proof,  it  may  be  that  the  plaintiffs 
might  find  it  very  difficult  to  recover  against  them,  in  any 
form  of  action.  But  be  that  as  it  may,  in  trespass  I 
thipk  they  are  not  liable. 

It  must  be  remembered  in  passing  upon  their  acts  that 
they  are  entitled  to  have  every  possible  legal  construction 
in  their  favor.  The  utmost  charged  against  Grice,  is  that 
he  knew  that  the  offence  was  committed  in  North  Carolina. 
It  may  be  that  he  thought  it  to  be  his  duty  to  apprehend 
offenders,  who  had  been  guilty  of  one  of  the  highest  misde- 
meanors known  to  the  law,  so  that  they  might  be  held  in 
custody,  until  demanded  by  the  Governor  of  North  Caro- 
lina. If  he  had  thus  issued.his  warrant,  and  it  was  even  clear 
he  had  no  right  to  issue  it,  would  he  not  have  been  enti- 
tled to  stand  along-side  of  Burdine  and  Herbert,  and  claim 
the  protection,  that  although  he  had  erred  in  judgment,  he 
had  not  acted  from  malicious  or  corrupt  motives  ?  I  think 
be  would.  For  it  is  far  from  clear,  that  when  an  offence 
such  as  that  committed  by  the  plaintiffs  is  committed  in 
one  State,  and  they  are  found  in  another,  that  they  may 
not  be  apprehended,  and  held  until  the  Governor  of  the 
State  whose  laws  have  been  violated  may  demand  them. 
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I  have  no  doubt  if  it  had  been  said  to  Judge  Earle,  the 
plaintifis  will  be  demanded  by  the  Governor  of  North  Caro- 
lina, that  he  would  have  ordered  them  to  be  detained  in 
custody.  Having  a  due  regard  to  these  views,  how  can 
the  defendants  be  regarded  as  trespassers  in  a  matter  which, 
although  not  cognizable  as  a  direct  offence  against  South 
Carolina,  was  yet  one  in  which  she  might  have  properly 
held  the  defendants  in  custody  to  answer  in  North  Garoli^ 
na?  It  wont  do  to  say  defendants  did  not  so  regard  the 
offence  of  the  plaintifis.  If  they  were  mistaken  in  the  legal 
character  they  gave  it,  and  in  another  point  of  view  the 
plaintiff's  were  properly  arrested,  the  defendants  have  the 
right  to  stand  upon  it.  But  I.  am  willing  to  concede,  that 
the  justice  could  not  issue  a  warrant  for  a  misdemeanor 
committed  in  North  Carolina ;  still  the  defendants  are  not 
liable  in  trespass.  The  only  means  of  preserving  the 
boundaries  between  case  and  trespass,  is  to  maintain  that 
the  latter  will  only  lie  where  the  want  of  jurisdiction  appears 
on  the  face  of  the  proceedings.  Many  of  the  cases  which 
are  relied  upon  to  shew  the  defendants's  liability  in  tres- 
pass, are  of  that  character.  The  case  of  Morgan  vs. 
Hughes,  2  T.  R.  225,  was  an  action  on  the  case  brought 
against  a  Justice  for  maliciously  issuing  a  warrant,  with- 
oul  an  information.  There  the  fact  appeared,  on  the  re- 
cord, and  the  objection  was  taken  by  demurrer,  that  tres^ 
pass  was  the  proper  remedy.  The  Judges  Ashhurst  and 
BuUer  sustained  that  objection  ;  yet  Duller  mainly  rests  his 
judgment  upon  the  ground,  that  it  was  not  sufficiently 
averred  that  the  prosecution  was  ended.  The  ease '  of 
Smith  vs.  ShaWf  12  J.  R.  267,  was  for  the  imprisonment 
of  Smith,  a  citizen  of  the  United  States,  by  an  officer  of  the 
army,  on  charges  of  treason,  and  that  he  was  a  spy.  There, 
upon  the  face  of  the  proceedings,  the  want  of  jurisdiction 
was  palpable,  and  the  defendant  was  a  trespasser.  It  is, 
however,  hardly  worth  the  labor  to  look  further  into  the 
cases,  where,  it  is  true,  the  distinction  does  not  seemt  o  have 
been  attended  to. 

In  McHvgh  vs.  Pundt,  Ist.  Bail.  443,  Judge  Colcock 
stated  the  rule  correctly,  when  he  said  *'if  the  matter  be 
dehors  the  proceeding,  case  must  be   the  action."     This 
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will  be  made  apparent,  I  think,  by  taking  up  a  leading  case, 
Morgan  vs.  Hughes^  and  attending  to  the  rule  put  by  Ashr 
hurst  and  acknowledged  by  BuUer.  "Where  the  imme- 
diate act  of  imprisonment  proceeds  from  the  defendant,  the 
action  must  be  trespass,  and  trespass  only ;  but  when  the 
act  of  imprisonment  by  one  person,  is  in  consequence  of  the 
information  from  another,  then  an  action  upon  the  case  is 
the  proper  remedy,  because  the  injury  is  sustained  in  con- 
sequence of  the  wrongful  act  of  that  other  J'  How  such  a 
rule  can  apply,  unless  in  a  case  where  it  appears  from  the 
record  that  the  magistrate  acted  of  his  own  head,  I  dont 
perceive.  But  when  we  analyze  the  action  of  trespass,  and 
see  how  it  proceeds,  there  can  be  no  difficulty.  The  action 
alleges  the  arrest  of  the  plaintiff  to  be  with  force  and  arms, 
and  against  the  peace  and  dignity  of  the  State.  The  con- 
stable justifies  by  the  warrant ;  the  magistrate  by  the  war- 
rant and  information  ;  when  the  latter  is  shewn,  it  shews 
diat  the  act  complained  of  arose  from  a  charge  made  by 
another,  and  according  to  Morgan  and  Hughes^  case  is 
the  remedy.  To  the  defendants's  plea,  the  plaintiffs  cannot 
reply,  'Hrue,  that  was  the  information  made  before  you,  yet 
you  knew  that  the  cause  of  complaint  arose  in  North  Caro- 
lina ;"  for  that  makes  a  new  cause  of  action  depei^ing 
npon  the  defendants's  scienter]  and  charges  a  regular 
act  to  have  been  maliciously  or  corruptly  adopted  to  op- 
press the  plaintiff.     This  is  case,  not  trespass. 

The  case  of  McHugh  vs,  Pundt,  it  seems  to  me,  is 
identical  with  this,  flere  the  proceeding,  upon  its  face,  is 
sufficient  to  justify  the  arrest  of  the  defendant.  TTiere,  the 
writ  was  from  the  City  Court,  in  a  case  of  which  it  had 
jurisdiction.  The  affidavit  to  hold  to  bail,  was  supposed  to 
be  insufficient  from  facts  outside  of  the  proceeding ;  it  was 
held  that  case,  not  trespass,  was  the  remedy. 

There  is,  it  is  true,  a  class  of  cases  in  which  the  reme- 
dies of  case  and  trespass  are  concurrent,  as  where  a  party 
is  proceeded  against  maliciously^  and  without  cause,  in  a 
court  not  having  jurisdiction ;  Leigh's  N.  P.  648.  The 
case  referred  to  is  Goslin  vs.  Wilcook,  2  Wils.  302.  That 
case,  however,  was  an  action  on  the  case,  and  is  a  strong 
anthority  ajgmst  the  plaintiffit.     There  the  proceeding 
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was  in  an  inferior  jurisdiction,  and  without  any  founda- 
jtion  in  a  case  of  which  it  had  not  jurisdiction,  and  thereby 
the  plaintiff  had  been  imprisoned ;  and  yet  it  was  held,  that 
case  might  be  sustained. 

Another  test  whereby  we  decide  whether  the  action 
should  be  case,  and  not  trespass,  is  that  put  in  Morgan 
and  Hughes.  Does  the  immediate  act  of  imprisonment 
proceed  from  the  defendant  ?  There,  it  was  held  it  didj 
because  he  proceeded  without  information.  Here,  he  had 
an  information  quite  sufficient  to  justify  the  warrant,  and 
hence,  on  that  principle,  trespass  would  not  lie.  Judge 
Buller,  in  his  Nisi  Prius,  79,  states,  with  great  clearness, 
the  distinction  ;  ^^when  the  act  itself  is  not  an  injury,  but  a 
consequence  of  that  act  is  prejudicial  to  the  plaintiff's  per- 
son, trespass  vi  et  armis,  will  not  lie."  Test  this  case  by 
that  distinction.  Here  the  issuing  of  the  warrant  is  the 
defendants's  wrong ;  but  the  consequence  of  that,  the  im- 
prisonment of  the  plaintiffs,  is  the  injury  complained  of; 
and  hence  it  would  seem  trespass  would  not  lie. 

The  true  test  on  the  subject  of  a  want  of  jurisdiction, 
making  all  who  are  concerned  in  issuing  or  executing  pro- 
cess trespassers,  is  to  inquire  whether  there  was  a  jurisdic- 
tion^of  the  subject  matter,  and  of  the  person.  Here,  there 
is  no  doubt  of  the  jurisdiction  of  the  person.  There  is, 
too,  no  doubt,  that  of  the  matter,  as  stated  in  the  informa- 
tion, the  magistrate  had  jurisdiction.  How,  then,  can  a 
matter  outside  of  the  proceeding  make  it  void?  It  is  true, 
that  the  process  might  possibly  have  been  set  aside  as  er- 
roneously issued,  but  that  was  not  done.  Judge  Earle  recog- 
nized its  validity  by  directing  the  magistrate  to  hear  the 
proof  that  the  offence  was  committed  in  No.  Ca.  and  if 
that  was  so,  to  discharge  the  plaintiffs.  Still  the  warrant 
was  untouched.  To  sustain  this  proceeding,  it  should  have 
been  quashed.  As  long  as  it  exists  as  a  legally  subsisting 
process,  case,  not  trespass,  must  be  the  remedy;  I  Ch.  PI.  136. 
Cooper  vs.  Halbert,  2d  M'Mull.  419.  Fripp  vs.  Martin^ 
1  Spears,  236,  are  illustrations  of  the  principle.  In  both 
of  these  cases,  there  were  subsisting  judgments,  justifying 
the  issuing  of  the  executions ;  and  in  the  first  it  was  held 
to  destroy  the  plaintiff's  right  of  action  altogether,  and  in 
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the  other,  where  the  execution  was  issued  after  paymeiit 
of  the  debt,  it  made  the  plaintiff's  remedy  case,  although 
the  judgment  was  afterwards  set  aside.  It  is  true  the  case 
of  Wise  vs.  Withers,  3d.  Granch,  331,  held  that  a  justice 
of  the  peace  was  not  liable  to  be  enrolled  as  a  militia  man, 
and  hence  that  a  conrt  martial  had  not  jurisdiction  to  try 
him  for  a  default,  and  that  all  who  were  concerned  in 
collecting  a  fine  imposed  upon  him  by  such  a  court,  were 
trespassers.  With  great  respect  for,  and  deference  to,  the 
great  man  who  pronounced  that  judgment,  I  would  say 
quandoque  bonus  dormitai  Homerus.  It  is  clear  that  the 
whole  is  wrong.  For  every  able  bodied  white  man  between  18 
and  46  is  liable  to  be  enrolled  as  a  militia  man.  The  party, 
as  a  justice  of  the  peace,  might  be  exempted  by  pleading 
his  privilege ;  but  that  was  mere  matter  of  excuse,  to  be 
presented  to  the  court  martial,  and  did  not  oust  their  juris- 
diction. So  too,  the  officer  executing  the  sentence,  by  the 
distress,  could  have  justified  on  the  clearest  principles  of 
the  common  law,  yet  he  was  the  party  against  whom  the 
action  was  brought.  In  consequence  of  these  plain  mis* 
takes,  I  put  that  case  entirely  aside. 

In  general,  I  lay  down  the  rule  to  be,  that  whenever  it 
is  necessary  to  look  behind  the  proceedings,  and  shew  the 
knowledge  of  some  fact,  on  the  part  of  a  magistrate,  to  oust 
his  jurisdiction,  that,  in  such  case,  the  action  ought  to  be 
on  the  special  circumstances,  and  that  makes  it  an  action 
on  the  case.  For  there,  he  is  entitled  to  know  the  facts,  at 
the  earliest  moment,  which  are  relied  upon  to  shew  that 
he  acted  maliciously  or  corruptly,  so  that  he  may  be  pre- 
pared to  answer  them.  Sue  him  in  trespass,  and  he  has 
no  such  information,  until  the  replication   may  disclose  it. 

The  motion  to  grant  the  nonsuit  in  Hezekiah  Miller  vs. 
Wm,  H.  Orice  and  John  McMillan^  is  granted ;  the  mo- 
tbns  in  the  other  two  cases  are  dismissed. 

Richardson,  Evans  and  Butler,  JJ.  concurred. 

Frost,  J. — ^In  the  consideration  of  the  motion  for  non- 
suit in  these  cases,  it  must  be  assumed  that  Grice  knew,  at 
the  time  he  issued  the  warrant,  that  the  offence  charged 
20 
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against  the  plaintiffs  was  committed  in  North  Carolina.  It 
must  also  be  assumed  that  the  plaintiffs  were  not  arrested, 
as  fugitives  from  justice,  in  North  Carolina,  because  the 
warrant  is  in  the  usual  form  for  arresting  offenders,  that 
they  may  answer  in  the  Court  of  Sessions,  and  neither  the 
warrant  nor  affidavit  notice  the  fact  that  the  offence  was 
committed  in  North  Carolina ;  on  the  contrary,  the  venue 
in  the  margin  of  the  warrant  was  ''South  Carolina,"  ''Ma* 
rion  District,"  from  which  the  inference  is,  that  the  offence 
was  there  committed.  And  when  the  plaintiffs  were  car- 
ried before  the  defendant  Grice,  under  the  order  of  Judge 
Earle,  that  inquiry  should  be  made  whether  the  offence 
was  committed  in  North  Carolina,  and  if  it  was,  then  they 
should  be  discharged,  Grice  did  not  suggest  that  they  had 
been  apprehended,  and  should  be  detained,  as  fugitives 
from  justice  ;  but  on  proof,  taken  before  him,  that  the  of- 
fence had  been  committed  in  North  Carolina,  they  were 
discharged  by  him.  These  facts  must  be  granted,  because, 
if  they  are  material  to  the  plaintiff's  recovery,  there  was 
sufficient  prodf  to  have  been  submitted  to  the  jury,  and  the 
nonsuit  could,  therefore,  have  been  granted  only  on  the  as- 
sumption that,  even  if  true,  the  plaintiff  could  not  main- 
tain his  action ;  otherwise  the  case  should  have  been  sub- 
mitted to  the  jury,  with  instructions  on  the  law  applica- 
ble to  the  proof. 

The  question  then  is,  had  the  defendant  Grice,  as  a  ma- 
gistrate, any  jurisdiction  of  the  offence  committed  by  the 
plaintiffs  in  North  Carolina ;  and  if  he  had  not,  and  the 
arrest  therefore  illegal,  is  trespass  the  proper  form  of  action. 

Neither  argument  nor  authority,  (if  any  could  be  found 
to  affirm  so  plain  a  proposition,)  is  necessary  to  prove  that 
the  jurisdiction  of  the  courts  of  this  State,  and  the  authori- 
ty of  all  judicial  officers,  to  arrest  persons  for  criminal  pro- 
cedure in  this  State,  are  confined  to  offences  committed  in 
the  State.  To  issue  a  warrant,  therefore,  to  arrest  a  per- 
son to  answer,  in  a  Court  of  Sessions,  for  any  crime  or  mis- 
demeanor committed  beyond  seas,  is  unauthorized  and 
illegal.  Unlawful,  or  false  imprisonment,  consists  in  the 
confinement  or  detention  of  the  person,  without  sufficient 
authority.     3  Bl.  Com.  133.     Any  illegal  restraint  on  the 
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liberty  of  the  person,  is  a  false  imprisonment,  for  which  an 
action  of  trespass  vi  et  armis  will  lie ;  Leigh's  Nisi  Prius^ 
1431.  When  the  court  has  no  jurisdiction  over  the  subject 
matter,  trespass  is  the  proper  form  of  action,  against  all  the 
parties,  for  any  act  which,  independently  of  the  process, 
would  be  remediable  by  this  action.  1  Chit.  PL  185.  If 
Grice  bad  no  jurisdiction  of  offences  committed  in  North 
Carolina,  then  he  is,  according  to  this  authority,  liable  as  a 
trespasser.  The  rule  affirmed  by  Chitty  is  supported  by  nu- 
merous authorities.  Adkins  vs.  Brewer  ^  Harvey^  3  Cow. 
206,  was  trespass  for  taking  plaintifi's  goods.  Plea  not  guil^ 
ty.  Harvey  had  sued  out  an  attachment  against  the  plain* 
tiff,  before  the  defendant,  a  justice.  The  judgment  and  ex-> 
ecution  in  attachment  and  the  levy  and  sale  were  proved. 
Motion  for  a  nonsuit,  on  the  ground  that  the  plaintiff  had 
not  proved  that  the  defendant  proceeded  irregularly,  and  re- 
sisted, on  the  ground  that  there  was  nothing  to  shew  that 
the  defendant  had  taken  proof  of  the  absence  or  conceal* 
ment  of  the  plaintiff.  Savage,  C.  J.  "The  defendants  are 
called  on  directly,  not  collaterally,  to  shew  why  they  have 
undertaken  to  dispose  of  the  plaintiff's  property.  They 
must  shew  a  lawful  authority.  A  power  to  act  is  the  first 
thing  to  be  shewn  by  a  court  of  limited  jurisdiction.  To 
give  a  justice  jurisdiction,  it  must  appear  that  the  person, 
against  whose  property  the  attachment  is  sought,  is  either 
concealed  in  the  country  or  departed,  with  the  intent  men* 
tioned  in  the  Act.  The  rule  as  to  justices'  liability  is,  that 
where  he  has  no  jurisdiction  and  undertakes  to  act,  his  acts 
are  coram  nonjudice  and  void,  equally  so  as  if  he  was  not 
a  justice."  In  this  case  the  justice  had  no  jurisdiction  of 
the  subject  matter  of  the  suit,  unless  on  proof  that  the  de* 
fendant  was  an  absconding  debtor.  For  want  of  such  proof, 
it  was  determined  that  he  was  as  much  a  trespasser  as  if 
he  were  not  a  justice. 

Perdval  vs.  Jones^  2  John.  Cases,  49,  was  trespass  for 
&lse  imprisonment.  Plea,  not  guilty.  The  defendant  was 
a  justice  of  the  peace  for  the  county  of  Albany.  A  suit 
was  commenced  before  him  against  the  plaintiff,  in  favor 
of  one  Chapin,  and  judgment  rendered  for  the  plaintiff. 
Execution  was  issued  against  the  goods  of  Percival,  and, 
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ia  case  no  goods  could  be  found,  against  his  body ;  which 
is  the  form  of  an  execution  against  a  freeholder,  by  a  stat- 
ute of  New  York.  He  was  taken  and  imprisoned.  It  ap- 
peared that  immediately  after  judgment  was  obtained 
against  him  by  Chapin,  Perciyal  declared  to  the  magistrate 
that  he  was  not  a  freeholder.  Verdict  for  plaintiff.  A 
question  was  reserved  by  the  Judge,  whether,  if  the  plaintiff 
was  not  a  freeholder,  the  justice  could  be  liable  to  a  suit 
lor  issuing  the  execution ;  and  whether  the  present  action 
was  the  proper  remedy.  Per  Cur. — "The  form  of  action 
is  proper.  The  plaintiff  has  been  falsely  imprisoned  by  the 
immediate  and  voluntary  act  of  the  justice,  and  the  remedy 
must  be  by  action  for  false  imprisonment."  In  this  case  the 
justice  had  a  general  jurisdiction  of  the  cause  of  action, 
but  the  person  of  the  plaintiff  was  exempt  from  arrest,  be- 
cause he  was  not  a  freeholder,  and  by  the  arrest  the  jus- 
tice was  a  trespasser. 

Wi9e  vs.  Withers^  3  Cranch,  330.  Trespass  for  entering 
the  plaintiff's  house  and  taking  his  goods.  The  defendant 
justified  as  collector  of  militia  fines.  Plaintiff  replied  that 
he  was  a  justice  and  exempt  from  militia  duty.  It  was  de- 
cided that  the  plaintiff  was  exempt.  Marshall,  C.  J. — ^"It 
is  a  principle  that  a  decision  of  a  court  martial,  in  a  case 
without  its  jurisdiction,  cannot  protect  the  ofilcer  who  exe- 
cutes it.  The  court  and  the  ofilcer  are  all  trespassers."  In 
this  case  the  court  had  a  general  jurisdiction  of  the  subject 
matter,  but  the  plaintiff  was  not  lawfully  within  the  juris- 
diction. These  cases  are  cited  at  length,  to  shew  that 
trespass  is  the  proper  remedy,  whether  the  defect  of  juris- 
diction relate  to  the  person  or  the  subject  matter.  In  Sa- 
vacool  vs.  Boughton,  6  Wend.  170,  it  was  decided  that 
where  an  inferior  court  has  not  jurisdiction  of  the  subject 
matter,  or  having  it,  has  not  jurisdiction  of  the  person  of 
the  defendant,  all  its  proceedings  are  absolutely  void.  Nei- 
ther the  members  of  the  court,  nor  the  plaintiff,  if  assent- 
ing, can  be  protected  by  them.  The  distinction  affects  on- 
ly the  ministerial  officer.  In  the  same  case  it  was  ruled 
that  a  ministerieU  officer  is  protected  in  the  execution  of 
process,  although  the  court  have  not,  in  fact,  jurisdiction 
of  the  case,  if  it  appears,  on  the  face  of  the  process,  that 
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the  court  has  jurisdiction  of  the  subject  mcUter^  and  nothing 
appearing  to  apprise  the  officer  that  the  court  has  not  juris- 
diction of  the  party  to  be  affected  by  the  process.  The  same 
distinction  is  recognized  in  Smith  vs.  Shaw^  12  J.  R.  267. 
The  only  exception  to  the  rule  that  trespass  is  the  proper 
form  of  action  for  unlawful  imprisonment,  occurs  where  the 
party  arrested  is  privileged,  personally  or  locally^  from  ar- 
rest. In  such  cases,  according  to  some  authorities,  the  ac- 
tion should  be  case.  But  the  exception  does  not  apply  to 
the  plaintiff.  They  do  not  complain  of  the  violation  of 
any  personal  or  local  exemption  from  the  general  jurisdic- 
tion of  the  courts,  but  that  they  have  been  unlawfully  im- 
prisoned for  an  act  which  was  no  offence  against  this  State, 
and  of  which  neither  its  courts,  nor  the  defendants,  as  ju- 
dicial officers,  had  any  jurisdiction. 

In  Morgan  vs.  Hughes^  2  Term  Rep.  226,  a  leading 
case  on  the  distinction  between  trespass  and  case — ^Ash- 
hurst,  J.  declares  the  distinction  to  be  this — '^where  the 
immediate  act  of  imprisonment  proceeds  from  the  defend- 
ant, the  action  must  be  trespass,  and  trespass  only.  But 
where  the  act  of  imprisonment  is  by  one  person,  on  the  in- 
formation of  another,  there  an  action  on  the  case  is  the  pro- 
per remedy,  because  the  injury  is  sustained  in  consequence 
of  the  unlawful  act  of  that  other.  But  here,  the  act  of  im- 
prisonment was  by  the  defendant  alone,  for  it  cannot  be 
said  to  be  false  imprisonment  of  the  constable,  who  was 
bound  to  execute  the  warrant  of  a  justice,  having  compe- 
tent jurisdiction ;  and,  therefore,  if  it  were  not  an  impri- 
sonment by  the  defendant,  it  was  not  an  imprisonment  by 
any  person.  But  when  a  person  is  committed  to  prison  by 
the  warrant  of  a  justice,  without  any  accusation,  some  per- 
son is  guilty  of  false  imprisonment,  and  it  must  be  the  im- 
prisonment of  the  justice,  who  is  the  immediate  and  not 
the  remote  cause  of  it."  The  action  was  case  against  a 
magistrate,  for  issuing  a  warrant  against  the  plaintiff  for  a 
charge  of  felony,  without  information ;  and  the  plaintiff 
was  nonsuited,  because  trespass  was  the  proper  form.  Grice 
issued  the  warrant  without  any  information  which  would 
justify  it ;  for  though  it  is  not  stated  in  the  affidavit  that 
the  battery  was  committed  in  North  Carolina,  he  was  in- 
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formed  of  it  by  Gaddy  when  he  applied  for  the  warrant, 
and  the  suppresssion  of  that  fact  from  the  affidavit  cannot 
aid  him.  He  cannot  excuse  himself  from  liability  for  the 
trespass,  on  the  ground  that  the  warrant  was  granted  on  the 
information  of  another,  and  that  the  injury  proceeded  from 
the  wrongful  act  of  that  other ;  for  the  inlormation  made 
to  him  did  not  warrant  the  arrest.  From  that  information 
it  was  clear  he  had  no  jurisdiction  of  the  cause,  and  the 
warrant  was  therefore  illegal.  If  the  information  did  not 
justify  the  warrant,  his  liability  is  the  same  as  if  no  infor- 
mation had  been  made.  To  this  effect  is  1  Chitty  PI.  79  : 
"Magistrates  cannot  be  affected  as  trespassers,  if  facts  stated 
to  them  on  oath  by  a  complainant  were  such  whereof  ihey 
had  jurisdiction  to  inquire,  and  nothing  appeared  in  answer 
to  contradict  the  first  statement.  And  before  any  action 
can  be  brought  against  a  magistrate,  for  any  thing  done  in 
the  discharge  of  his  duty,  it  must  appear  that  his  attention 
was  drawn  to  all  the  facts  necessary  to  enable  him  to  form 
a  judgment  as  to  the  course  he  ought  to  have  pursued."  In 
this  case  it  appeared  that  his  attention  was  drawn  to  the 
fact  that  the  offence  W9S  committed  in  North  Carolina, 
which  shewed  it  to  be  beyond  his  jurisdiction,  and  makes 
him  liable  to  an  action  of  trespass. 

Nor  can  the  nonsuit  be  maintained  on  the  ground  that 
a  justice  is  not  liable  for  error  of  judgment ;  for  this  pro- 
tection is  only  allowed  to  an  inferior  magistrate,  acting 
within  the  scope  of  his  jurisdiction.  In  1  Ch.  PI.  182,  it 
is  laid  down — "if  the  court  or  inferior  magistrate  has  juris- 
diction over  the  subject  matter,  he  is  not  liable  as  a  tres- 
passer, however  erroneous  the  conclusion  at.  which  he  ar- 
rives may  be."  And  accordingly  in  Horton  vs.  Auchmoody, 
7  Wend.  200,  it  is  affirmed  that  where  a  justice  acts  with- 
out acquiring  jurisdiction,  he  is  a  trespasser ;  but  having 
jurisdiction,  an  error  of  judgment  does  not  subject  him  to 
an  action. 

Nor  can  the  nonsuit  be  maintained  on  the  ground  that 
the  process  was  regular  on  the  face  of  it ;  for  the  distinc- 
tion between  regular  and  irregular  process,  obtains  only  in 
cases  in  which  the  court  has  jurisdiction.  "Whenever  an 
injury  to  a  person  is  occasioned  by  regular  process  of  a 
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court  of  competent  jurisdiction^  though  malieiously  adopt- 
ed, case  is  the  proper  remedy,  and  trespass  is  not  maintain- 
able. If,  on  the  other  hand,  the  process  complained  of 
were  irregular,  the  remedy,  in  general,  must  be  trespass."  1 
Ch.  PL  138.  "When  a  court  has  jurisdiction,  but  the  pro- 
ceeding is  irregular,  trespass  against  the  attorney  and  plain- 
tiff is,  in  general,  the  proper  form  of  action."  1  Ch.  PL 
186. 

The  summary  of  the  argument  is,  "that  where  an  inferior 
court  has  not  jurisdiction  of  the  subject  matter,  or  having  it, 
has  not  jurisdiction  of  the  person  of  the  defendants,  neither 
the  members  of  the  court  nor  the  plaintiff,  if  assenting,  can 
be  protected  by  its  process ;  but  are  liable  as  trespassers. 
If  the  court  has  jurisdiction,  and  the  proceeding  is  irregu- 
lar, all  the  parties  are  trespassers,  except,  in  some  cases,  the 
ministerial  officer.  But  if  the  court  has  jurisdiction,  and 
the  process  be  regular,  trespass  will  not  lie,  but  an  action 
on  the  case  is  the  proper  remedy."  These  distinctions  are 
supported  on  the  authority  of  Morgan  vs.  Hughes.  If  the 
court  has  not  jurisdiction,  or  the  process  be  irregular,  the 
process  is  void,  and  the  force,  committed  in  the  arrest,  is 
reii^rred  immediately  to  the  act  of  the  parties  enforcing  it ; 
but  if  the  court  has  jurisdiction,  and  the  process  be  regu- 
lar, it  is  valid,  and  the  force,  committed  in  the  arrest,  is  re- 
ferred immediately  to  the  act  of  the  law,  and  the  parties 
using  it  are  only  consequentially  liable. 

If  a  justice  can  avoid  liability  as  a  trespasser,  in  a  case 
where  he  has  no  jurisdiction,  by  the  regularity  of  the  pro- 
ceeding, he  may  secure  to  himself  impunity  by  his  own 
act ;  by  cautiously  preparing  the  alhdavit  and  warrant.  He 
may,  in  a  variety  of  ways,  commit  trespasses  under  a  regular 
form.  '  The  mode  practiced  in  the  present  case,  is  very 
obvious  and  convenient,  viz:  leaving  out  from  the  affida- 
vit and  warrant,  that  part  of  the  information  which  would 
shew  the  proceeding  to  be  wrongful  and  irregular.  And 
by  this  expedient  he  might  entirely  escape  liability  for 
outrages  on  the  liberty  of  the  citizen. 

If  the  magistrate  has  jurisdiction,  and  proceeds  errone- 
ously, he  is  exempt  from  all  responsibility,  because  no  judi- 
cial officer  is  liable  for  error  of  judgment.     To  extend  the 
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same  exemption  to  cases  in  which  he  has  no  jurisdiction, 
would  put  the  persons  and  liberty  of  the  citizens  entirely 
at  his  mercy ;  for  if  the  maj^strate  keeps  his  own  counsel, 
it  cannot  be  discovered  whether  the  false  imprisonment 
proceeded  from  error  or  malice. 

But  malice  cannot  enter  into  consideration  in  deciding 
this  case ;  for  Chitty  lays  it  down,  (1  Plead.  186,)  that  ^4n 
general,  no  action  can  be  supported  against  a  magistrate 
for  any  thing  done  by  him  in  that  capacity,  on  the  ground 
of  malice,"  for  which  he  cites  1  T.  R.  446,  1  Wils.  232. 
And  this  is  plain,  if  understood  of  a  regular  warrant ,-  for 
the  law  does  not  restrict  the  criminal  or  civil  process  of  a 
magistrate  to  prosecutions  and  suits  against  his  friends, 
and  prohibit  such  process  against  all  to  whom  he  is  mali- 
ciously disposed ;  and  if  the  process  be  void,  and  malicious, 
trespass  is  the  only  proper  form  of  action.  In  Morgan  vs. 
Hughes^  it  was  decided  that  an  action  on  the  case  could 
not  be  sustained  against  a  magistrate  for  issuing  an  irregu- 
lar and  void  warraotf^ough  maliciously,  and  that  the  ac- 
tion should  have  been  trespass ;  and  plaintiff  was  nonsuit- 
ed. Chitty  (1  Plead.  184,)  states  the  same  point,  and  cites 
2Stra.  710,  3  M.  <&  S.  426,  627;  7  State  Trials,  442;  6 
Howell,  1094. 

The  decisions  in  our. own  reports  will,  on  a  careful  ex- 
amination of  them,  be  found  entirely  consistent  with  the 
distinctions  herein  maintained  between  trespass  and  case. 
McCool  vs.  McCluney,  Harp.  486,  was  trespass  for  false 
imprisonment,  for  arresting  the  plaintiff,  under  an  execu- 
tion on  a  judgment  which  had  been  satisfied.  The  court 
had  jurisdiction,  and  the  process  was  irregular  and  void. 
In  McHugh  vs.  Pundt^  1  Bail.  441,  the  court  had  juris- 
diction, and  the  process  was  regular ;  and  on  this  ground 
it  was  held,  that  case  and  not  trespass,  was  the  proper  form 
of  action  ;  and  the  plaintiff  was  nonsuited.  In  Perrin  vs. 
Calhoun  J  2  Brev.  R.  248,  a  justice  of  the  peace  wrote  his 
name  on  the  back  of  a  warrant,  issued  by  a  justice  of  the 
peace  in  Georgia,  against  a  person  complained  of  as  a  felon, 
and  an  arrest  was  made  in  this  State,  under  the  warrant  of 
the  endorsing  magistrate.  It  was  ruled  that  if  the  defend- 
ant did  back  the  warrant  to  countenance  or  sanction  the 
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apprehension  and  imprisonment  of  the  plaintiff,  he  was  lia* 
ble  as  a  principal  trespasser,  though  the  Judge  reported 
that  the  evidence  did  not  warrant  the  imputation  of  malice 
or  any  ill  motive,  and  it  was  proved,  in  extenuation,  that 
to  ba6k '  warrants,  as  defendant  had  done,  was  common 
in  that  part  of  the  country.  Waties,  J.  characterizes  the 
backing  of  a  warrant  as  an  officious  act  of  the  defendant. 
Though,  since  the  case  of  the  StcUe  vs.  Anderson^  1  Hill, 
327,  the  arrest  may  be  lawful,  yet  the  authority  proves 
that  if  the  Jirrest  be  imlawful,  trespass  is  the  proper  action. 
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ham  and  Elias  D,  Law. 

A  covenant  to  stand  seized  to  uses,  is  an  effectual  mode  of  con- 
veying lands  in  this  State ;  and  by  it  a  freehold  may  be  conveyed,  to 
commence  injuturo. 

A  father,  by  deed  duly  recorded,  gave,  granted  and  released  to  his 
fion,  S.  W.  and  his  heirs,  a  tract  of  land  with  the  appurtenances,  at 
his  (the  fat'er's)  death,  to  have  and  to  hold  the  same ;  held  to  be  a 
good  covenant  to  stand  seized  to  uses,  and  that  S.  W.  on  the  death  of 
his  &ther,  became  entitled  to  the  land. 

If  a  deed  express  a  money  consideration,  and  that  the  covenantee 
is  the  son,  or  be  without  any  consideration  expressed,  and  a  good  one 
be  averred  and  proved,  it  may  be  construed  as  a  covenant  to  stand 
seized  to  uses.  Aliier  if  a  money  consideration  alone  be  expressed. 
(vide  next  case.) 

The  case  of  Welch  and  Kina/rd,  1  Sp.  Eq.  256,  and  Crawford  vs. 
McElvy^  2  Sp.  225,  commented  on,  and  held  not  to  apply  to  convey- 
ances of  land. 

Before  Wardlaw,  J.  at  Darlingtouy  Pall  Term,  1843. 

This  was  an  action  of  trespass  to  try  titles.  The  land 
in  question  once  belonged  to  John  Wilson.     He,  in  1811, 
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made  a  deed,  which  was  recorded  three  months  after  its 
date,  whereby,  without  any  consideration  specified,  he 
gave,  granted  and  released  unto  his  son  ^'  Samuel  Wilson, 
his  heirs  and  assigns"  the  said  land,  "  together  with  all  and 
singular  the  rights,  Ac.^  to  the  said  premises  belonging, 
<ftc.  at  my  death  to  have  and  to  hold  all  and  singular  the 
premises  before  mentioned,  unto  the  said  Samuel  Wilson, 
his  heirs  and  assigns  forever,"  with  the  common  clause  of 
general  warranty.  After  the  execution  of  the  deed,  John 
Wilson  lived  on  the  land  as  before,  until  his  death,  about 
1826  ;  his  son  Samuel  lived  with  him,  until  Samuel  mar- 
ried, and  a  year  or  so  afterwards,  and  then  (several  years 
before  John  Wilson's  death,)  removed  to  the  West,  where 
he  died,  leaving  a  widow,  (now  the  wife  of  John  Chancel- 
lor,)and  two  sons,  the  other  plaintiffs.  Edward  W^ilson, 
another  son  of  John,  was  living  with  the  father  at  his 
death,  and  continued  in  possession  for  several  years  after- 
wards. Under  him,  £.  D.  Law  entered,  and  Amos  Wind- 
ham under  E.  D.  Law,  as  tenant. 

The  presiding  judge  thought  the  deed  inoperative,  be- 
cause it  attempted  to  convey  a  freehold  mftUura^  and  non- 
suited the  plaintiffs. 

The  plaintiffi  appealed,  and  now  moved  the  court  to  set 
aside  the  nonsuit. 

Moses^  for  the  motion. 

The  kuhendum  cannot  divest  an  estate  already  vested 
by  the  deed,  for  it  is  void  if  repugnant  to  the  estate  grant- 
ed ;  2  Blk.  Com.  298 — 4  Kent,  468 ;  OoodtUle  vs.  Gibbes, 
6  Bam.  and  Cress.  T09 ;  Ingram  and  Porter,  4  McC,  198. 

The  deed  can  be  sustained  as  a  covenant  to  stand  seized. 
It  is  from  father  to  son,  as  expressed  on  the  face  of  it,  and 
the  consideration  of  blood  and  affection  (which  is  enough) 
is  as  strong  by  implication  as  if  expressed.  It  is  enough 
that  it  exists.  4  Kent  466  ;  Lloyd  vs.  Spillett,  2  Atk.  148. 
3  Preston  on  Abstracts,  13,  14 ;  Mildmay^s  case,  1  Coke, 
176;  Fisher  vs.  Smith,  Moore,  669 ;  7  Bro.  P.  C.  70.  jR.  vs. 
Scammonden,  3  T.  R.  474. 

The  word  "  grant"  is  used  in  this  deed,  and  that  being 
gentis  generalissimum,  it  the  interest  cannot  take  effect  ac- 
cording to  its  proper  form,  it  shall  operate  by  some  other. 
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if  by  law  it  can.  OooMitle  vs.  Bailey^  8  Cowp.  697.  £m. 
Ab.  Grants  /.  395  ;  2  Saund.  96,  Chester  vs.  WilUn^ 
— ^note. 

A  covenant  to  stand  seized  is  good  although  the  use  be 
a  freehold  to  arise  at  a  future  time.  Doe  vs.  Wittingkamy 
4  Taunt.  20. 

A  freehold  cannot  be  made  to  commence  infuturoj  be- 
cause at  common  law  it  cannot  be  made  but  by  livery  of 
seisin,  2  Blk.  Com.  314,  but  see  note  27  to  same  page;  this 
is  still  so  in  conveyances  at  common  law,  but  it  is  other- 
wise in  conveyances  to  uses  under  the  Statute.  1  Saund. 
on  Uses  and  Trusts,  3d  edition,  128,  129,  and  2  vol.  p.  7. 
4  Taunt.  20. 

An  instrument  wearing  the  form  of,  but  void  as  a  bar- 
gain and  sale,  grant,  feoffment  or  release,  may  operate  as  a 
covenant  to  stand  seized.     Cornish  on  Uses,  p.  162. 

An  instrument  purporting  to  be  a  surrender,  but  incapa- 
ble of  effect  in  that  mode,  will  operate  as  a  covenant 
to  stand  seized.     Shep.  Touch.  91. 

A  deed  intended  as  a  release,  held  to  operate  as  a  cove- 
nant to  stand  seized.     Roe  vs.  Tramner^  2  Wils.  75. 

The  word  "  covenant"  is  not  necessary  if  there  be  words 
equippolent.  1  Vent.  140 ;  1  Rol.  789,  c.  30  ;  3  Com.  Dig. 
288. 

In  all  cases  where  the  intent  appears  that  the  covenant- 
ee shall  have  the  estate,  if  the  deed  be  defective  it  shall  be 
construed  a  covenant  to  stand  seized  ;  as  if  a  son  covenants 
that  if  he  dies  without  issue,  he  gives  and  grants  the 
land  to  his  mother.  2  Lev.  226 ;  3  Lev.  372 ;  Pol.  527  ; 
Carth.39. 

A  grant  in  fee,  with  a  proviso  reserving  the  life  estate,  is 
a  covenant  to  stand  seized.  1  Heyw.  259  ;  Jackson  vs. 
Swarij  20  Johns.  86. 

The  rule  is  well  established,  that  a  deed  shall  never  be 
laid  aside  as  void,  if  by  any  construction  it  can  be  made 
good ;  and  judges  of  later  years  have  had  a  greater  con- 
sideration for  the  passing  of  the  estate  which  is  the  sub- 
stance, than  the  manner  how,  which  is  the  shadow.  Cros- 
sing vs.  Scuddamore,  I  Vent.  137 ;  3  Lev.  291,  372 ;  4  Mod. 


164        Chancellor  vs.  Windham  and  Law. 

160.  BedelVs  case^  2  Roll.  Ab.  786.  Tomlinsan  vs.  Dighton^ 
1  P.  Will.  163 ;  2  Wilson  22,  75 ;  Willes  Rep.  673 ;  Shep. 
Touch.  86. 

Mr.  Moses  then  proceeded  to  comment  upon  the  case  of 
Welch  vs.Kinard — manuscript  decisions,  Dec.  term,  1843, 
to  show  that  its  decision  could  not  affect  the   point  now 
submitted. 

Zrai£7— contra. 

Curia,  per  Wardlaw,  J.  By  the  common  law,  an  es- 
tate of  freehold  could  not  be  conveyed  to  commence  in  fu- 
turo,  because  it  could  not  be  created  without  livery  of 
seisin.  This  reason  does  not  apply  to  conveyances  ope- 
rating by  force  of  the  statute  of  uses  ;  but  of  these,  9ome 
are  by  their  form  incapable  of  operation,  without  an  imme- 
diate transmutation  of  possession.  Thus,  a  lease  and  re- 
lease of  a  freehold  to  commence  in  futuro  would  be  void ; 
because,  although  a  lease  might  serve  to  create  a  term  so 
to  commence,  a  release  can  be  made  only  to  a  tenant  al- 
ready in  possession.  The  question  has  seldom  arisen  as 
to  a  bargain  and  sale,  because  the  instruments  presenting 
It  have  rarely  been  enrolled  ;  but  upon  a  bargain  and  sale  of 
a  fee  to  vest  in  futuro,  an  use  in  the  bargainee  would 
arise,  which  would  be  executed  by  the  statute  ;  (Shcp. 
Touch,  by  Preston,  511  ;  Bac.  Read.63.)  the  bargainor  in 
the  mean  time,  either  holding  a  fee  to  be  determined  by  a 
springing  use,  or  else  having  by  the  operation  of  the  stat- 
ute the  estate  reserved  by  him  converted  into  a  term  or  life 
estate,  according  to  the  future  period  fixed,  with  remainder 
to  the  bargainee,  (1  Ventr.  137-9.)  so  that  if,  as  seems  to 
be  to  understood  by  some  of  our  cases,  recording  of 'a 
bargain  and  sale  be,  in  this  State,  equivalent  ,to  enrollment,* 

*  The  question  whether,  in  the  case  of  a  bargain  and  sale,  record- 
ing is  equivalent  to  enrollment,  can  never  properly  arise  in  this 
State;  because  there  is  not  here,  as  there  is  in  England,  any  stat- 
ute of  force  requiring  such  forms  of  conveyance  to  be  enrolled. 

The  two  modes  of  conveyance,  1st  by  bargain  and  sale,  for  a  val- 
uable consideration  (money,  or  money's  worth,)  which  might  be 
made  without  writing;  and  2d,  by  covenant  to  stand  seized  to  the  use 
of  a  relation  or  a  wife,  actual  or  intended,  which  required  the  solem- 
nity of  a  deed,  existed  previous  to  the  statute  of  uses  ;  and  though 
disregarded  by  the  courts  of  law,  were  operative  in  Equity.    The 
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a  bargain  and  sale,  upon  valuable  consideration,  if  duly  re- 
corded, would,  for  ihe  conveyayce  of  a  freehold  in  futuro, 
stand  here  upon  equal  footing  with  a  covenant  to  stand 
seized  to  uses.  Both  of  these  forms  of  conveyance  were, 
as  well  as  lease  and  release,  in  use  in  this  State  before  our 
Act  of  1795,  legalizing  a  prescribed  form  of  conveyance, 
{^Ruggs  and  Ellis,  1  Bay,  107,)  and  are  by  the  provisions 
of  that  Act  yet  effectual.  (  Craig  vs.  Pitison,  Cheves,  272.) 
As  to  a  covenant  to  stand  seized,  there  has  never  been  a 
doubt  since  it  was  recognized  as  an  effectual  form  of  con- 
veyance, that  by  it,  when  made  upon  proper  consideration, 
and  properly  drawn,  the  covenantor  might  covenant  to 
stand  seized  to  his  own  use  for  a  term,  or  for  his  life,  and 
afterwards  to  the  use  of  the  covenantee ;  and  that  the  uses 
which  would  arise  from  the  covenant  would  be  executed 
by  the  statute  of  uses.  The  leading  cases  on  the  subject 
(of  which  see  Wilkinson  vs.  Tranmar,  Willes,  682  ;  Mil- 
burn  vs.  Salkeld,  lb.  673  j  Doe  vs.  Wittingham,  4  Taunt. 
20.)  have  been  as  to  the  consideration  on  which  the  deeds 
were  made,  and  the  sufficiency  of  the  words  to  express 
the  covenant.  It  seems  to  haVe  been  considered,  that  if  a 
money  consideration  be  expressed  in  a  deed,  which  has  the 
form  of  a  covenant  to  stand  seized,  no  use  will  arise,  even 

statute  of  uses  (27  H.  8,  C.  10,  2  stat.  466,)  converted  the  estates  of 
the  bargainee  and  covenantee,  from  eauitable  into  le^l  estates,  in 
all  cases  where  the  estates  were  freehold ;  and  also  had  the  effect  of 
converting  the  cojiveyances  by  bargain  and  sale,  and  covenant  to 
stand  seized  to  uses,  into  legal  modes  of  conveyance.     This  being 
the  effect  of  the  statute,  and  it  making  no  provision  in  relation  to  the 
form  or  solemnity  of  the  conveyance,  it  folio w^ed  that  after  the  stat- 
ute, a  good  lefi^l  conveyance  ol  a  freehold  interest  in  land,  could  be 
made  by  parol     To  remedy  this  evil,  the  stat.  27  H.  8,  C.  16,  was 
passed ;  which  enacted  that  no  bargain  and  sale  should  be  effectual 
to  convey  an  estate  of  freehold  or  inheritance,  except  the  same  ''be 
made  by  writing,  indented,  sealed  and  enrolled,  in  one  of  the  King's 
Courts,     dLC.     This  statute  has  never  been  made  of  force  in  this 
State,  and  therefore  with  us  the  validity  of  a  bargain  and  sale  must 
be  determined  without  reference  to  the  question  of  enrollment.     (See 
Bun.  on  Keal  Prop.  pp.  34,  38,  42,  43.) 
It  should  not  be  understood,  however,  because  the  stat  27  H.  8,  C.  16, 
has  not  been  made  of  force  in  this  State,  that  a  bargain  and  sale 
would  be  valid  without  writing.     The  stat.  of  Frauds  would  render 
any  such  agreement  void;  and  it  would  seem  from  the  construction 
pot  upcn  the  Act  of  1795|  in  the  case  of  Cr^iig  vs.  Piman^  Cheves 
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although  the  covenantee  be,  shown  to  be  the  son  of  the 
covenantor,  unless  the  deed  be  enrolled,  so  as  to  be  effectu- 
al as  a  bargain  and  sale ;  for  expressutnfacit  cessare  tctcU-- 
um^  (Shep.  Touch,  by  Preston,  613,)  but  it  is  clearly  oth- 
erwise if  the  deed  be  expressed  to  be  in  consideration  of 
money,  and  that  the  covenantee  is  the  son,  or  be  without 
any  consideration  expressed,  and  a  proper  one  be  averred 
and  proved.  (^Mildmay^s  casej  1  Co.  176  a.  7  Bro.  Par. 
Ca.  70  ;  3  T.  R.  474.) 

In  the  present  case,  by  the  deed  in  question,  John  Wil- 
son, by  words  in  presenti,  gives,  grants  and  releases  unto 
his  ^'  son,  Samuel  Wilson,  his  heirs  and  assigns,"  the  land 
described,  with  its  appurtenances,  '^  At  my  deaths  to  have 
and  to  holdy^  ^c.  with  a  clause  of  warranty.  Is  it  proper 
to  construe  the  deed  to  be  a  covenant  to  stand  seized,  so  as 
to  hold  that  by  it  the  father  had  an  estate  for  life,  with  a 
vested  remainder  in  his  son  ?  The  plaintiff  insists  upon 
this;  but  rather  than  that  the  deed  should  be  considered 
void,  maintains  that  an  estate  in  fee  to  the  son  was  con- 
veyed by  the  premises  ;  that  the  words  at  my  deaths  belong 
to  the  habendum,  and  not  to  the  premises ;  and  that  a  re- 
pugnant habendum  cannot  divest  an  estate  previously  con- 
veyed by  the  premises  ;  relying  upon  Ingram  and  Porter, 
Harper,  492 ;  4  McC.  198  ;  and  Dodwell  vs.  Cribbs^  6  Bam. 

272,  that  such  a  conveyance  must  not  only  be  in  writing,  and 
under  seal,  but  must  be  attested  by  two  witnesses.  Neither  does 
it  follow  because  enrollmeiU  is  not  necessary,  that  a  bargain  and 
sale  need  not  be  recorded,  for  it  is  apprehended  that  the  acts  requiring 
conveyances  to  be  recorded^  relate  as  well  to  such  a  mode  of  convey- 
ance as  to  any  other.  There  is  a  wide  difference,  however,  when 
considered  in  respect  of  the  consequences  which  they  produce,  be- 
tween enrollment  and  recording,  which  should  be  kept  in  view.  A 
bargain  and  sale  is  no  conveyance  in  England,  until  it  is  enrolled; 
enrollment  is  essential  to  its  validity,  and  without  it  no  title  passes 
to  the  bargainee.  This  is  not  the  case  in  respect  of  recording ;  with* 
out  it,  the  conveyance  is  perfect  and  complete,  at  least  so  &r  as  the 
parties  alone  are  concerned.  Enrollment  in  England,  is  necessary 
to  perfect  an  inchoate  conveyance.  Recording,  with  us,  is  the  legal 
means  of  giving  notice  to  the  world,  that  such  a  conveyance  has  been 
made.  In  conclusion,  the  difference  between  a  bargain  and  sale  in 
England  and  in  this  State,  seems  to  be  this.  There  ,it  must  not  only 
be  in  writing  and  sealed,  but  it  must  be  indented  and  enrolled]  here, 
it  need  not  be  indented  or  enrolled,  but  in  addition  to  writing  and 
sealing,  must  be  attested  by  two  witnesses.  R. 
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and  Cress.  709.  It  is  doubtful,  upon  inspection  of  the  ori- 
ginal deed,  to  \vhich  clause  the  unskilful  draftsman  has 
affixed  the  words  at  my  death.  Supposing  them  to  be- 
long to  the  habendum,  when  all  precedent  rules  of  con- 
struction have  failed,  resort  may  be  had  to  the  rule,  that 
the  first  part  of  a  deed  and  last  part  of  a  will  shall  prevail. 
But  that  is  a  rule  of  rare  application,  not  exclusively  relied 
upon  in  the  final  adjudication  of  either  of  the  two  cases 
last  cited.  Large  and  more  sensible  rules  of  construction 
require  that  the  whole  deed  should  be  considered  together, 
and  effect  be  given  to  every  part,  if  all  can  stand  together 
consistently  with  law ;  that  an  exposition  favorable  to  the 
intention  should  be  made,  if  not  contrary  to  law  ;  that  the 
intention  should  be  regarded  as  looking  rather  to  the  ef- 
fect to  be  produced  than  the  mode  of  producing  it ;  that 
too  minute  a  stress  should  not  be  laid  on  particular  words, 
if  the  intention  be  clear — and  that,  if  the  deed  cannot  op- 
erate in  the  mode  contemplated  by  the  parties,  it  should 
be  construed  in  such  manner  as  to  operate,  if  possible,  in 
some  other  way.  Under  these  rules,  the  supposed  repug* 
nancy  between  the  premises  and  habendum,  and  the  posi- 
tion of  the  defendants,  that  the  deed  is  to  be  construed  as 
an  ordinary  conveyance  under  our  Act  of  1796,  and  so 
void,  as  not  operating  by  force  of  the  statute  of  uses,  are 
both  avoided.  The  authorities  already  cited,  and  many 
more  cases  decided  since  the  statute  of  frauds  required 
three  witnessess  to  a  will  of  lands,  show  that  a  deed,  wheth- 
er in  form  a  feoffment,  a  bargain  and  sale,  or  a  lease 
and  release,  if  the  'consideration  of  blood  or  marriage  ex- 
ist, may,  to  effect  the  intention  of  the  parties,  be  construed 
to  be  a  covenant  to  stand  seized ;  that  give  and  grant  are 
apt  words  for  such  covenant,  and  that  it  is  the  duty  of  courts, 
by  reasonable  construction,  to  give  effect  to  the  intention 
of  parties  not  inconsistent  with  law.  The  deed  in  ques- 
tion is  therefore  a  good  covenant  to  stand  seized  to  uses. 

In  conformity  with  this  view  is  the  result  of  the  case  of 
Jenkins  vs.  JenkinSj  1  Mill.  48^  although  the  question 
seems  not  to  have  been  there  considered ;  and  Singleton,  vs. 
JBremmr,  4  McG,  12,  is  not  opposed,  for  there,  there  was  no 
eoomAstttion  existing. 
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The  principal  difficulty  of  this  court  has  arisen  from 
the  case  of  Welch  and  Kinard,  1  Spears  Eq.  266,  lately- 
decided  by  our  court  of  Equity,  and  since  recognized  and 
confirmed  by  this  court  in  the  case  of  Crawford  vs.  McEh 
i?y,  2  Spears,  226.  These  cases,  and  previous  ones  men- 
tioned in  Welch  and  Kinard,  related  to  slaves  ;  and 
even  if  they  are  to  be  held  as  establishing,  that  of  slaves  a 
conveyance  upon  consideration  of  blood  or  marriage  on- 
ly, to  commence  at  the  death  of  the  grantor,  must  always 
be  regarded  as  testamentaiy — they  are  no  direct  authority 
in  relation  to  real  estate.  The  statute  of  uses  does  not  ap- 
ply  to  slaves.  By  the  ancient  common  law,  the  convey- 
ance of  a  term  or  other  chattel  might  have  been  made  to 
commence  infuturo,  that  is  after  a  definite  time,  but  not 
after  a  life  estate,  for  a  life  interest  was  considered  to  be  of 
longer  duration  than  any  chattel.  Upon  this  principle  the 
case  of  Vernon  and  Inabnit,  2  Brev.  Rep.  411,  (which  is 
cited  in  Crawford  vs.  McElvt/,)  was  decided,  but  the  prin- 
ciple in  general  has  long  been  inapplicable  to  limitations 
of  slaves  in  this  State ;  for  ever  since  the  case  of  Powell 
and  Brown,  1  Bail.  100,  if  not  long  before,  it  has  been 
well  established  here,  that  a  remainder  may  be  limited  of  a 
slave  after  a  life  estate.  Indeed  many  cases  in  our  court 
of  Equity  have  held  the  same  as  to  other  chattels ;  see 
Patterson  vs.  Delvin,  1  McM.  Eq.  669 ;  Robertson  vs. 
Collier,  1  Hill.  Ch.  370.  So  far,  indeed,  have  our  courts 
gone  in  that  direction,  that  by  Hill  vs.  Hill,  Dud.  Eq.  71^ 
it  has  been  held  that  of  slaves  a  fee  may  be  limited  upon 
a  fee  by  deed,  (neither  a  trust  deed  nor  a  marriage  settle-^ 
ment,  but  an  ordinary  deed  of  gift  from  father  to  children,) 
which  can  be  done  as  to  lands,  only  by  executory  devise, 
or  by  limitation  of  trusts,  or  by  the  operation  of  future  uses 
under  the  statute  of  uses. 

The  ancient  rules  as  to  limitations  of  chattels  have  been  much 
modified  in  England,  and  the  modifications  have  been  here 
asually  adopted  and  extended,  especially  in  relation  to  slave 
property,  which  with  us  is  usually  estimated  much  more  high- 
ly than  our  lands.  But  although  courts  may  relax  techni^ 
cat  rules,  so  as  to  extend  to  chattels  limitations  which  have 
grown  up  as  to  lands,  under  forms  of  conveyance  applica- 
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cable  only  to  the  latter,  courts  cannot  enact  the  guards  which 
statutes  have  provided  as  to  lands.  If  then  it  be  true,  as 
suggested  in  Welch  and  Kinard,  that  any  disposition  of 
personal  property  which  may  be  effected  by  deed,  may  be 
made  by  parol  accompanied  by  delivery,  it  is  wise  to  look 
to  the  consequences  of  every  new  indulgence  accorded  to 
the  intention  of  parties  in  relation  to  personal  property, 
before  the  Legislature  may  require  the  intention  to  be  express* 
ed  by  writing  duly  recorded.  In  the  case  before  us,  the 
deed  of  land  was  recorded  three  months  after  its  execution ; 
a  circumstance  which  seems  conclusive  of  delivery,  and 
which  should  always  be  much  regarded  in  determining 
whether  a  paper  is  testamentary. 

The  cases  decided  as  to  personal  property,  seem  not  to 
contravene  the  rule  of  the  common  law,  that  conveyances 
of  chattels  may  be  made  to  commence  at  a  future  definite 
period,  but  seem  to  imply  that  such  conveyances  would  be 
effectual,  if  limited  to  take  effect  on  any  other  event  than 
the  death  of  the  grantor;  and  even  on  that  event  if  found- 
ed on  a  valuable  consideration.  Whether  those  cases  are 
to  be  regarded  as  laying  down  an  inflexible  general  rule, 
which  shall  govern  all  conveyances  of  personalty,  without 
valuable  consideration,  to  take  effect  at  the  death  of  the 
grantor,  or  as  depending  each  upon  its  particular  circum- 
stances, is  not  now  to  be  determmed.  The  last  decision  of 
Ingram  and  Porter  seems  to  be  opposed  to  such  a  gefieral 
rule ;  and  so  does  the  case  of  Duke  and  Dyke,  Ms.  deci- 
ded two  years  afterwards  by  the  same  court  which  had  de- 
cided Ragadale  and  Booker,  Ms — ^both  of  which  last 
named  cases  are  referred  to  in  Welch  and  Kinard.  Per- 
haps, upon  consideration  of  the  ambulatory  nature  of  a 
will,  the  policy  upon  which  the  late  discussions  have  been 
placed  may  not  always  require  a  deed  conveying  personal- 
ty, to  take  effect  at  the  death  of  the  grantor,  founded  only  on 
consideration  of  blood  or  marriage,  to  be  regarded  as  tes- 
tamentary, where  by  due  recording  or  other  circumstance, 
its  fairness  and  intended  irrevocability  may  have  been  placed 
beyond  doubt;  especially  if  the  case  be  such  that  the  in- 
troduction of  a  peppercorn  as  consideration,  would  have  ta- 
ken the  deed  out  of  the  reason  of  the  late  decisions.  But 
22 
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however  that  maybe,  this  court  does  not  feel  authorized  to  ap- 
ply to  the  deed  of  real  estate  now  under  consideration,  the 
rule  which  in  the  cases  cited  was  applied  to  the  deeds  of  per- 
sonalty there  considered,  when  it  is  so  plain  that  to  vio- 
late the  intention  of  the  parties  here,  would  be  to  violate 
well  established  principles  of  law.  The  plaintiffs  have  a 
right,  for  all  that  appears,  to  considf  r  the  deed  in  question 
as  a  covenant  to  stand  seized.  Their  motion  to  set  aside 
the  nonsuit  is  therefore  granted. 

Richardson,  Butler  and  Frost,  JJ.  concurred. 

O'Neall,  J.  I  concur  in  this  case,  in  so  much  of  it 
as  relates  to  the  construction  of  the  deed  as  a  covenant  to 
stand  seized  to  uses  ;  but  I  do  not  agree  to  the  strictures 
on  the  cases  relating  to  personal  property. 


William  Kinsler  and  others  vs.  M,  M.  Clark. 

A  mother,  by  deed  duly  recorded,  in  consideration  of  natural  love 
and  affection,  and  of  past  labor  and  services,  and  of  future  care  and 
attention,  gave  and  granted,  after  the  term  of  her  natural  life,  a  tract 
of  land  to  her  two  sons  and  their  heirs,  with  the  understanding  ex- 
pressed in  the  deed,  that  no  right  or  title  was  to  vest  in  her  sons  du- 
ring the  full  term  of  her  natural  life.  Held  to  be  a  good  covenant 
to  stand  seized  to  the  use  of  the  sons ,  and  that  they  became  entided 
to  the  land  on  the  death  of  their  mother,     (a) 

If  a  deed  conveying  a  freehold  to  commence  in  futuroy  express 
both  good  and  valuable  considerations,  it  will  be  a  good  covenant  to 
stand  seized  to  uses.  (Vide  opinion  in  Chancellor  vs,  Windham 
ondLa/ujj  ante.) 

Before  Butler,  J.   at  Lexington,  FaU  Term,  1844. 

This  was  an  action  of  trespass,  to  try  titles  to  a  tract  of 
five  hundred   acres   of  land,  on  the  road  from  Lexington 


Columbia,  December,  1844.      171 

Court  House  to  Columbia.  The  land  in  dispute  is  the  one* 
half  of  a  tract  of  one  thousand  acres,  which  belonged  ori- 
ginally to  Zilpha  Eddins,  who,  on  the  20th  day  of  Februa- 
ry, 1816,  conveyed  the  same  to  her  two  sons,  James  A.  and 
Wm.  D.  Eddins,^  by  deed,  of  which  the  following  is  a 
copy. 

"State  op  South  Carolina. 

^  Kjdow  all  men  by  these  presents,  that  I,  Zilpha  Eddins,  of  Lex- 
ingtoQ  District,  in  the  State  aforesaid,  widow  woman,  for  and  in  con- 
sideration of  the  natural  love  and  affection  which  I  have  and  do 
bear  towards  my  two  sons,  James  A.  Eddins  and  William  D.  Ed- 
dins, both  of  the  District  and  State  aforesaid,  and  for  the  further 
consideration  of  making  them  compensation  for  the  labor  and  ser- 
vices they  have  rendered  me  since  they  have  been  able  to  labor,  and 
in  order  to  make  their  lot,  as  nearly  as  possible,  equal  to  the  part 
which  my  elder  children  have  had,  and  for  their  future  care  and  at- 
tention to  me  during  the  i  emainder  of  my  natural  life,  have  given 
and  granted,  and  by  these  presents  do  freely  give  and  grant,  unto-the 
said  James  A.  and  Wm.  D.  Eddind,  after  the  term  of  my  natural 
life,  all  that  plantation,  d&c  Together  with  all  the  buildings  and 
appurtenances  to  the  said  premises  belonfi^ing*,  or  in  any  wise  inci- 
dent or  appertaining  ;  to  have  and  to  hold  all  and  singular  the  said 
premises,  unto  the  said  James  A.  and  William  D.  Eddins,  their  heirs 
and  assigns  forever ;  and  it  is  well  understood  by  the  parties  to  these 
presents,  and  such  is  the  particular  of  this  agreement  and  giA,  that 
no  right  or  title  whatever,  is  to  vest  in  the  said  James  A.  and  Wm. 
D.  Eddins,  during  the  full  term  of  my  natural  life;  but  at  my  death 
the  aforesaid  plantation,  with  the  appurtenances,  shall  vest  in  the  said 
James  A.  and  Wm.  D.  Eddins,  to  he  equally  divided  between  them 
and  their  heirs,  share  and  share  alike.  And  I  do  hereby  bind  my- 
self, my  heirs,  executors  or  administrators,  to  warrant  and  forever 
defend  all  and  singular  the  right  and  claim  which  I  have,  or  shall 
have  at  the  time  of  my  death,  to  the  premises  above  mentioned,  on- 
to the  said  James  A.  and  William  D.  Eddins,  their  heirs  and  assigns, 
against  myself  and  my  heirs,  and  against  every  person  or  persons 
whomsoever,  lawfully  claimins^  or  to  claim  the  same  or  any  part 
thereof  Witness  my  hand  and  seal,"  6lc,  It  was  attested  by  two 
witnesses ;  proved  before  a  magistrate  by  one  of  the  witnesses  on 
the  same  day,  and  recorded  the  22d  February,  1816. 

Zilpha  Eddins  died  in  1831,  and  the  case  turned  upon 
the  validity  of  her  deed  to  her  two  sons.  There  was  no 
doubt  about  the  fairness  of  the  transaction,  nor  any  pre- 
tence of  fraud.  She  evidently  intended  to  convey  the 
land  to  her  sons,  and  the  question  was  whether,  by  the 
terms  of  the  deed,  she  succeded  in  carrying  that  intention 
into  effect.     The  presiding  judge  thought,  and  so  charged 
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the  jury,  that  the  deed  was  void,  because  it  attempted  to 
conrey  a  freehold  commencing  infuturo.  His  opinion 
was  based  mainly  upon  the  clause  immediately  succeed- 
ing the  habendum,  in  these  words:  ''And  it  is  well  un* 
derstood  by  the  parties  to  these  presents,  and  such  is  the 
particular  of  this  agreement  and  gift,  that  no  right  or  title 
whatever  is  to  vest  in  the  said  James  A.  and  Wm.  D.  Ed- 
dins,  during  the  full  term  of  my  natural  life."  Without 
this  clause,  he  thought  the  deed  might  be  construed  as  a  cov- 
enant to  stand,  seized  to  the  use  of  the  two  sons.  The  jury 
found  for  the  plaintiff,  and  the  defendant  appealed,  on  the 
following  ground. 

Because  the  deed  from  Zilpha  Eddins  to  her  sons,  James 
A.  and  Wm.  D.  Eddins,  is  good  and  valid,  and  it  is  respect- 
fully submitted  that  his  Honor,  the  presiding  Judge,  erred 
in  charging  the  jury  that  the  same  is  void. 

Boozer^  for  the  motion,  contended  that  the  deed  was 
good  as  a  covenant  to  stand  seized  to  uses,  under  the  stat. 
27  H.  8,  c.  10 ;  and  cited  2  Wils.  76  ;  Willes,  682 ;  Shep. 
Touch.  85 ;  2  Ves.  Sr.  252 ;  4  Taunt.  20 ;  Riley's  Law 
Cases,  204  ;  2  Hill  Ch.  617 ;  4  M'C.  12  ;  1  Bay,  107. 

Gregg,  contra,  cited  2  Speers  R.  225. 

Pope,  in  reply,  cited  Watk.  on  Conv.  232 ;  18  Law  Lib. 
79 ;  2  Cruise  311 ;  Tit.  Remd.  16 ;  4  lb.  115,  chap.  10  ; 
3  Mid.  237 ;  1  Mill.  48 ;  3  Bac.  Abr.  Tit.  Grant,  348,  D. 
3 ;  Prest.  on  Conv.  173  ;  1  H.  Bl.  534 ;  Cruise  Dig.  Deed 
32,  255 ;  2  Ves.  Jr.  204,  226. 

Ouria,  per  Wardlaw,  J.  The  opinion  which  has  just 
been  pronounced  in  the  case  of  Chancellor  and  others  vs. 
Law  and  Windham,  shows  the  reasons  upon  which  this 
case  has  been  decided ;  and  in  some  parts  is  exclusively  ap- 
plicable to  this.  Here,  as  there,  the  intention  is  clear,  the 
deed  has  been  recorded,  and  the  subsequent  acts  of  the  par- 
ties have  been  conformable  to  the  effect  they  intended  to 
produce.  Here  considerations  both  good  and  valuable  are 
expressed  in  the  deed ;  and  the  clause  which  in  the  opin- 
ion of  the  Judge  on  the  Circuit  prevented  the  deed  from 
being  construed  as  a  covenant  to  stand  seized,  does  not  ap- 
pear to  this  court  to  have  any  such  influence. 
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If  it  was  understoocT  that  no  rig/tt  or  title  should  vest 
in  the  sons  during  the  mother's  life,  it  was  equally  under- 
stood that  it  should  vest  in  them  at  her  death,  without  any 
contingency  by  which  the  vesting  might  be  prevented. 
How  could  this  be,  unless  a  remainder  to  take  effect  at  the 
death,  was  to  be  in  them  by  the  deed  ?  The  plain  meaning 
of  the  parties  was,  that  the  use,  the  possession  and  profits, 
which  we  call  the  legal  estate,  should  be  in  her  during  her 
life,  and  in  them  at  her  death.  ^To  effect  the  intention,  the 
deed  must  be  construed  as  a  covenant  by  the  mother  to 
stand  seized  for  herself  during  her  life,  and  for  her  sons  at 
her  death ;  under  which,  by  force  of  the  statute  of  uses, 
the  uses  arising  were  instantly  converted  into  a  life  estate 
in  her  and  a  vested  remainder  in  her  sons.  ^ 

A  new  trial  is  therefore  ordered. 

Richardson,  O'Nball,  Butler,  and  Frost,  JJ.  con- 
curred. 

(a)  The  deed  in  this  case  would  not  have  been  good  in  England, 
as  a  hcLTgain  and  sale,  because  not  indented  and  enrolled^  and  aoubt- 
less,  according  to  the  law  of  that  country,  it  was  good  as  a  covenant 
to  stand  seized  to  uses.  But  as  indenting  and  enrolling  are  not  ne- 
cessary to  the  validity  of  a  bargain  and  sale  in  this  State,  {vide  note  to 
last  case)  and  as  a  valuable  consideration  was  expressed,  would  it  not 
have  been  more  proper  to  have  considered  the  deed  as  a  bargain  and 
aale,  than  as  a  covenant  to  stand  seized  to  uses?  R. 


IN  THE  COURT  OF  ERRORS. 


John  Gibson  and  others  vs.  James  S.  MCall  and  others. 

M.  S.  by  will  duly  executed,  bequeathed  "unto  the  Methodist 
Church  at  Darlington  Ck)urt  House"  (an  unincorporated  society,) 
and  the  "  Preachers  of  the  said  circuit,  and  the  Peedee  Mission, 
eight  thousand  dollars,  to  be  selected  by  the  Trustees  of  said  church 
out  of  my  papers ;  the  said  eight  thousand  dollars  to  be  put  at  inter- 
est forever,  and  the  interest  to  be  paid  annually,  and  to  be  distributed 
by  said  Trustees  according  to  the  several  necessities  of  said  church, 
preachers  and  mission."     Held  that  the  bequest  wiis  valid. 

The  law  in  relation  to  devises  and  bequests  to  charitable  uses,  con- 
sidered.    Vide  note. 

Before  Earle,  J.  at  Darlington,  Spring  Term,   1841. 

This  was  an  issue  devisavit  vel  non,  on  appeal  from  the 
Ordinary,  who  had  admitted  to  probate,  as  a  testamentary- 
paper,  an  instrument  in  writing  signed  by  Moses  Sanders, 
in  the  presence  of  four  subscribing  witnesses.  The  in- 
strument was  as  follows  : 

"South  Carolina,  ) 
Darlington  District.  ) 

KnotD  all  Men  hy  these  Presents,  That  I,  Moses  Sanders,  of  the 
State  and  District  aforesaid,  for  the  natural  good  will,  love  and  afiec- 
tion  which  I  have  and  do  bear  towards  the  Methodist  Church  at 
Darlington  Court  House,  as  also  the  Preachers  of  said  Circuit, 
and  the  Peedee  Mission,  have  given,  granted  and  bequeathed,  and  do 
by  these  presents  give,  grant  and  bequeath  unto  the  said  Church, 
Preachers  of  the  said  Circuit,  and  the  Peedee  Mission,  the  sum  of 
Eight  Thousand  Dollars,  good  and  lawful  money,  to  be  selected  by 
the  Trustees  of  said  Church  out  of  my  papers ;  the  said  eight  thous- 
and dollars  to  be  put  to  interest  forever,  and  the  interest  to  be  paid 
annually,  and  to  be  distributed  by  said  Trustees,  according  to  the  sev- 
eral necessities  of  said  Church,  preachers  and  mission. 

All  and  singular  the  above  eight  thousand  dollars,  to  have,  hold 
and  use ;  and  I  do  warrant  and  forever  defend  the  above  eight  thouB- 
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and  dollars,  the  right  to  said  Church,  Preachers  and  Mission  forever, 
against  myself,  my  heirs  or  assigns,  or  any  other  person  or  persons, 
lawfully  claiming  or  to  claim  the  same,  or  any  part  thereof  In 
witness,  I  have  hereunto  set  my  hand  and  seal,  tnis  7th  Novem- 
ber, 1838." 

Three  questions  were  made  : — 1.  Whether  the  deceased 
was  of  sound  mind  at  the  time  of  its  execution.  2.  Was 
it  executed  as  a  testamentary  paper,  and  intended  only  to 
take  effect  on  the  death  of  the  deceased.  3.  Was  it  suffi  - 
cient  on  its  face  to  take  effect  as  a  testament,  or  was  it  void 
for  uncertainty  as  to  the  persons  who  were  to  take,  and 
who  were  to  be  the  beneficiaries. 

The  Methodist  Church  at  Darlington  was  not  a  corpora- 
tion. A  volume  containing  the  discipline  and  creed  of 
the  church,  as  well  as  the  regulations  for  its  temporal  go- 
vernment, was  in  evidence  ;  and  a  manuscript  book  con* 
taining  minutes  of  the  proceedings  of  the  Darlington 
Church,  was  likewise  in  evidence.  There  were  Trustees 
in  office,  regularly  appointed,  at  the  date  of  the  paper. 

His  Honor  submitted  the  two  first  questions  to  the  jury, 
advising,  them,  if  they  should  be  of  opinion  that  the  deceas- 
ed was  of  sound  and  disposing  mind  and  memory,  and 
that  he  executed  this  instrument  as  his  will,  and  not  as  a 
deed,  intending  it  to  take  effect  in  the  event  of  his  death, 
and  after  his  death,  that  then  they  should  find  the  paper 
submitted  to  them  to  be  the  last  will  and  testament  of  Mo- 
ses Sanders  ;  that  although  he  considered  the  other  ques- 
tion both  difficult  and  doubtful,  yet  he  thought  there  was 
enough  on  the  face  of  the  paper  to  enable  the  Trustees  to 
take. 

The  jury  found  a  verdict  for  the  defendants  on  the  ap- 
peal, thereby  confirming  the  decree  of  the  Ordinary. 

The  plaintiffs  appealed,  and  now  moved  for  a  new  trial, 
on  the  ground  that  the  paper  admitted  to  probate  is  null 
and  void. 

1.  Because  the  Methodist  Church  at  Darlington  was  not 
incorporated. 

,  2.  Because  neither  said  Church  nor  the  Trustees  there- 
of could  take  m  the  way  intended  by  the  Testator. 
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3.  Because  the  cestuique  trusts,  or  beneficiaries,  are  un 
certain. 

Dargan  for  the  motion. 
Sims  contra. 

Per  Curiam,  The  motion  is  dismissed  in  this  case,  up- 
on the  grounds  stated  in  the  equity  case  of  the  Attorney 
General  and  others  vs.  Jolly,* 

Sijrned  by  Johnson,  Harper,  Johnston  and  Dunkin, 
CC.  and  Richardson,  O'Neall,  Evans,  Butljsr,  Ward- 
law  and  Frost,  JJ. 

• 

*  In  the  case  of  the  Attorney  General  and  others  vs,  JoUy^  which 
will  be  reported  in  the  forthcoming  volume  of  Equity  cases,  by  the 
present  Reporter,  the  question  arose  on  a  clause  of  the  last  will 
and  testament  of  John  Barnett,  which  is  as  follows  : 

<'I  give,  devise,  and  bequeath  the  whole  of  my  estate,  both  real 
and  personal,  to  my  wife  Elizabeth  Burnett,  during  the  term  of  her 
natural  life.  After  her  death,  I  give,  devise  and  bequeath  the  whole 
of  my  said  estate,  both  real  and  personal,  to  the  Methodist  church  of 
which  she  may  be  a  member  at  the  time  of  her  death  ;  to  be  appro- 
priated to  the  uses  and  purposes  which  the  Conference  may  aeem 
most  advantageous  for  said  church ;  more  especially  for  the  support 
of  Sunday  schools,  for  the  purchase  of  bibles  and  religious  tracts, 
and  the  distribution  of  the  same  among  the  destitute,  and  for  the  sup- 
port of  missionaries." 

Harper,  Ch.  who  delivered  the  unanimous  opinion  of  the 
court  of  Errors,  consisting  of  the  same  Chancellors  and  Judges 
who  signed  the  judgment  in  this  case,  after  citing  and  approving  of 
the  cases  of  Sarah  Tayne's  will,  determined  in  the  circuit  court  of  the 
U.  States  for  Pennsylvania,  by  Mr.  Justice  Baldwyn,  and  of  Vidal  etal 
vs.  GerarcHs  Euiors,  2  Howard's  Rep.  127,  says,  ^'  I  understand  these 

Principles  to  be  settled  by  the  decisions  referred  to.  If  there  be  a 
equest  to  a  society  by  that  name,  the  individuals  composing  it,  who 
may  be  identified  by  evidence,  take  as  natural  persons  in  the  same 
manner  as  if  each  had  been  particularly  named;  and  that  if  it  be 
upon  a  lawful  trust,  they  will  be  compelled  to  execute  it  There 
was  some  difficulty  in  England,  from  the  circumstance  that  a  giA  of 
land  made  in  such  terms,  gave  only  a  life  estate,  for  want  of  words 
of  inheritance.  But  with  us,  where  no  words  of  inheritance  are  ne- 
cessary, I  do  not  perceive  why  a  society  by  that  name  should  not 
take  the  fee.  I  suppose  that  such  an  estate  would  not  come  vnthin 
our  Act  of  1791,  providing  for  the  distribution  of  intestates's  estates, 
but  that  the  descent  must  be  according  to  the  course  of  the  common 
law.  Justice  Baldv^yn  observes,  that  incorporations  were  originally 
established  to  enable  religious  societifiSy  the  iDdividoals  oompoain^ 


Columbia,  Dbcbmbbr,  1844.  177 

which  were  regarded  as  men  dead  in  law  and  incapable  of  taking 
as  natural  persons,  to  take  in  succession.  There  was  never  need  of 
a  charter  to  enable  societies  to  purchase  chattels. 

It  is  decided  that  devises  to  charitable  uses  will  be  established  and 
enforced,  when  similar  devises  for  other  purposes  would  be  void,  for 
vagueness  or  uncertainty.  By  very  elaborate  research,  it  is  shown, 
that  such  charitable  uses  were  familiar  to  the  law,  from  its  earliest 
records,  and  the  subject  of  chancery  jurisdiction,  before  the  stat  43, 
Eliz.  and  independently  of  it  In  a  note  to  Vidal  vs.  Gerard! s  Ex* 
ecutors^  more  than  50  cases  are  referred  to,  selected  from  a  calender 
of  chancery  decisions,  made  up  by  a  commission  from  records  in  the 
Tower  of  London,  which  were  decided  previously  to  the  statute  43 
Eliz.,  of  bills  to  enforce  charitable  uses.  Mr.  Justice  Story  observes 
in  relation  to  these  cases,  that  "  they  establish,  in  the  most  satis&cto- 
ry  and  conclusive  manner,  that  cases  of  chat'ities,  where  there  were 
trustees  appointed  for  general  and  indefinite  charities,  as  well  as  for 
specific  charities,  were  familiarly  known  to,  and  acted  upon,  and  en- 
forced in  the  court  of  Chancery.  In  some  of  the  cases,  these  chari- 
ties were  not  only  of  an  uncertain  and  indefinite  nature,  but  as  fiir  as 
we  can  ipather  from  the  imperfect  statements  in  the  printed  records, 
there  were  also  cases  where  either  no  trustees  were  appointed,  or 
the  trustees  were  not  competent  to  take."  They  show  very  conclu- 
sively also,  that  persons  havmg  only  a  general  and  indefinite  inter- 
eat,  such  as  the  complainants  have,  as  members  of  a  religious  soci- 
ety, may  sustain  the  bill  and  enforce  the  use. 

It  appears  very  satisfactorily,  that  supposing  the  jurisdiction  not  to 
have  existed  before  the  stat  43  Eliz.  it  has  grown  up  since,  and  become 
so  firmly  established,  as  to  be  authoritative  with  us  ;  and  this  not  by 
virtue  oi  the  chancellor's  authority  in  administering  the  King's  pre- 
rogative, but  of  his  own  proper  Chancery  jurisdiction.  The  statute 
only  authorized  a  proceeding  by  commission  directed  to  the  Ordina- 
ry and  his  officers,  and  gives  the  Chancellor  only  appellate  juris- 
diction. But  many  cases  are  found  of  an  original  proceeding  by 
lnll,and  where  the  Chancellor  set  aside  the  judgment  of  the  Commis- 
sioners, as  being  beyond  their  jurisdiction  ;  or  gave  relief  by  virtue  of 
his  proper  and  original  jurisdiction:  That  the  jurisdiction  is  not  de- 
pendent on  the  statute,  is  very  variously  illustrated.  The  statute  pro- 
vides only  for  twenty-one  sorts  of  charitable  uses,  while  forty-six  are 
recognized  by  the  cases  as  capable  of  being  enforced.  Many  uses — 
as  in  &vor  of  Towns,  Colleges,  <kc.  are  expressly  excepted  out  of 
the  statute ;  but  the  jurisdiction  of  Chancery  to  administer  them, 
has  never  been  doubted.  There  were  various  English  statutes  pri- 
or to  the  43  Eliz.  providing  for  the  execution  of  charitable  uses, 
when  the  societies  which  administered  them  had  become  extinct 
Mr.  Justice  Story  refers  to  the  opinions  and  decisions  of  Sir  John 
Leach,  Sir  Joseph  Jekyil,  Lord  Northington,  Lord  CL  Justice  Wil- 
mot,  Lord  Redesdale,  and  of  Lord  Chancellor  Sugden,  in  opposition 
to  the  dictum  of  Lord  Loughborough,  on  which  the  case  of  the  Bajh 
Hst  Association  vs.  Hart  was  principally  decided.  Mr.  Justice 
Story  quotes  the  opinion  of  Lord  Redesdale,  that  the  statute  <<  only 
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created  a  new  jariscliction ;  it  created  no  new  law.  It  created  a  new 
and  ancillary  jurisdiction/*  6lc. 

There  can  be  no  doubt  that  a  trust  for  the  support  of  religion,  is  a 
charitable  use ;  and  with  us,  where  aiJ  sects  of  the  Christian  reli- 
gion stand  upon  an  equal  footing,  there  can  be  no  question  with  re- 
spect to  a  superstitious  use. 

In  the  argument  of  the  present  case,  decisions  were  quoted  from 
nine  of  the  States  of  the  Union,  establishing  such  charitable  uses.  Con- 
trary decisions  have  been  made  in  Virginia  and  Maryland,  and  they  are 
supposed  to  have  been  made  in  conformity  to  the  decision  in  the  Bap- 
tist Association  vs.  Hart^s  Ex^ors..  As  the  State  of  Virginia  had 
actually  repealed  the  statute  43  Eliz.  on  which  charitable  uses  were 
supposed  to  depend,  it  might  seem  to  have  repudiated  such  uses. 

There  seems  to  be  several  distinct  kinds  of  charitable  uses,  re- 
quiring a  different  method  of  proceeding.  First,  there  is  what  is 
called  a  charity  at  large ;  where  there  is  a  gift  simply  to  purposes 
of  charity,  without  the  appointment  of  any  trustee.  This  sort  of  use 
I  dont  understand  to  have  ever  appertained  to  the  jurisdiction  of  the 
Chancellor,  as  a  court  of  Equity,  but  to  have  been  enforced  by  him 
under  the  authority  of  the  King  s  sign  manual,  and  by  virtue  of  his 
prerogative.  I  do  not  think  that  it  would  be  within  the  jurisdiction 
of  this  court,  to  set  up  such  a  charity  as  this,  and  devise  a  scheme 
for  carrying  it  out  It  would,  probably,  appertain  to  the  Legislature, 
on  which  most  of  the  royal  prerogative  has  devolved;  such  as  the 
granting  of  charters  and  franchises,  &rC.  Another  instance  is,  where 
tiustees  are  appointed,  but  the  objects  are  so  vague  and  indefinite,  that 
if  the  giA  were  to  any  other  purpose  than  charity,  the  court  must  de- 
clare the  trust  void,  for  uncertainty ;  as  in  the  instance  of  Morris  vs. 
the  Bishop  of  Durham,  9  Ves.  399,  where  the  trust  was  to  such  ob- 
jects of  benevole-Tice  and  liberality,  as  the  Bishop  of  Durham  should 
approve.  To  a  bill  for  setting  up  a  charitable  use  of  this  sort,  I 
think  the  Attorney  General  ought  to  be  a  party,  to  aid  the  court  in 
devising  the  specific  scheme  for  carrying  it  out  The  third  class 
comes  under  the  general  rules  applicable  to  all  trusts  whatsoever, 
whether  for  charitable  or  any  other  purposes.  )t  is  -the  well  known 
and  universal  rule  of  the  court,  that  if  the  object  of  the  trust  be  law- 
ful, and  sufficiently  specific  and  definite  to  enable  the  court  to  exe- 
cute it,  it  shall  never  f^l  for  the  want  of  a  trustee.  To  a  bill  of  this 
sort,  the  Attorney  General  is  not  a  necessary  party;  and  the  present 
seems  to  me  to  be  a  case  of  this  sort.  The  devise  is  not  merely  to 
such  purposes  as  the  conference  may  direct,  but  specifically  to  Sup- 
port Sunday  schools,  buy  and  distribute  bibles,  ^c.  These  trusts  the 
court  can  execute.  Admittiag  the  individuals  composing  the  congre- 
gation of  the  Liberty  Methodist  Church  to  be  capable  of  taking  in 
trust ;  yet  it  is  manifest,  that  they  are  entirely  unsuitable  for  exe- 
cuting it  Our  courts  have,  I  believe,  gone  further  than  most  courts 
of  Chancery  elsewhere,  in  changing  trustees,  as  the  exi^rency  of  ca- 
ses may  require.  An  individual,  or  a  limited  number  of  individuals,  are 
better  adapted  to  carry  out  the  views  of  the  testator.  I  think  the 
congregation,  however,  ought  to  be  permitted  to  select  their  own  trus- 
tees ;  and  I  believe  it  is  competent  for  us  to  give  such  direction." 
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Judges  present. 

Hon.  J.  S.  Richardson, 
"     J.  B.  O'Neall, 
"     J.  J.  Evans, 
"     A.  P.  Butler, 
"     D.  L.  Wardlaw, 
"     Edward  Frost. 


T%e  State  vs.  James  M.  A.  Henderson. 

Every  indictment  must  contain  and  set  forth  all  the  ingfredients  of 
an  o&nce,  and  no  omission,  in  such  statement,  can  be  supplied  by 
evidence  or  innuendo. 

In  an  indictment  for  a  libel,  where  it  does  not  appear  from  the 
paper  itself  who  was  its  author,  or  the  persons  of  and  concerning 
whom  it  was  written,  or  the  purpose  for  which  it  was  written  ;  each 
of  these  should  be  explicitly  averred,  as  facts  for  the  consideration  of 
the  jury. 

Where  the  persons,  alleged  to  have  been  libelled,  are  alluded  to 
in  ambiguous  and  covert  terms,  it  is  not  sufficient  to  aver,  generally, 
that  the  paper  was  composed  and  published,  ''of  and  concerning,"  the 
persons  alleged  to  have  been  libelled,  with  innuejidos^  accompanying 
the  covert  terms,  wherever  they  occur  in  the  paper  as  set  out  in  the 
indictment,  that  they  meant  those  persons,  or  were  allusions  to  their 
names.  There  should  be  a  full  and  explicit  averment,  that  the  de- 
fendant, under  and  by  the  use  of  the  covert  terms,  wrote  of  and  cdn- 
ceming  the  persons,  dtc. 

Where  a  paper  is  not  libellous  on  its  &ce,  but  possesses  a  latent 
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meaning  which  renders  it  libellous,  the  latent  meaning  must  be  ex- 
plicitly set  forth,  by  way  of  averment  or  colloquiv/niy  so  as  to  make  it 
appear  on  the  &ce  of  the  indictment,  that  the  paper  is  a  libel. 

The  office  of  an  innuendo,  is  not  like  that  of  an  averment,  to  charge 
facts,  but  is  only  to  point  out  and  refer  to  matter  already  expressed; 
and  for  that  reason  evidence  cannot  be  introduced  to  support  or  ex- 
plain an  innuendo. 

Where  a  publication  is  malicious,  and  its  obvious  design  and  ten- 
dency is  to  bring- the  subject  of  it  into  contempt  and  ridicule,  it  will 
be  a  libel,  although  it  imputes  no  crime  liable  to  be  punished  with 
infiuny. 

Before  Frost,  J.  at  Charleston,  Fall  Term,  1844. 

This  was  an  indictment  for  a  libel. 

The  first  count  stated :  That  James  M.  A.  Henderson,  late 
of  Charleston,  in  the  district  and  State  aforesaid,  being  a 
person  of  an  evil,  wicked,  and  malicious  mind  and  disposi- 
tion, and  unlawfully,  wickedly  and  maliciously,  devising, 
contriving  and  intending,  as  much  as  in  him  lay,  to  scanda- 
lize, vilify  and  defame,  divers  good  and  worthy  citizens  of  the 
said  State,  to  wit,  one  Allen  Spencer,  one  John  Lord,  and 
one  Robert  H.  duash,  otherwise  called  Robert  H.  duash 
junior,  and  to  bring  them  the  said  Allen  Spencer,  John 
Lord  and  Robert  H.  duash,  junior,  into  public  scandal, 
infamy  and  disgrace,  and  to  injure,  prejudice,  and  ag* 
grieve  them,  the  said  Allen  Spencer,  John  Lord  and 
Robert  H.  duash,  junior,  on  the  sixth  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty 
four,  with  force  and  arms,  at  Charleston,  in  the  district 
and  State  aforesaid,  of  his  great  hatred,  malice,  and  ill 
will,  towards  the  said  Allen  Spencer,  John  Lord  and 
Robert  H.  duash,  junior,  unlawfully  and  maliciously 
did  compose  and  publish,  and  cause  and  procure  to  be 
composed  and  published,  a  certain  false,  scandalous,  mali- 
cious and  defamatory  libel,  of  and  concerning  the  said 
Allen  Spencer,  John  Lord  and  Robert  H.  duash,  junior, 
containing  therein,  amongst  other  things,  the  false,  scanda- 
lous, malicious,  defamatory,  and  libellous  words  and  mat- 
ter following,  of  and  concerning  the  said  Allen  Spencer, 
John  Lord  and  Robert  H.  duash,  junior,  that  is  to  say—* 
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For  the  Bulletin — Goat  Racing  Club.  The  first  regular 
meeting  of  this  club  was  held  at  Dickey's,  on  Friday  even- 
ing, June  28th.  The  Chairman  called  upon  those  mem- 
bers who  had  entered  dogs,  to  come  forward  and  pay  en- 
trance money,  (treat  for  the  crowd.)  Only  four  dogs  were 
entered.  At  about  half  past  ten  o'clock  the  club  started  in 
pursuit  of  those  very  disagreeable  creatures,  commonly 
called  goats,  but  did  not  succeed  in  seeing  any  ;  they  hav- 
ing, for  this  night  only,  not  made  their  appearance.  The 
club  were  about  returning  to  their  Hall,  (one  of  Dickey's 
boxes,)  when  the  deep  bay  of  one  of  the  dogs  was  heard 
in  Berresford  street,  "swift  from  their  covert  the  merry 
pack  fled,"  but  only  one  other  dog  took  the  scent,  making 
but  two  on  the  field.  The  race  was  very  exciting,  and  it 
was  a  beautiful  sight  to  see  how  the  two  dogs  stuck  like 
leitches  to  him,  (for  it  was  a  poor  tom  cat.)  After  run- 
ning about  five  minutes  they  succeeded  in  killing  him, 
though  not  without  a  bloody  battle.  The  club  having  re- 
tired to  Dickey's,  the  roll  was  called,  and  two  members 
fined,  whereupon  they  took  two  Jerusalems  apiece,  and  re- 
tired to  their  virtuous  sheets,  agreeing  to  meet  the  follow- 
ing- night.  Saturday  night,  June  29.  The  club  met  at 
ten  o'clock ;  the  meeting  being  called  to  order,  mascovitus, 
santacruis,  smashers,  and  of  course  gin  toddys  were  the 
first  moves  that  were  made.  They  being  put  out  of  sight, 
there  (meaning  their)  next  question  was  to  name  a  Chair- 
man ;  with  some  difficulty  they  succeeded,  but  not  until 
they  had  laced  their  spencers  (meaning  an  allusion  to  the 
name  of  the  said  Allen  Spencer,)  a  little  tighter,  by  taking 
a  couple  of  small  taughts.  After  a  few  words  from  Kate 
Kearney,  the  lord  (meaning  the  said  John  Lord,)  was 
called  upon  for  his  blessing,  and  after  cruising  about  the 
city  some  time,  they  all  agreed  to  go  to  the  French  (mean- 
ing the  French  Coffee  House,)  and  sup,  before  they  went 
to  their  homes.  Supper  being  over,  the  business  was 
quashed,  (meaning  an  allusion  to  the  name  of  the  said 
Robert  H.  duash,  junior,)  for  the  night,  all  hands  retiring 
about  one  o'clock.  Which  said  false,  scandalous,  malicious 
and  defamatory  libel,  he,  the  said  James  M.  A.  Henderson, 
afterwrards,  to  wit,  on  the  sixth  day  of  July,  in  the  year 
aforesaid,  at  Charleston  aforesaid,  in  the  district  aforesaid, 
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and  in  the  State  aforesaid,  unlawfully,  wickedly,  and  mali- 
ciously, did  publish  and  print,  and  cause  to  be  published 
and  printed,  in  a  certain  public  newspaper,  called  the 
Charleston  Bulletin,  a  free  and  independent  press,  and 
thereby  then  and  there  did,  unlawfully,  wickedly  and  mali- 
ciously, publish,  and  cause  to  be  published,  the  said  libel, 
to  the  great  damage,  scandal,  and  -infamy,  of  the  said  Allen 
Spencer,  John  Lord  and  Robert  H.  duash,  junior,  in  con- 
tempt of  the  laws,  to  the  evil  and  pernicious  example  of 
all  those  offending  in  like  case,  and  against  the  peace  and 
dignity  of  the  same  State  aforesaid. 

The  second  count  was  the  same  as  the  first,  except  that 
it  did  not  charge  that  the  defendant  composed  the  libel,  but 
only  that  be  printed  and  published  it. 

At  the  trial,  after  the  publication  was  proved,  the  At- 
torney General  proposed  to  ask  Mr.  duash  for  the  traverser's 
admissions,  that  he  was  alluded  to  by  the  piece.  This 
evidence  was  objected  to,  but  admitted  by  the  Court, 
and  the  witness  proceeded  to  state  admissions  of  Hender- 
son, that  they  were  alluded  to ;  and  also  that  there  were 
words  in  the  publication,  which  being  in  italics,  were  un- 
derstood to  convey  a  personal  allusion ;  and  that  the  publi- 
cation was  an  entire  fiction ;  that  there  was  no  such  club, 
and  nothing  had  ever  been  done  by  any  of  the  parties,  that 
could  suggest  any  thing  in  the  publication,  except  that  the 
parties  sometimes  drank  at  Richard  Jones's  bar,  and  that 
Jones  was  called  Dickey. 

Under  the  charge  of  the  court,  the  jury  found  the  de- 
fendant guilty. 

The  defendant  appealed,  and  now  moved  in  arrest  of 
judgment,  on  the  grounds — 

1.  That  the  paper  does  not  purport  on  the  face  of  it  to 
be  written  of  the  parties  who  are  said  to  be  libelled  ;  that 
there  are  no  averments  to  connect  them  with  the  meaning 
of  the  writing ;  and  the  innuendos,  which  undertook  to 
enlarge  or  change  the  sense  of  the  words  employed,  are 
null  and  void.  So  that  there  is  no  specification  of  any 
offence  beyond  the  mere  writing  and  publishing  of  the  pa- 
per itself. 


Charleston,  January,  1845.  183 

2.  That  the  paper  itself,  on  the  face  of  it,  is  not  libel- 
lous. 

And  failing  in  tliat  motion,  then  for  a  new  trial,  on  the 
ground — 

That  evidence  was  admitted  to  prove  an  innuendo,  and 
to  make  out  a  different  offence  from  that  charged  in  the 
indictment,  viz :  the  offence  of  writing  words  which  are 
either  innocent  or  unmeaning,  in  italics,  and  then  saying 
that  by  such  italics  an  individual  is  meant. 

PetigrUj  for  the  motion,  contended.  1st.  That  the 
writing  was  not  sufficiently  charged.  2d.  That  the  paper 
was  no  libel. 

On  the  first  point,  he  cited  Stark,  on  Sland.  281 ;  Cowp. 
684.  Where  a  writing  is  ironical,  and  no  libel  appears  on 
the  face  of  it,  the  true  meaning  must  be  averred  and  prov- 
ved,  11  Mod.  86;  1  Ch.  PI.  383.  An  innuendo  cannot 
of  itself  extend  the  meaning  of  words.  It  must  refer  to 
some  matter  previously  expressed ;  5  J.  R.  211.  An  innu- 
endo  cannot  make  a  person  certain  who  was  uncertain  be- 
fore ;  4  Cok.  17,  20  ;  Cro.  Eliz.  838 ;  Bac.  Abr.  Libel,  A.  3  ; 
1  Bin.  537 ;  Com.  Dig.  case  for  def.  G.  9,  10 ;  1  Saund. 
Rep.  243 ;  Holt  on  Libel,  258.  These  authorities  show 
that  the  i?muendos  here  were  void.  The  indictment 
therefore  must  be  judged  of,  as  if  the  innuendos  were  not 
in  it. 

On  the  second  point  he  cited  Stark,  on  Sland'.  434 ;  3 
Bl.  Com.  125 ;    Com.  Dig.  case  for  def.  P.  14. 

On  the  ground  for  a  new  trial,  he  said  no  evidence  can 
be  given  to  prove  an  innuendo.  An  averment  or  colloqui- 
um introducing  new  facts  may  be  proved ;  5  J.  R.  210.  If 
facts  had  been  avered  which  went  to  show  that  the  prose- 
cutors were  meant,  such  facts  might  have  been  proved, 
but  no  such  facts  were  averred  ;  4  McC.  317. 

Bailey^  Attorney  General^  contra.  Cited  1  Russ.  303. 
The  paper  is  libellous  on  its  face,  and  the  only  uncertainty 
is  aj5  to  the  person.  The  only  question  is,  who  were  the 
persons  intended.  The  indictment  charges  that  the  paper 
was  composed  of  and  concerning  the  prosecutors.  That  is 
a  sufficient  inducement  and  averment ;  5  J.  R.  224;  3  Ch. 
Cr.  L.  874 ;  Cowp.  672. 


184  State  vs.  Henderson. 

No  evidence  was  introduced  to  support  the  innuendoSj 
but  the  averment  that  the  libel  was  published  "of  and  con- 
cerning," <fec.  This  was  certainly  competent,  and  what 
could  be  better  evidence  than  the  admissions  of  the  de- 
fendant himself? 

Petigru  in  reply.  The  Attorney  General  relies  upon 
the  allegation  that  the  writing  was  of  and  concerning  the 
prosecutors.  This  is  not  enough  to  authorize  the  evidence. 
If  there  were  extrinsic  circumstances,  necessary  to  show 
that  the  prosecutors  were  the  persons  intended,  those  cir- 
cumstances should  have  been  averred.  The  averment,  of 
and  concerning,  (&c.  is  sufficient  only  when  it  appears  on 
the  face  of  the  paper  that  the  prosecutors  were  intended;  8 
East,  426 ;  4  M.  <&  S.  163. 

Curia,  per  Butler,  J.  The  paper  upon  which  the  in- 
dictment in  this  case  was  founded,  would  not  be  intelligi- 
ble without  the  statement  of  extraneous  circumstances.  It 
is  made  up  of  references  and  allusions,  the  true  meaning  of 
which  could  not  be  reached,  even  by  conjecture,  without 
explanations.  Every  indictment  must  contain  and  set 
forth  all  the  ingredients  of  an  offence  ;  and  no  omission 
in  such  statement  can  be  supplied  by  evidence  or  innuendo. 
Evidence  may  sustain,  and  an  innuendo  may  indicate,  by 
mere  reference,  what  has  been  before  sufficiently  set  forth. 
But  the  one  cannot  be  introduced,  or  the  other  employed, 
without  previous  statements,  either  in  a  full  colloquium,  or 
by  explicit  averments.  In  cases  of  libel,  these  will  not  be  ne- 
cessary, where  the  publication  itself  expresses  all  that  is  to 
be  understood.  As  where  A  B,  writes  "bf  and  concerning 
C  D,  and  makes  an  imputation,  in  express  terms,  of  some 
crime  or  infamous  offence.  In  such  case  the  author  of  the 
paper,  the  person  or  subject  spoken  of,  and  the  object  of  the 
paper,  will  sufficiently  appear.  The  following  language  of 
C.  J.  DeGrey,  in  the  case  of  the  King  vs.  Home,  Cowp. 
683,  recognizes  and  explains  what  I  have  been  saying : 
'It  may  happen  that  a  writing  may  be  so  expressed,  and 
in  such  clear  and  unambiguous  terms,  as  that  it  may 
amount,  of  itself,  to  a  libel.  In  such  case  the  court  wants 
no  circumstances  to  make  it  clearer  than  it  is  of  itself ;  and. 
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therefore,  all  foreign  circumstances  introduced  in  the  record 
would  be  only  matter  of  supererogation.  But  if  the  terms 
of  the  writing  are  general,  or  ironical,  or  spoken  by  way 
of  reference  or  allusion,  although  every  man  who  reads 
such  a  writing  may  put  the  same  construction  on  it,  it  is 
by  understanding  some  thing  not  expressed  in  direct  terms ; 
and  it  being  a  matter  of  crime,  there  wants  something  more. 
It  ought  to  receive  a  judicial  sense,  whether  the  applica- 
tion is  just;  and  the  fact,  or  the  nature  of  the  fact,  on  which 
that  depends,  is  to  be  determined  by  a  jury.  But  a  jury 
cannot  take  cognizance  of  it,  unless  it  appears  on  the  re- 
cord, which  it  cannot  do  without  an  averment."  In  the 
case  before  the  court,  it  does  not  appear  from  the  paper  it- 
self, who  was  its  author  ;  or  the  persons  of,  and  concerning 
whom,  it  was  written ;  or  the  purpose  for  which  it  was 
written.  Each  of  these  should  have  been  explicitly  aver- 
red, as  facts  for  the  consideration  and  determination  of  the 
jury.  Has  this  been  done,  so  as  to  give  the  court  a  judi- 
cial understanding  of  the  matter  ?  The  first  has  been  done, 
that  is,  that  the  defendant  published  the  paper.  But  as  to 
the  other  two  essential  particulars,  there  are  no  sufficient 
averments  in  the  indictment.  In  the  last  part  of  the  paper, 
the  words  "had  laced  their  spencers ;"  "the  lord  was  call- 
ed on  for  a  blessing  ;"  "the  business  was  quashed,"  occur, 
and  it  is  said  that  under  these  terms,  the  prosecutors  were 
referred  to.  If  so,  there  should  have  been  an  explicit  aver- 
ment, that  the  defendant,  under  and  by  the  use  of  these  co- 
vert terms,  wrote  of  and  concerning  Allen  Spencer,  John 
Lord,  and  Robert  H.  Cluash,*jun.  This  would,  then,  have 
presented  a  fact  for  the  jury,  whether  these  were  the  per- 
sons thus  insidiously  alluded  to.  If  the  defendant  meant 
to  designate  the  said  individuals,  the  next  question  occurs, 
what  did  he  intend  to  impute  to  them  ?  The  complaint  is 
that  he  intended  to  fix  upon  them  some  ofiensive  imputa- 
tion, calculated  to  bring  them  into  disgrace  and  contempt, 
or  subject  them  to  ridicule.  If  so,  what  was  that  imputa- 
tion ?  Was  it  that  the  prosecutor  and  others  had  formed  a 
club  to  indulge  themselves  in  the  silly  frolic  of  assuming 
the  character  of  dogs,  and  chasing  goats  or  cats  in  a  certain 
street  ?— or  that  the  defendant  had  some  other  covert  mean- 
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ing  not  expressed  by  him  l  And  as  it  respects  the  other 
part  of  the  paper,  ia  which  the  club  is  represented  as  re- 
turning and  assembling  at  a  certain  place — the  French^ 
was  it  the  intention  of  the  defendant  to  say  that  the  prose- 
cutors there  gave  themselves  up  to  vulgar  carousal,  by 
drinking  certain  potations  in  the  paper  described  ?  If  so, 
the  meaning  and  purpose  of  the  defendant  should  have  been 
averred ;  and,  perhaps,  to  have  made  the  averment  more 
intelligible,  it  would  have  been  as  well,  by  way  of  mere  in- 
troduction, or  colloquium,  to  have  set  out  a  description  of 
the  places  and  persons  alluded  to  in  the  publication.  The 
gist  of  the  charge  is  that  the  defendant  maliciously  made  a 
publication  of  and  concerning  the  prosecutors,  under  cer- 
tain ambiguous  terms,  marked  in  italics,  and  thereby  in- 
tended to  impute  to  them  certain  contemptible  and  degrad- 
ing practices.  By  setting  out  the  paper,  and  averring  that 
the  defendant  was  the  author  of  it ;  that  under  the  ambigu- 
ous terms  referred  to,  the  prosecutors  were  meant;  and 
that  defendant  intended  to  charge  them  with  the  practices 
therein  described  and  specified,  distinct  issues  of  fact  would 
have  been  made.  These  matters  are  not  thus  set  forth  by 
averment  or  colloquium.  But  by  way  of  recital,  it  is  noted, 
in  brackets,  that  Spencer,  Lord  and  Quash,  were  the  per- 
sons whose  names  "were  alluded  to,"  in  the  words,  "laced 
their  Spencers  ;*'  "the  Lord  was  called  on  for  a  blessmg  ;" 
"the  business  was  Quashed."  No  such  allegation  had  been 
made  before,  in  that  form ;  and  what  is  thus  said  is,  evi- 
dently, by  way  of  innuendo,  and  forms  a  part  of  the  recital. 
It  cannot  be  claimed  as  fulfilling  the  place  of  an  averment. 
It  is  essentially  an  innuendo  in  its  characer,  and  as  such, 
cannot  be  enlarged,  so  as  to  embrace  or  express  any  thing 
of  a  distinct  and  substantive  kind.  The  office  of  an  innuen- 
do is  entirely  indicatory ;  intended  to  point  out  and  refer  to 
what  has  been  before  stated  ;  and  for  that  reason,  no  evi- 
dence can  be  introduced  to  supporter  explain  an  innuendo, 
it  being  used  as  a  mere  convenience,  in  composition,  to  re- 
lieve the  mind  from  confusion  as  to  names  and  other  mat- 
ters that  have  been  frequently  repeated,  and,  sometimes, 
have  the  same  sound.  The  difference  between  an  aver- 
ment and  an  innuendo,  will  appear  from  this  illustration — 
when  a  paper  has  been  ironically  written  of  another,  the 
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indictment  should  set  out  the  paper  as  it  is,  with  an  aver- 
ment that  it  contains  a  latent  and  different  meaning  from 
its  literal  purport,  and  then  the  alleged  different  meaning 
should  be  precisely  set  forth.  An  innuendo,  afterwards, 
may  refer,  in  a  running  commentary,  to  the  previously  ex« 
plained  meaning,  as  often  as  it  occurs  in  recital.  As  where 
one  is  called  a  white  man,  when  the  meaning  was  that  he 
had  colored  blood  in  him.  Here  the  averment  would  ex- 
plain the  meaning,  and  the  innuendo  would  call  the  atten- 
tion to  the  true  meaning,  when  there  was  an  occasion  to 
mention  it.  For  authority  on  these  questions,  I  refer  par- 
ticularly to  the  full  and  satisfactory  judgments  in  the  cases 
of  The  King  vs.  Home,  aijd  Van  Vechiin  vs.  Hopkins^ 
5  J.  R.  211. 

If  the  necessary  averments  had  been  made  as  to  the 
character  of  the  paper  before  us — presenting  questions,  pro- 
perly made,  for  thedecision  of  the  jury,  I  will  not  under- 
take to  say  that  such  a  paper  was  not  libellous,  and  that 
there  was  not  sufficient  evidence  to  support  the  charge. 

The  essential  ingredient  of  a  libel  is,  that  it  should  be  a 
malicious  publication;  and  where  the  obvious  design  and 
tendency  of  such  a  publication  is  to  bring  the  subject  of  it 
into  contempt  and  ridicule,  it  will,  nevertheless,  be  a  libel, 
although  it  imputes  no  crime  liable  to  be  punished  with  in- 
&my.  The  latter  might  be  more  aggravated  and  heinous, 
and  have  a  more  probable  tendency  to  lead  to  a  breach  of 
the  peace.  But  the  former  would  be  referred  to  the  same 
general  character  of  the  offence.  The  effect  of  a  libellous 
publication  might  be  produced  by  an  insidious  and  malig- 
nant pun — exposing  the  faults  of  an  individual  in  a  con- 
temptible point  of  view,  as  well  as  by  scurrilous  abuse,  in 
which  the  most  offensive  epithets  are  used.  As  to  what  is 
or  is  not  a  libel,  it  cannot  be  indicated  by  certain  descrip- 
tion or  uniform  definition.  I  mean  such  a  libel  as  would 
be  the  subject  of  a  public  prosecution.  It  is  probable  that  we 
would  not  have  interfered  with  the  verdict  in  this  case,  if 
it  bad  been  rendered  on  a  sufficient  indictment.  But  as  it 
is,  we  cannot  suffer  the  conviction  to  stand.  The  motion 
(o  arrest  the  judgment  is  granted. 

Richardson,  O'Neall,  Evans  and  WardLaw,  JJ. 
concurred.     Frost,  J.  dissented. 


188  Statb  vs.  Williams  &  others. 

The  State  vs*  John   Williams, 

The  Same  vs.  C,    Toss. 

The  Same  vs.  H.    VanGlahn. 

The  Same  vs.   The  Same. 

When  an  objection  to  a  record  can  be  shewn  in  no  other  way  than 
by  inspection,  the  original,  under  the  83d.  rule  of  court,  may  be  car- 
ried up  to  the  Court  of  Appeals. 

A  writ  of  venire,  without  the  seal  of  the  court,  is  void. 

The  writs  of  venire,  by  which  the  grand  and  petit  juries  were 
summoned,  are  parts  of  the  record  of  conviction,  and  if  they  are  voidf 
the  judgment  will  be  arrested. 

Before  Frost,  J.  at  Charleston^  Fall  Term^  1844. 

These  were  indictments  for  different  offences.  The 
prisoners  were  found  guilty,  and  they  now  moved  in  arrest 
of  judgment,  on  the  ground,  that  the  grand  jury  who  found 
the  bills,  and  the  petit  juries  who  convicted  the  prisoners, 
were  summoned  by  wirts  of  venire  without  the  seal  of  the 
court. 

Yeadon  ^  Dukes^  for  the  motion,  submitted  the  original 
venires  for  the  inspection  of  the  court,  with  the  certificate 
of  the  clerk,  that  they  were  the  original  venires,  and  that 
they  had  not  be«n  sealed. 

Bailet/j  Attorney  General^  contra,  asked  leave  to  be 
heard,  against  the  rule,  laid  down  in  the  case  of  the  State 
vs.  Dozier,  2  Sp.  211,  that  a  venire  is  a  part  of  the  record 
of  conviction  ;  which  the  court  after  consultation  refusQ4« 
Mr.  Bailey  then  contended  that  under  the  rule  of  court, 
certified  copies  of  the  venires  should  have  been  brought  up, 
and  not  the  originals  themselves. 

Curia^  per  O'Neall,  J.  In  these  cases  the  original 
records  were  produced.  According  to  the  rule  83d.  (of  De- 
cember, 1837,)  copies  are  not  to  be  brought  up  to  this  court, 
except  in  cases  where  inspection  is  necessary.  In  such 
case  the  original  may  be  brought  up ;  that  is  the  case  here. 
The  existence  of  the  seal  on  a  writ  can  most  generally  be 
shewn  in  no  other  way  than  by  the  appearance  of  the  im- 
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pression  on  the  paper,  or  something  used  for  it.  Here  the 
oris^inals  of  the  supposed  writs  of  venire,  certified  by  the 
clerk  to  be  genuine,  have  no  trace  whatever  of  a  seal.  In- 
deed the  clerk^s  certificate  admits  that  no  seal  was  afilxed. 
According  to  the  case  of  the  State  vs.  Dozier,  2  Speers, 
211,  the  papers  called  writs  of  venire,  not  having  any  seal, 
are  illegal,  and  the  result  is  the  judgments  must  be  arrested. 
The  motions  to  arrest  the  judgments  are  granted,  and  the 
prisoners  are  remanded,  to  answer  to  fresh  bills  of  indict- 
ment  to  be  preferred  against  them  at  the  next  Term. 

Richardson,    Evans,    Butler   and  Frost,  JJ.  con- 
curred. 


The  State  vs.  Lewis  Stein. 

An  indictment,  under  the  Act  of  '21,  for  harboring  a  slave,  is  not 
barred,  because  a  civil  actioa  for  the  same  offence  was  first  com- 
meoced,  and  is  pending  at  the  trial  of  the  indictment 

Under  the  Act  the  defendant  may  be  proceeded  against  criminally 
and  civilly,  at  the  same  time,  but  the  prosecutor  will  be  put  to  his 
election  which  case  to  try ;  or  the  trial  of  one  case  may  be  plead- 
ed in  bar  of  the  other. 

JB0bre  Wardlaw,  J.  at  Charleston,  Spring  Term,  1844. 

This  was  an  indictment  under  the  Act  of  1821,  7  Stat. 
460,  for  harboring  a  runaway  slave.  Before  the  warrant 
for  the  defendant's  arrest  had  issued,  the  prosecutor  had 
conunenced  a  civil  action  against  the  defendant  for  the 
same  offence,  which  action  was  still  pending.  The  de- 
fendant contended  that  the  civil  action  was  a  bar  to  the 
indictment.  His  Honor  ruled  otherwise,  and  a  verdict  of 
g-Qilty  was  rendered.     The  defendant  appealed. 

Yeadan  ^  McBeth,  for  the  motion. 

Bailey,  Attorney  General,  contra. 
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Curioj  per  Evans,  J.  We  are  to  decide  whether  the 
bringing  a  civil  action,  by  issuing  a  writ,  was  a  bar  to  a 
subsequent  proceeding  by  indictment.  The  object  of  the 
Act  seems  to  have  been  that  the  offender  should  not  be 
punished  both  criminally  and  civilly  for  the  same  matter, 
which  might  have  been  done  before  the  passage  of  the  Act. 
But  it  is  not  inconsistent  with  this  object  that  the  prelimi- 
nary proceedings  in  both  may  exist  at  the  same  time,  nor 
do  I  perceive  that  the  benefit  intended  to  be  secured  to  the 
defendant  is  in  any  way  impaired,  if  the  prosecutor,  at  the 
time  of  the  trial,  is  put  to  his  election,  on  which  he  will 
proceed ;  or  if  this  is  not  done,  by  allowing  the  defendant  to 
plead  the  trial  of  one  case  in  bar  of  the  other,  which  seems 
to  be  in  analogy  to  other  cases  of  election  ;  State  vs.  Blyth^ 
1  Bay,  166 ;  1  Bay,  501.  This  question  does  not  seem 
to  have  arisen  before.  The  only  reported  case  is  John- 
son  vs.  Lemons,  2  Bailey,  392 ;  but  that  decides  nothing  as 
to  the  time  when  the  prosecutor  should  be  put  to  his  election. 

The  motion  is  dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 
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/.  3f.  QUchrist  vs.  J,  Edwards. 

Where  a  snggestion  of  fraud  under  the  prison  bounds  Act,  is  tried 
by  a  jury,  before  4he  clerk,  under  the  Act  of  1833,  the  party  preyail- 
ing  is  not  entitled  to  enter  up  judgment  and  issue  execution  for  at- 
torney's and  witnesses's  costs. '  The  only  costs  allowed  are  clerk's 
and  sheriff's  costs. 

Before  Wardlaw,  J,  at  Charleston^  Spring  Term,  1 844. 

A  suggestion  of  fraud  had  been  filed  by  the  plaintiff 
against  the  defendant  under  the  prison  bounds  Act.  It 
was  tried  by  freeholders  before  the  clerk,  under  the  Act  of 
1833,  (6  Stat.  491,)  and  the  defendant  acquitted.  This 
was  a  rule  on  the  clerk  to  shew  cause  why  he  had  refused 
to  allow  the  defendant  to  enter  up  judgment  and  issue  exe- 
cution for  attorney's  and  witnesses'  costs.  Upon  the  re- 
turn of  the  clerk  stating  the  facts,  his  Honor  discharged 
the  rule.     The  defendant  appealed. 

Kunhardt.  for  the  motion.  Cited  2  McC.  21 ;  Hullock 
L.  of  costs,  139,  333. 

Magrath^  contra.     Cited  10  Wend.  420 ;  7  Cowen,  637. 

Hunt,  in  reply.  The  fee  bill  is  sufficiently  large  to 
coyer  the  case.  The  Act  does  not  refer  to  any  court,  but 
merely  provides  that  for  a  plea  so  much  shall  be  allowed, 
for  a  witness  so  much,  Ac.  Why  should  this  court  be 
excluded  1 

Curia,  per  Wardlaw,  J.  This  case  is  very  different 
trom  those  which  have  been  decided  allowing  costs  upon 
issues  tried  in  the  Circuit  Court,  which  are  followed  by  a 
judgment  of  that  court.  Here  was  a  trial  before  an  infe- 
rior tribunal,  and  the  3d.  Sect,  of  the  Act  of  1833,  6  Stat. 
492,  provides  fees  for  the  commissioner  of  special  bail  and 
sheriff,  and  directs  the  commisioner  to  issue  execution  for 
them.  There  is  not  only  a  want  of  authority  for  other 
costs,  but  a  strong  implication  that  no  others  shall  be  al- 
lowed.    The  motion  is  dismissed. 

O'MsALL,  Evans,  Butler  and  Frost,  JJ.  concurred. 


192  MoRDECAi  V8.  LaRissst. 

Benjamin  Mardecai  vs.  John  B.  LaRissey. 

Notice  to  creditors  under  the  iDSolvent  debtor's  Act,  must  in  all 
cases  be  published  for  three  moDtbs  in  a  Gazette,  unless  a  different 
mode  of  pablicaiion  be  authorized  by  a  special  order  of  the  court ; 
and  notice  by  the  clerk,  without  such  order,  posted  on  the  Court 
House,  will  not  be  sufficient 

Before  Wardlaw,  J.  €U  Colleton^  Fall  Tertn^  1844. 

This  was  an  application  for  the  benefit  of  the  insolyent 
debtors  Act.  There  being  no  Gazette  in  this  district,  the 
usual  notice  to  creditors  was  posted  by  the  clerk  on  the 
Court  House,  and  in  no  other  mode  was  it  published.  His 
Honor  held  the  notice  insufficient,  and  refused  the  order 
for  a  discharge.     The  defendant  appealed. 

Cam,  for  the  motion,  cited  the  fi-rst  section  of  the  insol- 
vent debtors  Act,  4  Stat.  87 ;  and  submitted,  that  as  there 
was  no  Gazette  published  in  Colleton  district,  the  notice 
was  sufficient.  That  if  an  order  for  this  mode  of  publi- 
cation was  necessary,  then  it  was  competent  for  the  clerk 
to  grant  it. 

E.  DeTreviUe,  contra.  Inasmuch  as  creditors,  not 
parties  to  the  proceeding,  would  be  affected  by  the  discharge, 
good  policy  required  that  the  notice  should  be  as  extensive 
as  possible. 

Curia,  per  Wardlaw,  J.  The  Insolvent  Debtors  Act 
of  1769  directs,  that  all  the  creditors  of  the  petitioner  should 
be  "  summoned  by  public  notice,  to  be  given  three  months 
at  least,  in  one  or  other  of  the  Gazettes,  or  for  want  of  a 
Gazette,  then  in  such  manner  as  the  said  court,  or  the  Jus- 
tices thereof,  shall  direct."  It  seems  to  contemplate  a  dis* 
charge,  either  by  the  Courts  or  by  the  Justices  at  Cham- 
bers, and  was  specially  adapted  to  the  condition  of  the 
province  then  existing ;  but,  with  slight  changes  made  by 
subsequent  statutes,  it  is  yet  of  force,  and  has,  by  prac- 
tice, beeti  accommodated  to  the  present  judicial  arrange- 
ments of  the  State.  Whether  the  words  '^  for  want  of  a 
Gazette"  would  be  satisfied  by  the  non-existence  of  a  Oa- 
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zette  in  the  District  where  the  petition  may  be  filed,  it  is 
unnecessary  now  to  consider — for  wherever  the  want  of  a 
Gazette  may  authorize  some  other  manner  of  giving  notice, 
such  manner  may  be  directed  by  the  Court  ojp  Justices ; 
and  without  such  direction,  a  notice  at  the  door  of  the 
Court  House,  would  not  satisfy  the  terms  of  the  Act.  No 
special  direction  was  given  in  this  case,  and  it  does  not 
appear  to  this  court  that  any  uniform  and  well  established 
practice  of  giving  the  notice  at  the  door  of  the  Court  House 
in  Districts  where  no  Gazette  is  printed,  has  prevailed  so  as 
to  amount  to  a  general  direction.  In  some  Districts  there 
has  been  such  an  usage,  but  in  many  others  having  no  Ga- 
zette, the  notice  has  always  been  published  in  some  Ga- 
zette of  the  State.  This  latter  course  is  conformable  to 
the  Act ,  is  consistent  with  the  provisions  made  for  the  no- 
tice to  absent  defendants  in  Equity,  and  is  appropriate  for 
the  purpose  of  giving  that  publicity  which  ought  to  be 
given  to  a  notice  that  is  to  affect  all  the  creditors  of  the 
petitioner,  whether  they  reside  in  the  District  or  not,  and 
whether  they  have  Attorneys  at  Law,  or  not.  For  it  will 
be  remarked  that  the  effect  of  a  discharge  under  the  In- 
solvent Debtors  Act,  is  to  discharge  the  petitioner  from  all 
further  liability  to  suing  creditors,  and  such  creditors  as  ac 
cept  a  dividend ;  and  also,  to  protect  him  from  arrest,  at 
the  suit  of  any  creditor,  for  twelve  months. 

The  public  notice,  which  by  the  Prison  Bounds  Act  of 
1788,  the  clerk  is  required  to  give,  after  the  filing  of  the 
schedule,  is  usually  given  at  the  Court  House  door,  because 
no  form  of  giving  it  is  provided  by  the  statute  ;  and  it  is 
intended  only  to  reach  the  plaintiff,  who  has  made  the  ar- 
rest, and  to  whom  the  -assignment  is  to  be  made,  subject  to 
prior  incumbrances.  In  the  distinctions  between  the  two 
Acts,  which  in  1799  were  clearly  pointed  out  by  Judge  Wa- 
ties  (see  the  case  of  Carpenter  vs.  Kennedy,  2  Brev.  Dig. 
157,  note)  it  is  expressly  said,  that  "  under  the  Insolvent 
Debtors  Act,  the  petitioner  must  be  discharged  by  the  court 
of  Common  Pleas,  in  open  court,  after  notice  to  all  the 
creditors  published  in  the  Gazette."  This  decision  has 
long  regulated  the  practice,  and  renders  the  court  now  less 
eareiftil  to  rei^ct  a  partial  usage  to  the  contrary,  which 
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seems  to  be  unnecessary,  and  is  liable  to  great  abuses.  It 
is  not  presumed,  that  as  to  discharges  which  have  already 
been  made,  any  inquiry  into  the  irregularity  of  proceedings 
can  go  behind  the  order  of  discharge ;  but  as  to  the  pres- 
ent and  future  cases,  it  is  intended  hereby  to  correct  all  di- 
versity of  practice. 

The  motion  is  therefore  dismissed. 

RicHARDsoNi  O'Neall,  Butler,  Evans  and  Fbost, 
JJ.  concurred. 


Hugh  E.   Vincent^  Jr.  vs.  Dunham  Watson* 

A  suitor  in  Chancery  is  privileged  from  arrest  on  bail  process, 
whilst  attending  a  reference  before  the  master  during  vacation,    (a) 

Where  a  witness  or  party  attending  a  court  of  Justice  is  arrested 
by  process  from  another  court,  either  the'  court  whose  proceedings 
have  been  interrupted,  or  the  court  under  whose  process  the  arrest  is 
made,  may  interfere  for  his  discharge. 

Be/are  Frost,  J.  at  Chambers^  Charleston^  July^  1844. 

The  report  of  His  Honor  is  as  follows : 

"This  is  an  application  to  discharge  from  custody 
Dunham  Watson,  who  has  been  arrested  under  bail  pro- 
cess at  the  suit  of  H.  E.  Vincent,  Jr. 

A  suit  in  Equity  was  pending  in  Charleston  District,  in 
which  the  applicant  was  complainant,  and  Hugh  E.  Yin- 
cent  and  son  were  defendants.  By  an  order  in  the  cause, 
iC  had  been  referred  to  one  of  the  Masters  of  that  court  to 
take  an  account  between  the  parties.  The  applicant  came 
to  Charleston  to  prosecute  this  account.  References  were 
held  on  the  16th,  16th  and  17th  days  of  this  month,  and 
k  seems  they  are  not  yet  closed.    At  the  reference  on  the 
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16th,  the  applicant  was  interrogated  on  oath,  respecting 
several  items  of  set  off,  claimed  by  the  defendants.  Among 
them  was  a  watch,  charged  by  the  defendants  to  the  com- 
plainant, which  he  swore  had  not  been  purchased  of  H. 
G.  Yincent  &  Son,  but  of  H.  E.  Vincent,  Jr.  Whereuponi 
that  and  some  other  items  of  the  set  off,  it  is  insisted  in  be- 
half of  the  respondent,  were  discontinued ;  and  the  bail 
writ  in  this  case  issued  for  the  p|ice  of  the  watch,  under 
which  the  applicant  was  arrested  on  the  16th  inst.  In  the 
▼iew  taken  of  this  case,  it  is  unnecessary  to  decide  wheth- 
er it  is  competent  for  H.  E.  Vincent  <&  Son  to  discontinue 
or  withdraw,  in  whole  or  in  part,  a  claim  of  set  off  in  due  form, 
put  in  issue  in  the  suit  in  Chancery ;  or  whether,  if  it  is 
competent  for  Vincent  <&  Son  so  to  discontinue,  their  acts 
amount  to  a  discontinuance  ;  or  if  the  bail  writ  in  this  case 
was  improperly  issued,  as  being  for  a  cause  of  action  pend- 
ing and  litigated  in  the  Court  of  Chancery,  whether  the 
Court  ot  Chancery  is  not  the  proper  jurisdiction  to  restrain 
the  irregularity. 

On  the  ground  that  a  party  to  a  suit  in  Chancery,  at- 
tending a  reference  before  one  of  the  Masters,  under  an  or- 
der in  the  cause,  is  privileged  from  arrest,  the  applicant 
must  be  discharged  from  custody.  Parties,  as  well  as  wit- 
nesses, are  protected  by  Courts  of  Justice,  and  privileged 
from  arrest  during  the  necessary  time  consumed  by  them  in 
going  to  the  place  where  their  attendance  is  required — ^in 
staying  there  for  the  purpose  of  such  attendance — and  in 
returning  from  the  place.  A  reasonable  time  is  allowed  to 
the  parties,  as  to  witnesses,  for  going  and  returning ;  and  in 
nvtldng  this  allowance  "  the  courts  have  not  been  nice  in 
scanning  the  privilege,  but  have  given  it  a  large  and  hbe- 
ral  construction.''  1  Tidd's.  Prac.  196.  Thus  a  plaintiff 
who  was  attending  from  day  to  day  at  the  sittings,  in  ex- 
pectation of  his  cause  being  tried,  was  held  to  be  privi- 
leged from  arrest,  whilst  waiting  at  a  Coffee  House  in  the 
vicinity  of  the  court,  before  the  actual  day  of  trial.  11 
East,  439. 

''  A  witness  in  the  Court  of  Exchequer,  living  in  the 
coantry  and  coming  up  to  London  to  be  examined,  and  on 
ocber  businessj  in  the  interval  between  the  day  on  which 
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he  had  been  examined  and  that  appointed  for  his  further 
examination,  was-takeckby  the  Sergeant  at  Arms,  on  pro* 
cess  out  of  the  Court  of  Chancery.  The  Lord  Chancellor 
said  the  Court  of  Chancery  was  the  proper  court  to  apply 
for  his  release,  and  the  prisoner  was  discharged."  1  Smith's 
Ch.  Prac.  389. 

It  seems  most  fit  and  decorous,  in  such  case  of  improper 
arrest  of  a  party  or  witness,  to  apply  to  the  court  by  whose 
process  the  "  arrest  was  made,  for  the  discharge  of  the  pri- 
soner." The  quotation  from  Smith's  Chancery  Practice 
confirms  this  view ;  and  in  Tidd's  Practice,  1  vol.  197,  it 
will  be  found  that  '^  if  a  defendant  be  arrested  by  quo  mi- 
nus while  protected  as  a  suitor,  by  the  privilege  of  the  Com- 
mon Pleas,  he  may  be  discharged  either  by  that  court  or 
the  Court  of  Exchequer." 

I  cannot  doubt  that  a  party  to  a  suit  in  Equity,  attending 
before  one  of  the  Masters,  under  an  order  of  reference  in 
the  cause,  is  protected  from  arrest,  as  much  as  if  he  was 
attending  the  court  at  the  hearing  of  the  cause.  Every 
argument  and  consideration  which  would  protect  a  party 
attending  the  hearing  of  his  cause  in  court,  would  more 
urgently  require  his  protection  before  the  Master  on  a  refer- 
ence to  take  testimony  or  adjust  accounts.  In  this  stage  of 
litigation  the  decision  of  the  case  is  most  frequently  pre- 
determined, and  the  advice  and  information  of  the  parties 
to  the  suit  indispensable.  "  It  has  been  determined,  that 
the  party  to  a  cause  is  privileged  from  arrest  for  debt,  du- 
ring his  attendance  on  an  arbitration,  under  an  order  of 
nisi  prius,  made  on  rule  of  court,"  "  or  on  the  execution 
of  a  writ  of  inquiry."  1  Tidd'sPrac.  197;  or  "attending 
the  Insolvent  Debtors'  Court,  or  a  meeting  of  Commission- 
ers in  Bankruptcy  in  pursuance  of  a  notice."  1  Phil. 
Evid.  6. 

The  applicant  in  this  case  had  come  to  Charleston  to  at- 
tend the  references  before  one  of  the  Masters,  ordered  in  a 
suit  in  Chancery  in  which  he  was  complainant ;  and  while 
attending  the  references,  continued  from  day  to  day,  he 
was  arrested  at  the  suit  of  H.  E.  Vincent,  Jr.  under  the 
process  stated  in  the  caption  of  this  case. 

It  is  my  opinion  that  the  arrest  was  illegal.     It  is  there- 
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fore  ordered,  that  the  Sheriff  of  Charleston  District  do  dis* 
charge  from  custody  the  applicant,  Dunham  Watson,  un- 
der the  arrest  made  in  this  case." 

The  plaintiff  appealed,  on  the  following  grounds : 

1.  That  the  privilege  of  exemption  from  arrest,  does 
not  attach  to  a  suitor  attending  a  reference  held  during 
vacation,  under  a  general  order  of  reference  from  the 
Court  of  Chancery. 

2.  That  if  such  privilege  does  exist,  it  does  not  extend 
to  the  interval  between  the  references,  but  only  to  actual 
attendance  on  such  references,  and  going  to  and  returning 
from  such  references. 

3.  That  relief  in  such  case  can  only  be  applied  by  the 
Court  of  Chancery,  and  not  by  a  Court  of  Common  Pleas, 
or  at  least  not  by  a  Judge  of  that  court  at  Chambers. 

YeculoHy  for  the  motion.  The  principle  on  which 
courts  proceed  in  ordering  suitors  and  witnesses  to  be  dis- 
charged, is  the  contempt  committed  against  their  authority; 
and  one  court  will  not  take  notice  of  a  contempt  to  anoth- 
er. (4  T.  R.  377;  7  Com.  Dig.  113;  1  Brownl.  15; 
Barnes,  200.)  He  submitted  that  a  party  attending  a  refer- 
ence before  the  Master,  is  not  privileged  from  arrest. 

Hunt,  contra.  Comity  requires  that  one  court  of  Jus- 
tice should  prevent  its  officers  from  interfering  with  suit- 
ors attending  upon  another.  In  the  case  exparte  Ferris 
Pell,  Ch.  Mss.  Dec.  a  party  in  attendance  from  another 
State,  in  the  Court  of  Appeals,  to  hear  the  argument  in  his 
case,  {^PeU  vs.  Ball)  was  held  to  be  privileged  from  arrest. 

Curia,  per  Frost,  J.  It  may  be  proper  to  notice  the  ob- 
jections made  in  this  case  to  the  judgment  of  the  court  be- 
low, and  to  confirm  it  by  additional  authorities. 

The  arrest  was  not  illegal,  because  the  exemption  was  a 
personal  privilege  which  the  sheriff  was  not  bound  to  no- 
tice, nor  could  he  know  whether  the  defendant  would 
claim  it.  Formerly,  it  was  necessary  to  plead  specially 
Che  privilege  from  arrest ;  but  modern  practice  gives  relief 
on  motion.  2  Blacks.  R.  1190,  Cameron  vs.  Lightfoot. 
The  case  of  Kinder  vs.  Williams,  4  T.  R.  377,  does  not 
conflict  with  this  decision.     The  defendant  was  attending 
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before  pommissioners  of  Bankruptcy  when  he  was  arrest- 
ed by  capias  from  the  Sheriffs  court  of  London.  The 
case  was  removed  by  Habeas  Corpus  into  the  King's 
Bench,  in  order  to  move  for  his  discharge.  The  court  ex- 
pressed a»  doubt  whether  the  defendant  was  privileged  ; 
which  has  since  been  well  settled  affirmatively.  7  Ves.  312, 
Exparte  King.  But  the  motion  was  refused,  on  the 
ground  that  the  process  under  which  the  defendant  was 
arrested  was  sued  out  of  another  court ;  and  it  could  not 
vary  the  case,  that  the  cause  was  afterwards  removed  into 
the  court  of  King's  Bench  by  the  defendant. 

The  arrest  of  one  attending  as  a  witness,  may  be  a  con- 
tempt of  the  court,  as  if  made  in  the  face  of  the  court ;  7 
Com.    Dig.   113;  against  which  the  court   must   protect 
itself     But  it  is  also  a  violation  of  the  protection  afforded 
by  law  to  the  witness.  Either  the  court  whose  proceedings 
have  been  interrupted  by  the  arrest  of  a  witness,  or  the 
court  under  whose  process  the  arrest  is  made,  may  inter- 
fere for  his  discharge.     In  1  Tidd's  Prac.  81,  it  is  shown 
that  an  Attorney  of  either  the    King's  Bench  or  Common 
Pleas,    arrested    by  process   from   the  other  court,  is  dis- 
charged by  the  court   under  whose  process  the  arrest  is 
made.     The  rule  most    consistent  with  the  courtesy  due 
from  the  courts  to  each  other,  and  with  a  proper  care  for 
the  liability  of  the  citizen,  is  expressed  in  Baurs  vs.  Thick- 
erman,  7  J.  R.  539.     The  defendant  was  attending   the 
General  Sessions  under  a  recognizance,  when  he  was  arrest- 
ed by  a  capias  from  the  Supreme  Court.     The  judgment 
of  the  court  was,  'Uhe  defendant  is  privileged  from  arrest ; 
and  as  it  appears  he  had  no  opportunity  to  apply  to  the 
court  below  to  be  discharged  ;  and  as  this  court  ought  not 
to  suffer  its  process  to  be  executed  in  violation  of  the  pri- 
vileges of  other  courts,  the  defendant  must  be  discharged 
from  the  bail  bond  and  arrest."     It  is  sufficient  to  refer  to 
2  Phil.  Evid.  by  Cowen,  p.  17,  for  a  collection  of  Ameri- 
can authorities  on  this  subject. 

The  motion  is  refused. 

Richardson,  O'Neall,  Evans,  Butler,  and  Ward* 
i^Aw,  JJ.  concurred. 
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(a)  By  the  SherifPs  Act  of  1839,  sec.  10,  p.  28,  the  privilege 
from  arrest  seems  to  be  confined  to  pei  sons  attending  upon  Courts  of 
Record^  as  parties,  witnesses,  "  or  otherwise  by  order  of  court" 
For  the  law  in  respect  to  other  cases  of  exemption  from  arrest,  and 
the  consequences  of  holding  to  bail  privileged  persons,  see  Pe- 
tersd.  OD  Bail  Ch.  3 ;  (10  Law  Lib.)  Con.  U.  S.  Art  1  ms.  6  ;  Con. 
S.  C.  Art  1,  sec.  14 ;  4  M'C.  152 ;  Acts  1839,  p.  28.  For  the  appli- 
cation of  the  maxim,  "Every  man's  house  is  his  castle,"  see  Se- 
mayne's  case  and' notes,  1  Sm.  Lead.  C.  39,  m.  p;  and  the  Sherifi's 
Act  of  1839,  sects.  15  and  16,  p.  29. 


John  S.  Bird  vs.  H.  Muhlinbrink, 

Defendant  verbally  requested  plaintiff  to  send  to  Europe  and  have 
made  for  him  certain  articles  of  military  uniform,  which  could  not 
be  procured  in  the  United  States.-  Plaintiff  sent  accordingly ;  had  the 
articles  made,  and  defendant  lefused  to  accept  them.  The  articles 
were  above  the  value  of  £10.  Held  that  the  contract  was  not  within 
the  Statute  of  Frauds,  and  that  plaintiff  was  entitled  to  recover  the 
▼alae  of  the  goods. 

The  seventeenth  section  of  the  Statute  of  Frauds  extends  to  con* 
txacts  executory,  as  well  as  to  contracts  executed,  for  the  sale  of  goods 
above  the  value  of  £10,  which  exist  in  solido,  at  the  time  of  the  con- 
tract But  if  the  contract  is  for  the  sale  of  goods  injuturo'^  which  are 
not  in  existence  at  the  time,  and  for  work  and  labor  to  be  bestowed 
upon  them,  by  the  vendor,  or  procured  at  his  expense,  so  as  to  make 
the  work  and  labor  the  essential  consideration  of  the  contract,  it  is 
not  within  the  Statute  of  Frauds,     (a) 

A  contract  to  send  to  Europe  and  have  goods  made  for  another,  is 
not  within  the  Statute  of  Frauds,  for  it  is  a  contract  of  agency,  and 
not  of  sale. 

TVied  in  the  City  Court  of  Charleston^  November  Term, 

;844. 

This  was  a  summary  process  to  recover  sixty  eight  dol- 
lars, the  value  of  four  silk  military  sashes,  bargauMd  and 
sold  by  the  plaintiff  to  the  defendant. 
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The  only  witness  produced  in  the  case  was  the  clerk  of 
the  plaintiff.  He  proved  that  the  defendant  called  at  the 
military-goods  store  of  the  plaintiff,  and  ordered  from 
thence  four  silk  sashes,  with  gilt  bullion  tassels,  one-third 
black  fringe,  one-third  red,  and  one-third  gilt  fringe.  The 
witness  informed  the  defendant  that  such  articles  could 
not  be  obtained  in  Charleston.  He  then  wrote  down  in 
pencil,  in  defendant's  presence,  at  his  request,  while  stand- 
ing near  ahd  overlooking  him,  an  order  in  the  following 
words  :  "Lieut.  Muhlenbrink,  of  the  German  Artillery,  re- 
quests you  to  order  four  silk  netted  sashes,  the  knot  of  sash 
to  be  gilt,  and  the  bullion  fringe  to  be  one-third  gilt,  one- 
third  black,  and  one  third  red — the  national  sash  of  Ger- 
many." 

The  plaintiff,  on  receiving  this  order,  wrote  to  Messrs. 
Young  A  Smith,  his  correspondents  at  New  York,  for  the 
sashes  ;  an  answer  was  received  that  none  of  that  quality 
and  description  could  be  purchased  in  New  York.  The 
witness  communicated  this  answer  to  Muhlenbrink,  the  de- 
fendant, at  another  call  at  plaintiff's  store,  and  informed 
hnn  that  the  plaintiff  would  have  to  send  to  Europe  to  have 
such  sashes  made  there ;  when  the  defendant  answered  he 
wanted  them  made  according  to  the  order.  The  plaintiff 
accordingly  directed  his  correspondents,  Young  <&  Smith, 
at  New  York,  to  send  to  Europe  to  have  the  sashes  made 
up,  wliich  was  accordingly  done.  The  articles  were  re- 
ceived from  Messrs.  Young  &  Smith  some  months  after- 
wards. They  were  charged  to  plaintiff  by  Young  A 
Smith,  at  $60  38.  The  plaintiff  paid  that  sum  to  Young 
<&  Smith.  The  defendant  refused  to  accept  the  articles  un- 
less plaintiff  would  let  him  have  them  at  $48. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that 
under  the  17th  section  of  the  Statute  of  Frauds,  there  was 
no  valid  contract  for  the  sale  of  goods  proved.  His  Honor 
overruled  the  motion,  and  in  his  report  to  the  Court  of  Ap- 
peals, cited  the  following  authorities  in  support  of  his  judg- 
ment :  Ch.  on  Cont.  306 ;  Groves  vs.  Buck,  3  M.  ^  S. 
180]  Echberger  vs.  McCauley,  6  Har.  <&  Johns.  213; 
SewaU  vs.  Fitch,  8  Cowen,  216 ;  4  Phil.  Ev.  by  Cow.  93; 
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Oarbuit  vs.  Watson,  6  B.  (ft  Aid.  613 ;  Crookshank  vs. 
Burrell,  18  J.  R.  69. 

Decree  for  plaintiff  for  the  whole  amount  of  his  de- 
mand. 

The  defendant  appealed,  and  now  renewed  his  motion 
for  a  nonsuit,  on  the  ground  urged  in  the  court  below. 

Torre,  for  the  motion,  cited  2  H.  Bl.  67,  which  over- 
rules the  case  in  1  Str.  606,  and  contended,  that  the  rule  as 
settled  by  the  latest  decisions,  is  that  a  contract  for  the  sale 
of  goods  infuturo,  which  are  not  in  existence  at  the  time 
of  the  contract,  is  within  the  Statute  of  Frauds ;  17  Eng. 
C.  L.  R.  443. 

Phillips,  contra,  relied  upon  the  authorities  cited  by  the 
Recorder. 

Curia,  per  Butlbr,  J.  The  question  to  be  determined 
in  this  case  is,  whether  the  contract  between  the  parties 
fiills  within  the  seventeenth  section  of  the  Statute  of  Frauds. 
There  was  no  earnest  money  paid,  nor  part  delivery.  The 
thing  contracted  for  being  incapable,  at  the  time,  of  deli- 
Tery ;  nor  was  there  such  a  memorandum,  in  writing,  as 
would  have  been  sufficient  to  bind  both  parties.  So  that  if 
the  statute  embraces  the  contract,  its  requisites  have  not 
been  complied  with.  The  contract,  to  be  good  at  all,  must 
be  so  independently  of  this  section  of  the  statute.  It  is  dif- 
ficult to  reconcile  the  English  decisions  on  the  section  of 
the  statute  referred  to.  In  many  instances,  they  turn  on 
exceedingly  refined  and  unsatisfactory  distinctions.  At  one 
time,  it  was  held  that  executory  contracts,  that  is,  such  as 
contemplated  the  future  delivery  of  goods,  in  solido  at  the 
time  of  the  contract,  were  entirely  without  the  reach  of  the 
statute.  But  since  the  decision  of  Lord  Loughborough, 
in  the  case  of  Rondeau  vs.  Wf/<itt,  2  H.  Blac.  63,  the  dis- 
tinction between  executory  and  executed  contracts  has 
been  wholly  disregarded.  Such  a  distinction,  where  the 
thing  contracted  for  was  in  existence  at  the  time,  was  too 
narrow  to  satisfy  the  provisions  of  the  statute.  But  in  the 
case  referred  to,  a  distinction  is  taken  between  mere  con- 
tracts of  sale,  and  those  contracts  for  the  sale  of  goods 
where  work  and  labor  is  previously  to  be  bestowed  upon 
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them,  and  materials  and  necessary  things  to  be  found.  In 
such  case,  the  contract  blends  subjects  together,  some  of 
which  are  not  in  Che  contemplation  of  the  statute.  That 
opinion  with  the  above  distinction  was  reviewed  with  ap- 
probation in  the  case  of  Cooper  vs.  Elston,  7  T.  R.  14. 
In  both  the  cases  the  contracts  were  for  the  delivery  of 
wheat,  at  a  future  period,  which  was  capable  of  being  de- 
livered at  the  time.  In  the  case  of  Cfroves  vs.  Bttck, 
Lord  Ellenborough  decided  the  case  before  him  on 
that  distinction.  Such  seems  to  have  been,  until  a  very 
recent  period,  the  uniform  tenor  of  the  English  decisions  ; 
and  they  have  been  followed,  as  far  as  I  know,  by  all  the 
American  adjudications.  In  the  case  of  Crookshank  vs. 
Burrelly  18  J.  R.  68,  C.  J.  Spencer  remarks  that  however 
refined  the  distinction  may  be,  between  goods  in  solido^ 
and  capable  of  delivery  at  a  future  day,  and  a  contract  to 
deliver  some  thing  at  a  future  day,  not  then  existing,  and 
yet  to  be  made,  it  is  well  settled,  and  it  is  now  too  late  to 
question  it.  The  case  of  Sewall  vs.  Fitchy  8th  Cow.  216, 
was  this,  "the  contract  was  for  the  delivery  of  300  casks 
of  Thomas  manufactory  cut  nails;"  the  nails  were  not  then 
cut,  but  were  to  be  made  before  they  could  be  delivered. 
It  was  held  that  the  statute  requiring  a  memorandum,  <&c. 
of  goods  sold,  above  the  value  of  £10,  m«ahs  goods  in  so- 
lidoy  and  that  although  it  extends  to  contracts  to  be  exe- 
cuted infuturo,  as  well  as  such  as  are  capable  of  inunedi- 
ate  execution,  still  it  does  not  embrace  goods  yet  to  be 
manufactured,  or  such  as  require  work  and  labor  to  com- 
plete them  as  articles  of  merchandize.  This  case  seems  to 
go  quite  far  enough,  and  further  than  it  is  necessary  to  go 
in  the  case  under  consideration.     I  am  inclined  to  think 

'^hat  the  proposition  should  be  limited,  so  as  to  embrace 
only  such  contracts  as  primarily  contemplate  work  and  la- 
bor to  be  done  at  the  instance  of  the  purchaser,  and  for  his 
use  and  accommodation,  so  as  to  make  the  work  and  labor 
of  the  contracting  vendor,  or  such  as  he  may  procure  to  be 
bestowed,  at  his  expense,  the  essential  consideration  of  the 
contract.     In  such  cases,  there  is  great  reason  in  the  dis- 

^tinction.  For  suppose  such  cases  as  these — ^that  a  painter 
contracts  to  deliver  a  certain  number  of  paintings  of  a  novel 
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description,  such  as  has  been  designed  and  suggested  by  \ 
the  other  party,  and  which,  perhaps,  would  suit  nobody  i 
else.     In  pursuance  of  the    understanding,  materials  are 
bought,  time  is  lost  and  labor  bestowed  ;  could  the  con* 
tracting  party  for  such  paintings,  get  o£f  and  be  relieved, 
because  the  contract  was   for    the  sale  and   delivery   of 
goods  1  Or  it  may  be  supposed  that  some  other  rare  article 
is  the  subject  of  the  contract,  which  has  to  be  manufactur- 
ed in  a  particular  way,  for  the  gratification  of  the  con- 
tracting purchaser.     Here  the  labor  and  trouble  of  the  one 
party  have  been  bestowed  at  the  instance  of  another.  And 
is  it  not  reasonable,  therefore,  that  they  should  form  such 
a  consideration  as  to  entitle  him  to  compensation  7  Certain 
loss  has  jresulted  to  one,  by  the  act  and  solicitation  of  ano- 
ther, and  such  as  might  not  have  occurred  under  a  general 
contract  for  the  delivery  of  goods  of  a  kind  that  are  appear- 
ing and  disappearing  in  the  daily  transaction  of  business.     1/  ^-t: 
These  considerations  may  suggest  the  justice  of  the  distinc- 
tion which/has  been  adverted  to,  whilst  they  may  not  vary 
its  general  character.     I  think  the  case  under  considera- 
tion will  afford  an  apt  illustration^  of  what  I  have  been 
saying.    The  sashes  that  the  defendant  wanted  were  such 
as  the  plaintiff  could  never  have  had  an  occasion  to  buy  in 
his  general  business.    He  incurred  expense  and  trouble  en- 
tirely to  accommodate  the  defendant ;  for  unless  the  de- 
fendant and  his  brother  officers  had  taken  the  sashes,  it  is 
hardly  probable  that  others  would  have  bought  them  in  the 
genercJ  course  of  trade.     At  the  time  of  the  contract,  the 
sashes  had  to  be  made ;  and  to  be  made  at  a  distance  from 
plaintiff's  place  of  doing  business.   He  undertook  to  perform 
an  agency  for  the  defendant,  at  his  own  expense,  about  that 
which  would  have  been  of  no  benefit  to  him,  unless  the 
terms  of  the  contract  were  complied  with.     If  the  plaintin^  /       . 
had  been  a  maker  of  such  articles,  and  had  made  such  '  ;  ^^C» 
sashes  as  these  for  the  defendant,  the  contract  would  have    /     ' 
been  regarded  as  one  for  work  and  labor,  as  well  as  for    /  ^ 
goods  to  be  delivered ;  as  much  so,  as  if  a  tailor  had  made  |  * 
a  new  fangled  dress  for  a  peculiar  individual,  and  such  n 
as   would,  perhaps,  suit  no  one  but  the  person  speaking  | 
for  it.  v/ 
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The  fact  that  the  sashes  were  to  be  made  in  Germanyi 
by  the  procurement  of  plaintiff,  instead  of  being  made  by 
the  plaintiff  himself,  can  or  ought  to  make  no  difference  in 
the  case.  It  was  suggested  in  argument  that  the  sashes 
being  those  of  the  national  sashes  of  Germany,  should  have 
been  regarded  as  goods  to  be  imported,  and  not  to  be  manu- 
factured specially  for  the  plaintiff.  The  Recorder,  who 
tried  the  case,  did  not  come  to  that  conclusion  ;  and  it  is 
our  duty  to  act  on  his  view  of  the  facts.  Besides,  it  is  not 
very  usual  that  articles  of  military  uniform  are  ordinary 
articles  of  merchandize.  They  are  usually  made  for  par- 
ticular persons,  and  may  be  more  or  less  costly,  according 
to  the  taste  of  the  officer  wanting  them. 

There  is  another  ground  on  which  the  decision  below 
may  stand,  independently  of  that  on  which  it  rests.  By  the 
terms  of  the  contract,  I  do  not  understand  that  plaintiff  un- 
^^  dertook  absolutely  to  sell  to  the  defendant  the  sashes,  to  be 
\  delivered  in  ftUuro^^The  contract,  as  proved,  was  that 
plaintiff  was  requested  to  order  four  sashes,  <&c.^  The  plain- 
tiff undertook  the  agency,  on  the  understanding  that  he 
was  to  be  paid  when  he  had  procured  the  sashes  under  the 
order.  If  so,  I  do  not  think  the  case  within  the  statute. 
It  has  been  recently  decided  in  England,  "that  an  agree- 
ment by  the  master  of  a  sloop,  to  convey  corn,  within  a 
given  time,  from  J  to  H,  and  having  delivered  it  at  H,  to 
fetch  from  B,  and  deliver  to  the  plaintiff,  at  J,  a  cargo  of 
coals,  at  29^.  per  chaldron,  to  be  paid  for  on  delivery,  is 
not  within  the  Statute  of  Frauds,  and  need  not  be  in  wri- 
ting. The  court  thought  there  was  no  contract  by  the 
master  to  sell  coals,  but  to  procure  §nd  provide  them  for 
the  plaintiff,  at  B,  and  afterwards  to  bring  them  to  J  ;  and 
that  if  the  d^endant  had  found  it  impossible  to  procure 
coals  at  B,  no  action  would  have  lain  against  him,  for  a 
breach  of  contract  to  deliver  coals.^'  1  Bing.  399,  as  ex- 
tracted by  Chitty  on  Contracts.  Now,  reverse  the  situation 
of  the  parties  in  the  case  under  consideration,  and  how 
does  the  case  stand  ?  The  plaintiff  here  did  not  undertake 
to  sell  to  the  defendant  the  articles,  but  undertook  to  or- 
der them  from  Germany.  If  he  could  not  have  procured 
them  there,  he  would  have  been  liable  to  no  action  for  a 
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breach  of  contract.  But  when  he  did  order  them,  and  they 
were  procured  by  his  agency,  was  there  not  an  implied 
contract  that  defendant  should  pay  for  them  when  they 
were  ready  for  deliyery  ?  Ex  equo  et  bonOy  the  right  for 
compensation  arises. 

This  decision  of  the  English  court  has  been  made  since 
an  important  amendment  to  the  Statute  of  Frauds  has 
been  enacted  by  Parliament,  which  very  much  extends  the 
provisions  of  that  statute.  The  latter  decisions,  under  the 
statute,  as  thus  amended,  must,  therefore,  be  regarded  as 
being  very  much  controlled  and  modified  by  statutory  re- 
gulation. By  the  statute  9th  George  4th,  ch.  14,  S.  7,  after 
a  recital  of  what  had  been  the  tenor  of  judicial  decisions 
on  the  statute  of  Charles,  it  is  provided  that  the  said  enact- 
ments shall  extend  to  all  contracts  for  the  sale  of  goods  of 
the  value  of  £1 0  sterling  and  upwards,  notwithstanding  the 
goods  may  be  intended  to  be  delivered  at  some  future  time, 
HT  may  not  at  the  time  of  such  contract  be  actually  made^ 
procured  or  provided,  or  fit  or  ready  for  delivery,  or  some 
act  may  be  requisite  for  making  or  completing  thereof, 
or  rendering  the  same  fit  for  delivery. 

This  enactment  presupposes  the  doctrine  of  the  de- 
cisions, in  conformity  with  which  this  judgment  has  been 
made,  to  have  been  the  prevailing  law  on  the  subject,  and, 
therefore,  must  be  regarded  as  a  recognition  of  their  au- 
thority at  the  time.  Up  to  the  time  of  the  Act,  I  regard  all 
the  English  adjudications  as  consistent,  after  they  had  ta- 
ken their  new  direction  by  the  judgment  of  Lord  Lough- 
borough. The  case  of  Smith  vs,  Surman,  17  Eng.  C.  L. 
R.  443,  was  mainly  relied  on  to  shew  that  the  English 
doctrine  had  undergone  a  change. 

That  case  seems  to  be  this — ^A.  being  the  owner  of  trees 
grovnng  on  his  land,  verbally  agreed  with  B,  while  they 
were  standing,  to  sell  him  the  timber,  at  so  much  per  foot. 
B  afterwards  offered  to  sell  the  buts  of  the  trees  to  a  third 
person,  and  said  he  would  convert  the  tops  into  building 
stufil  A  afterwards  required  B  to  pay  for  the^timber  which 
he  bought  of  him.  B  wrote  a  letter  in  answer,  saying  he 
had  bought  the  timber,  but  that  he  had  bought  it  as 
sound,  and  that  it  was  not  so.     Heldj  first,  that  the  con- 
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tract  was  not  a  contract  for  the  sale  of  lands,  Ac.  but  that 
it  was  a  contract  for  the  sale  of  goods,  wares,  and  mer- 
chandize, within  the  seventeenth  section  of  the  Statute  of 
Frauds. 

The  great  difficulty  in  the  case,  was  whether  the  con- 
tract was  one  for  the  sale  of  lands ;  and  when  that  was 
overcome  by  the  court,  it  stood  simply  thus,  that  B  had 
contracted  for  so  much  timber,  in  solido,  by  the  foot.  A 
had  nothing  more  to  do  with  it,  by  way  of  preparing  it  for 
delivery.  What  B  was  to  do,  was  for  his  own  advantage. 
The  work  and  labor  of  A,  formed  no  part  of  the  contract, 
and,  therefore,  had  nothing  to  do  with  the  decision.  If  it 
had  been  incumbent  on  A,  to  fell  and  prepare  this  timber, 
then,  according  to  our  doctrine,  he  would  have  recovered. 
According  to  these  views  of  the  law,  the  decision  below 
must  be  affirmed.     Motion  dismissed. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  concurred. 

(a)  Vide  Gadsden  vs.  Lance,  1  McM.  Eq.  91,  where  it  was  held 
that  ''where  the  goods  are  to  be  made,  or  something  is  to  be  done  to 
put  them  in  a  condition  to  be  delivered,  according  to  the  terms  of  the 
contract,  it  is  not  within  the  Statute  of  Frauds." 
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George  Scharlock  vs.  Diedrich  Oland. 

The  lien  of  an  attorney  relates  only  to  his  costs,  and  not  to  a  fee. 

After  judgment  recovered  against  a  defendant,  the  attorney's, 
clerk's  and  sheriff's  costs,  entered  up  in  the  judgment  as  a  part  of 
the  damages,  constitute  a  debt  due  to  those  officers,  which  the  plain- 
tiff has  no  right  to  receive. 

Where  a  plaintiff,  in  a  judgment,  enters  satisfaction  on  the  record, 
for  the  whole  amountof  the  judgment,  including  the  costs,  the  officers 
of  court  have  a  right  to  have  the  entry  of  satis&ction  vacated  so  fiir 
as  it  covers  their  costs. 

Heard  in  the  City  Court  of  Charleston,  July  Term,  1844. 

This  was  a  rule  on  the  defendant,  issued  at  the  instance 
of  the  plaintiff's  attorneys,  to  shew  cause  why  the  entry  of 
satisfaction,  on  the  plaintiff's  judgment  against  the  defend- 
ant, should  not  be  vacated. 

The  affidavit,  by  which  the  rule  was  supported,  stated 
that  the  plaintiff  recovered  a  judgment  and  issued  execu- 
tion against  the  defendant,  for  one  hundred  and  fifty  dol- 
lars, in  January,  1842.  That  defendant  appealed,  and 
pending  the  appeal,  satisfaction  was  entered  on  the  record 
by  the  plaintiff,  without  the  consent  or  privity  of  his  at- 
torneys, and  without  payment  to  them  of  their  fee  or  costs, 
and  without  payment  of  either  clerk's  or  sheriff's  costs. 
The  affidavit  further  charged,  that  the  entry  of  satisfaction 
was  procured  by  the  fraud  of  the  defendant,  and  under  a 
pledge  from  him  to  pay  the  attorneys  of  the  plaintiff  their 
costs  and  fee.  And  that  the  plaintiff  was  insolvent,  and 
UDable  to  pay  either  the  costs  to  the  officers  of  court,  or  a 
fee  of  fifty  dollars  due  his  attorneys  for  conducting  the 
cause. 

On  the  return  of  the  rule,  it  was  contended  that  the 
attorneys,  clerk  and  sheriff  had  a  right  to  have  the  entry 
of  satisfaction  vacated  to  the  amount  of  their  costs  and  the 
attorneys's  fee. 

His  Honor  the  Recorder  ruled  that  as  to  the  counsel 
fee,  the  plaintiff's  attorneys  had  no  lien  or  claim  on  the 
judgment  for  that  matter,  and  cited   The  People  vs.  Har- 
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denburgh,  8  J.  R.  259,  to  shew  that  an  attorney's  lien  re- 
lates only  to  his  costs. 

He  further  thoug^ht  that  as  notice  had  not  been  given  to 
defendant,  not  to  pay  to  plaintiiST  the  costs  of  the  officers, 
the  plaintiff  had  a  right  to  receive  them  and  discharge  the 
defendant.  He  cited  in  support  of  his  opinion.  Read  vs. 
Dapper,  6  T.  R.  362 ;  Pond  vs.  Morris,  3  Caine's  R.  165 ; 
Martin  vs.  Hawks,  15  Johns.  R.  405 ;  Marr  vs.  Smith,  6 
Eng.  C.  L.  R.  489 ;  and  discharged  the  rule. 

The  plaintiff  appealed,  and  now  moved  that  the  decision 
of  the  recorder  be  reversed,  on  the  grounds — 

1.  That  fraud  having  been  alleged,  and  not  denied  on 
oath,  in  the  obtaining  of  the  satisfaction  from  plaintiff,  and 
that  too  on  a  pledge  to  satisfy  his  attorneys  their  fee  and 
costs,  his  Honor  should  have  ordered  the  satisfaction  to  be 
set  aside  to  the  extent  of  such  fee  and  costs. 

2.  That  by  the  law  of  this  State,  the  costs  of  suit,  aAer 
judgment,  belong  to  the  attorney  and  the  officers  of  court, 
and  the  client  has  no  right  to  release  them,  and  the  satis- 
faction should  at  least  have  been  set  aside  as  to  the  attor- 
neys', clerk's  and  Sheriff's  fees,  or  as  to  the  clerk's  and 
sheriff's,  if  not  the  attorneys'. 

Yeadon,  for  the  motion.  In  this  State  costs  abide  the 
event  of  the  suit,  and  are  payable  to  the  officers  and  not 
to  the  prevailing  party ;  1  Stat.  261 ;  3  McC.  26  ;  Harp.  326. 
They  constitute  a  debt  due  to  the  officers,  which  the  plain- 
tiff cannot  release. 

Hunt,  contra.  The  language  of  the  execution,  under 
which  the  costs  are  collected,  is  the  language  of  the  law. 
The  law  supposes  that  the  costs  have  been  expended  by 
the  plaintiff,  and  by  the  terms  of  tfte  execution,  they  are 
payable  to  him.  Has  he  not  a  right  then  to  receive  them? 
But  the  right  of  the  officers  to  the  costs  was  only  inchoate 
until  the  appeal  was  decided  in  pUintiff's  favor.  It  never 
was  decided  in  his  favor.  The  case  was  marked  "settled** 
on  the  docket  of  the  Court  of  Appeals.  It  may  some  day 
become  a  serious  question,  whether  under  the  constitutioni 
a  judgment  can  be  entered  up  pending  an  appeal.  He 
cited  Hullock's  Law  of  Costs,  614. 
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Curia,  per  CNeall,  J.  On  the  first  ^ound  taken  to 
reverse  the  recorder's  decision  this  court  is  satisfied  with 
the  decision  below.  On  the  2d.  ground,  a  majority  of  this 
court  thinks  that  the  recorder  was  in  error.  Unquestiona- 
bly the  rule,  in  this  State,  is  that  the  attorney,  clerk  and 
sheriff,  are  respectively  entitled  to  their  costs,  and  the  parties 
have  no  right  to  release  or  discharge  them.  Tihe  11th  sec. 
of  the  Act  of  1791,  re-enacled  with  some  alterations  by 
the  Act  of  '39,  gives  to  those  officers  a  clear  indefeasible 
right  to  collect  their  costs  by  execution.  In  the  case  oiHyams 
vs.  Boyce,  1  McM.  95,  it  was  held  that  the  clerk  had  no 
right  to  demand  compensation  for  his  services  as  they 
were  rendered,  but  that  they  must  abide  the  result.  This 
rule  it  seems  to  me  is  equally  applicable  to  the  attorney 
and  the  sheriff,  and  hence  it  follows,  that  when  it  is  said 
in  the  judgment  that  fhe  party  recovers  the  sums  due  them^ 
for  his  costs  and  charges,  it  is  nothing  more  than  a  legal 
fiction  retained  to  enable  them  to  recover  their  costs.  In 
Carrie  vs.  Jacobs,  Harper's  Law  Rep.  330,  the  court  said 
and  ruled  that  where  the  plaintiff  recovered  judgment 
against  the  defendant,  the  officers  could  not  have  execution 
against  the  plaintiff  for  their  costs.  In  that  case  the  judge, 
(Judge  Nott,)  says.  ''The  costs  in  such  cases  are  taxed  in 
the  judgment  with  the  debt  or  damages,  and  collected  with 
them."  The  result  of  this  is  that  the  costs  are  really  and 
truly  payable  to  the  officers  for  whom  they  are  taxed,  and 
are  to   be  collected    by  the   sheriff  under  the  execution. 

In  Corrie  vs.  Pitts,  and  the  same  vs.  Givefis,  3d. 
McCord,  28,  it  is  said  by  Judge  Colcock,  in  perfect  accord- 
ance with  Corrie  vs.  Jacobs,  "although,  then,  the  judgment 
states  that  the  costs  are  ^adjudged  to  the  plaintiff,  he  has 
no  power  to  collect  or  receive  the  costs  of  the  officers  of  the 
court ;  it  is  mere  form^V 

This  view  of  our  own  law  makes  it  unnecessary  to  rest 
on  the  English  law.  But  even  under  it  if  the  attorney  had 
given  notice  to  the  defendant  not  to  pay  his  costs  to  the 
plaintiff,  he  would  not  have  been  justified  in  doing  so. 
Hullock's  Law  of  Costs,  513.  According  to  our  settled  law 
and  practice,  I  think  the  taxing  of  the  costs  for  the  officers, 
and  marking  the  same  on  the  execution,  (with  their  respeo* 
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tive  bills)  is  aotice  enough  to  the  party  to  pay  to  the  offi- 
cer entitled.  The  compromise  here  between  the  plaintiff 
and  the  defendant  was  pending  an  appeal,  and  after  the 
judgment  was  signed  and  execution  lodged  to  bind.  The 
costs  were  therefore  taxed  and  marked  on  the  execution. 
The  defendant  must  legally  have  known  that  they  were 
payable  to  the  officers.  The  settlement  was  nothing  more 
than  an  acknowledgment  that  what  the  plaintiff  had  a 
right  to  receive,  was  satisfied.  That  was  the  sum  re- 
covered as  damages  and  the  witnesses's  costs,  if  any. 

It  is  therefore  ordered  that  the  entry  of  satisfation,  so 
far  as  the  same  may  cover  the  attorney's,  clerk's  and 
sheriff's  costs,  be  vacated,  and  that  execution  issue  for  the 
same. 

Richardson,  Wabdlaw  and  Frost,  JJ.  concurred. 

Evans  and  Butler,  JJ.  dissented. 


Jahez  B.  Brown  vs.  Charge  Joyner. 

A  promise  to  pay  a  note  barred  by  the  statute  of  limitations,  so  as 
to  enable  the  plaintiff  to  recover,  under  a  count,  on  the  note  itself, 
must  be  without  qualification  or  condition. 

It  the  promise  is  conditional,  it  must  be  declared  on  specially  as  a 
new  cause  of  action,  and  the  performance  of  the  condition  shown. 

Before  Richardson,  J.  at  Beaufort^  Spring  Term,  1844. 

This  was  a  sum  pro.  on  a  due  bill,  made  by  the  defend- 
ant in  favor  of  one  Samuel  B.  Colding  or  bearer,  dated 
December  24th.  1834.  Defendant  pleaded  the  statute  of 
limitations.  To  take  the  case  out  of  the  statute,  a  witness, 
examined  by  commission,  testified,  that  in  the  early  part 
of  1843,  as  plaintiff's  agent,  ''he  presented  the  due  bill  io 
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question  to  the  defendant,  who  acknowledg^ed  it  to  be  his, 
and  said  he  had  sent  the  money  by  mail,  to  Samuel  B. 
Colding,  directed  to  Johnson's  Landing,  but  if  it  was  not 
received  he  would  pay  it  again.  Defendant  alleged  his 
willingness  to  go  with  witness  to  Barnwell,  at  that  time, 
to  see  about  the  note,  if  he  had  not  been  preevented  by 
indisposition." 

The  presiding  Judge  decreed  for  the  plaintiff,  and  the 
defendant  appealed. 

Colcock,  for  the  motion,  said,  that  as  the  statute  had 
run  out  before  the  promise  was  made,  the  plaintiff  must 
bring  himself  within  the  rule  laid  down  in  the  case  of 
Young  vs.  Monpoey,  2  Bail.  278 ;  Cheves,  33.  The  pro- 
mise was  conditional,  that  is  to  pay,  if  the  money  was  not 
received ;  and  the  plaintiff,  to  entitle  himself  to  recover,  was 
bound  to  shew  that  the  payee  had  not  received  the  money. 

Davanty  contra. 

Curioj  per  Butler,  J.  This  case  cannot  be  distin- 
guished from  the  cases  of  Young  and  Monpoey,  2  Bail. 
280,  and  Allcock  vs.  Ewen^  2  Hill,  326,  and  several  sub- 
sequent adjudications  recognizing  the  authority  of  these 
decisions.  In  these  cases,  it  was  held,  that  after  the  statu- 
tory bar  was  complete,  there  was  then  no  legal  obligation 
to  pay  the  debt,  no  more  than  if  it  had  never  been  con- 
tracted ;  and  that  any  subsequent  promise  or  undertaking,  to 
re-establish  it,  must  be  co-extensive  in  its  purport  with  the 
original  demand.  In  other  words,  it  must  restore  the  debt 
without  qualification  or  condition.  Otherwise  the  subse- 
quent promise  or  acknowledgement  must  be  judged  of  ac- 
cording to  its  own  terms  and  limitations,  and  when  there 
are  any  conditions  annexed,  they  should  be  set  forth  as  a 
new  cause  of  action,  and  ought  to  be  shewn  to  be  performed. 

The  new  undertaking  of  the  defendant,  in  the  case  be- 
fore us,  and  upon  which  the  plaintiff  relies  to  take  the  case 
out  of  the  operation  of  the  statute,  took  place  nine  years 
after  he  was  discharged  from  his  original  liability.  Did  he, 
by  the  terms  of  the  new  promise,  acknowledge  a  subsisting 
liability  ?  So  far  from  it,  he  affirmed  that  he  had  paid  the 
note,  by  transmitting  funds  through  the  mail,  and  promised 
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to  be  answerable  only  in  the  event  of  their  miscarriage, 
and  which  was  to  be  ascertained  by  enquiry.  He  said 
"that  he  had  sent  the  money  to  Samuel  B.  Colding,"  the 
payee  of  the  note,  but  that  if  it  was  not  received,  he  was 
willing  to  pay  it  again,  with  the  further  stipulation  that  he 
was  willing  to  go  himself  and  see  about  the  note.  Neither 
by  its  terms,  nor  by  the  operation  of  law  arising  from  any 
implication,  can  this  promise  be  regarded  as  identical  with 
the  obligation  of  the  note.  For,  if  Colding  had  received 
the  money,  which  possibly  may  have  been  the  case,  there 
was  then  an  epd  of  all  liability  under  the  promise.  And 
if  the  money  had  not  been  sent  or  received,  the  most  that 
can  be  made  of  it,  is,  that  the  defendant  was  guilty  of  an 
evasion,  with  a  view  of  avoiding  the  immediate  payment 
of  the  debt  or  an  inferable  acknowledgement  of  it.  The 
undertaking  must  be  regarded  as  a  separate  and  condition- 
al promise,  and  to  have  made  it  a  sufficient  cause  of  action, 
it  should  have  been  specially  set  forth  and  proved.  This 
not  having  been  done,  the  defendant  caimot  be  held  sub- 
ject to  it,  under  a  count  on  the  note  itself. 

For  these  reasons,  we  think  the  circuit  decree   should 
be  set  aside.     Motion  granted. 

The  whole  Court  concurred. 


\ 
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James  Dunlap  vs,  M.  A.    Thorne. 

Where  one  has  a  complete  and  enforcible  lien  on  the  property  of 
his  debtor,  a  promise  of  a  third  person  to  pay  the  debt,  on  condition 
thai  the  property  under  the  lien  is  given  up,  is  not  within  tho  statute 
of  frauds. 

An  innkeeper  has  a  lien  on  the  goods  of  his  guest,  for  the  amount 
of  his  bill.     (  a  ) 

Tried  in  the  City  Court  of  Charleston^  November  Term, 

1844. 

This  was  an  action  of  assumpsit,  for  thirty  dollars,  cash 
lent  the  defendant,  and  seventy  dollars  and  twenty-five 
cents,  assumed  by  him  on  account  of  one  J.  C.  Welbourn. 
Of  the  seventy  dollars  and  twenty-five  cents,  part  was  for 
the  board  and  bar  account  of  Welbourn  for  fifteen  days, 
and  the  balance,  twenty-one  dollars,  for  his  travelling  ex- 
penses from  Charleston  to  Columbus,  Georgia. 

The  only  witness  examined  was  Robert  Dunlap,  the 
plaintiff's  son.  He  testified  that  ''he  presented  the  account 
to  the  defendant  several  times,  when  he  promised  to  pay  it. 

"  Defendant  acknowledged  the  whole  of  the  account  to 
be  correct.  The  thirty  dollars  was  cash  lent  to  the  de- 
fendant, in  May,  1843.  Welbourn  was  brotfght  to  the 
Merchants's  Hotel  by  defendant,  who  told  them  to  board 
him,  and  he  would  be  responsible  for  it.  Witness,  for  the 
plaintiff,  wrote  to  Welbourn's  father  concerning  his  bill,  at 
the  instigation  of  defendant.  Plaintifi  charged  Welbourn's 
dbcount  to  Thorne,  before  Welbourn  left  plaintiff. 
^  "The  account  of  seventy  dollars  and  twenty-five  cents 
was  first  charged  to  Welbourn,  afterwards  charged  to 
Thome,  because  Thorne  said  he  would  be  accountable  for 
it.  Welbourn  was  then  about  removing  his  trunk,  which 
was  in  the  bar-room.  Thorne  said  to  plaintiff  he  would 
be  responsible  for  the  whole  account.  The  account  was 
then  charged  to  Thorne,  and  Welbourn  took  his  trunk 
away.  If  Thorne  had  not  made  this  promise,  Welbourn 
would  'not  have  be»i  allowed  to  take  his  trunk  away. 
Witness  has  several  times  asked  Thorne  for  payment  of 
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the  account — ^he  always  begged  for  time.  Welbourn  was 
desirous  of  going  to  Columbus,  Georgia,  where  the  plain- 
tiff was  then  also  travelling,  and  Thorne  said  to  plaintiff, 
that  if  the  plaintiff  would  take  Welbourn  to  Columbus  and 
pay  his  travelling  expenses,  he,  Thorne,  would  repay  plain- 
tiff. Plaintiff  agreed  to  do  this,  and  they  went  to  Colum- 
bus— Welbourn  did  not  return  to  Charleston." 

Under  the  charge  of  the  Recorder,  (who,  in  his  report 
to  the  Court  of  Appeals,  cit^d  Corbit  vs.  Cochran^  2  Hill, 
41 ;  Carlisle  vs,  Quattlebunij  2  Bail.  462 ;  and  Nayler 
vs,  Mayles,  1  Esp.  N.  P.  C.  109  ;  Thompson  vs.  Lacy,  6 
Eng.  C.  L.  R.  286,  to  shew  that  an  innkeeper  has  a  lien  on 
the  goods  of  his  guest  for  his  bill,)  the  jury  found  for  the 
plaintiff  the  whole  amount  of  his  demand. 

The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  ground. 

That  the  demand,  for  the  amount  of  Welbourn's  ac- 
count, was  within  the  statute  of  frauds. 

Kunhardt,  for  the  motion,  contended  that  Welbourn's 
liability  had  never  been  discharged,  and,  therefore,  the  case 
came  within  the  statute  of  frauds.  The  case  of  Corbit  tf 
Cochran,  he  said  did  not  apply ;  and  the  case  of  Carlisle 
4*  Quattlebunij  shewed  that  the  plaintiff  had  no  lien  on 
Welbourn's  trunk. 

Phillips,  contra.  The  point  decided  in  the  case  of 
Carlisle  vs.  Quattlebum  is  not  correctly  stated  in  the  note 
at  the  head  of  the  case.  Innkeepers  have  a  lien  on  the 
goods  of  their  guests ;  6  Eng.  C.  L.  R.  286.  If  the  plain- 
tiff had  a  right  to  detain  the  trunk,  then  the  contract  wak 
not  within  the  statute  of  frauds. 

Curia^  per  Butler,  J.  This  case  presents  a  question 
of  some  nicety,  and  one,  upon  which  there  may  be  a  diffe^ 
rence  of  opinion. 

The  ground  taken  is,  that  the  promise  was  collateral^ 
being  an  undertaking  to  pay  the  debt  of  another ;  and, 
therefore,  should  have  been  founded  on  a  sufficient  consi* 
deration,  and  in  writing.  This  objection  must  be  fatal, 
unless   the   undertaking  of  defendant   can   be  made  to 
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assume  the  legal  character  of  an  independent  and  origi- 
Dal  promise,  founded  upon  an  adequate  consideration.  If 
so,  it  will  afford  a  good  cause  of  action  by  its  own  obli- 
gation, unaffected  by  the  previous  liability  of  Welbourn 
himself. 

In  looking  through  our  own  decisions  <>n  the  subject, 
this  is  the  prevailing  principle  that  has  been  recognized  by 
them.  That  where  one  has  a  complete  and  enforcible  lien 
on  the  property  of  his  debtor,  a  promise  of  a  third  person 
to  pay  the  debt,  on  condition  that  the  property  under  the 
lien  is  given  up,  will  be  held  binding,  and  not  within  the 
statute  of  frauds.  This  upon  the  ground  that  the  release 
of  the  lien  is  the  surrender  of  a  security  operating  in  the 
nature  of  a  payment,  and,  therefore,  if  not  a  benefit  to  the 
promisspr,  is  a  prejudice  to  the  creditor,  to  the  extent  of  his 
loss.  As  Judge  Johnson  says,  in  the  case  of  Jones  vs. 
Ballard  ^  wife,  2  Mill.  C.  R.  113— "If  there  be  a  new 
consideration  moving  to  the  person  making  the  promise, 
from  the  party  to  whom  it  is  made,  or  if  confiding  in  the 
promise,  he  discharges  the  original  debtor,  or  loses  or 
abandons  a  security  which  he  had  on  him  before,  the  unr 
der taking  is  original,  and  need  not  be  in  writing ^  The 
decision  in  Adkhison  vs,  Barjield,  1  McC.  575,  presents 
and  niles  the  question  in  a  more  definite  form.  The 
plaintiff  in  that  case  had  attached  the  horse  of  his  absent 
debtor,  in  the  possession  of  the  defendant,  who  promised 
that  if  the  plaintiff  would  release  the  horse,  he  would  pay 
the  debt ;  the  court  held  the  promise  good,  and  not  within 
the  statute  of  frauds.  Judge  Gantt,  who  delivered  the 
judgment  of  the  court,  rests  his  opinion  mainly  on  the 
authority  of  the  case  in  2  Wils.  R.  where  a  landlord  being 
about  to  destrain  for  rent,  the  defendant  promised  to  pay  the 
rent  in  arrear,  on  condition  that  the  property  should  be  de- 
livered up  freed  from  distress ;  it  was  held  that  this  promise 
was  not  avoided  by  the  statute  of  frauds.  This  decision 
was  subsequently  reviewed  and  approved  by  Lord  Bldon. 
Judge  Johnson,  in  the  case  of  Rogers  vs.  Collier,  2  Bail. 
681,  seems  to  take  the  same  view  of  the  subject.  It  might 
be  inferred  from  some  of  the  cases,  that  the  defendant  in* 
corred  his  liability^  because  property  was  placed  in   his 
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hands  to  pay  the  debt  of  the  original  party — ^and  that  he, 
therefore,  derived  a  benefit  by  the  temporary  use  of  it,  or 
by  same  advantage  which  the  possession  would  give  him. 
But  this  is  not  the  controlling  consideration  which  seems 
to  have  governed  the  adjudications.  For  in  the  case  of 
Barnstine  vs.  EggarL  3  McC.  162,  Judge  Johnson  says, 
it  is  not  necessary  to  the  validity  of  a  promise  to  pay  the 
debt  of  another,  that  the  party  to  be  charged  should  derive 
a  benefit.  If  it  be  a  damage  to  the  other  party,  or  a  bene- 
fit to  the  party  promised  for,  it  will  be  sufficient ;  provided, 
these  proceed  from  the  forbearance  to  enforce,  immediately^ 
some  subsisting  lien.  The  only  case  which  would  seem  to 
conflict  with  these  views,  is  that  of  Boyce  vs.  OwenSy  2 
McG.  208.  Fanny  Owens  was  in  possession  of  a  tract  of 
land  belonging  to  Mansfield  Owens.    The  plaintifi*  procured 

^a  domestic  attachment  for  £89,  to  be  levied  on  the  land, 
by  a  constable.  The  defendant,  Fanny  Owens,  promised 
the  plaintiff,  that  if  he  would  discontinue  his  attachment, 
she  would  pay  the  debt.  This  was  held  to  be  a  promise 
within  the  statute  of  frauds,  because  it  was  not  in  writing. 
But  it  will  be  found  that,  in  this  case,  there  was  no  inde- 
pendent consideration  to  make  the  contract  original.  It 
was  collateral,  because  it  was  to  pay  the  debt  of  a  third 
person,  without  any  injury  to  the  plaintiff  in  giving  up 
any  security.  As  Judge  Nott  remarks,  this  was  giving  up 
no  lien,  because  the  attachment  for  that  amount  could  not 
be  served  by  a  constable,  but  should  have  been  directed  to 
the  sheriff  of  the  State ;  and  besides,  that  such  an  attach- 
ment could  not  be  levied  on  land.  In  the  same  case,  Judge 
Nott  recognizes  the  authority  of  Adkinson  4*  Barfield.  So 
that  I  do  not  think  that  the  case  of  Boyce  and  Owens  can 
foe  regarded  as  inconsistent  with  the  other  cases  quoted, 
when  all  its  circumstances  are  taken  into  consideration.  It 
is,  perhaps,  unnecessary  to  say  whether  the  case  under 
consideration  comes  within  the  case  of  Corbit  vs.  CochraHf 
3  Hill,  41.  Judge  Earle,  in  that  case,  recognizes  the 
principles  which  I  have  been  considering,  in  his  reasoning 
on  it.  As  a  question  of  fact,  it  may  have  been  that  plain- 
tiff had  discharged  Welbourn  from  all  liability,  when  he 
entered  defendant  as  his  debtor  on  the  books.     The  case 
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483 ;  4  McG.  409.  There  must  be  a  double  remedy,  or 
the  case  is  not  within  the  statute ;  3  Hill,  44 ;  Story  on  Con« 
30.  Hieronymus  was  the  mere  agent  of  defendant ;  2  Kent, 
614,  630 ;  2  ffill,  296 ;  12  Ves.  Jr.  352. 

Petigru^  contra.  It  is  said  that  Hieronymus  was  de- 
fendant's agent  to  buy  the  corn.  Was  he  the  agent  to  feed 
it  away  ?  Was  it  Brown's  corn  after  it  was  bought  1  The 
delivery  to  Hieronymus  made  him  the  debtor.  This  is 
the  presumption  of  law,  and  it  was  the  plaintiffs's  busi* 
ness  to  rebut  the  presumption,  by  proving  the  agency,  if 
any  such  existed.  But  it  is  clear,  from  the  &cts,  that  there 
was  no  agency. 

Curia,  per  O'Neall,  J.  In  this  case,  we  concur  en- 
tirely in  the  opinion  of  the  Recorder.  When  this  case  was 
before  the  court  at  its  last  term  in  Charleston,  it  was 
held  that  the  plaintif&'s  entries  were  not,  of  themselves, 
and  supported  by  the  plaintiffs's  oath,  enough  to  charge  the 
defendant.  For  when  goods  are  delivered  to  a  third  per- 
son, at  the  request  of  the  defendant,  the  request  or  direc- 
tion of  the  defendant  must  be  proved ;  2  Spears,  284. 

On  this  occasion,  that  has  been  attempted  to  be  done ; 
and  if  it  had  been  shewn  tha^t  the  goods  were,  in  pursu- 
ance of  Brown's  direction,  delivered  to  Hieronymus,  with- 
out any  liability  on  the  part  of  the  latter  to  the  vendor  for 
the  price,  then  there  is  no  doubt  that  Brown's  undertaking 
would  have  been  original,  and  not  collateral.  From  Hie- 
ronymus's  testimony,  however,  it  is  very  apparent  that  the 
purchase  was  for  himself,  the  debt  was  his  own,  and 
Brown  was  to  pay  it,  and  if  he  did  not,  defendant  would. 
This,  beyond  all  doubt,  is  collateral,  and  the  promise,  not 
being  in  writing,  is  void  by  the  statute  of  frauds. 

This,  however,  it  is  said,  is  not  the  sense  in  which  the 
plaintiffs  understood  it ;  and  in  support  of  it,  their  entries 
are  appealed  to ;  but,  it  must  be  remembered,  their  en- 
tries are  evidence  of  nothing,  save  the  fact  of  delivery  of 
the  specified  articles,  and  their  prices.  On  whose  credit 
(where  the  person's  liability  is  the  question)  they  were  de- 
livered, must  appear  aliunde.  The  testimony  of  Hierony- 
mus iS|  that  he  explained  to  Mr.  Kinloch  that  ''the  defend- 

29 


226  Fife  vs.  Irving. 

ant  was  to  be  security  and  see  him  paid."  This  is  enoagh 
for  that  view  of  the  case.  But  if  Brown's  promise  was 
only  collateral,  and  the  plaintiffs  thought  proper  to  con- 
sider it  as  original,  that  will  not  help  them.  The  defend- 
ant's liability  is  to  be  tested  by  his  undertaking.  This  is 
stated  again  and  again  by  Hieronymus  to  be,  that  if  ^'he, 
(Hieronymus)  did  not  pay  the  amount  to  the  plaintiffs, 
Brown  would  have  it  to  pay."  But  plaintiffs's  counsel 
contended  that  this  was  a  question  of  fact  for  the  jury. 
Whether  the  facts  proved  made  a  case  within  the  statute 
of  frauds  and  perjuries,  was  a  legal  question.  All  the 
facts  proviHl  were  to  be  taken  as  true,  and  if,  upon  them, 
the  Judge  below  thought,  (as  he  did)  that  the  promise  was 
collateral,  then  he  had  the  right  to  order  a  nonsuit. 

The  motion  to  reverse  the  Recorder's  decision,  is  dis- 
missed. 

Richardson,  Evans,  Wardlaw  and  Fi^ost,  JJ.  con- 
curred. 


James  Fife  vs.  John  B.  Irving,  Sheriff. 

Though  the  acceptance  of  a  note  for  rent,  payable  at  a  future  day, 
suspends  the  landlord's  remedy  by  distress,  untilthe  note  falls  due;  yet 
it  does  not  suspend  bis  right  of  preference,  under  the  Statute  of  Anne, 
over  an  execution  creditor,    (a) 

Before  Frost,  J.  at  Charleston,  Fall  Term,  1844. 

This  was  a  rule  against  the  sheriff.  The  facts,  as 
agreed  upon  by  counsel,  were  as  follows :  Samuel  Wiley, 
an  execution  creditor  of  James  Wiley,  caused  a  levy  to 
be  made  on  the  stock,  <&c.  of  James  Wiley,  on  the  29th 
May,  and  three  days  afterwards,  to  wit,  the  1st  day  of  June, 
1844,  by  consent  of  James  Wiley,  the  goods  were  sold. 
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James  Fife,  the  landlord  of  James  Wiley,  claimed  rent 
due  for  one  quarter,  beginning  on  the  1st  April,  and  end- 
ing on  1st  July,  1844.  By  the  lease,  which  was  under  seal, 
the  tenant  agreed  to  pay  rent  in  advance  ;  but  James  Fife 
took  a  note  from  James  Wiley  for  the  rent,  dated  1st  April, 
at  sixty  days.  The  note  became  due  on  the  31st  May, 
and,  by  Bank  usage,  was  payable  on  3d  June.  The  sale  of 
Wiley's  goods  was  made  on  the  1st  June,  1844. 

The  rent  claimed  by  the  landlord  was  $160. 

The  presiding  judge  held  that  the  landlord  was  not  en- 
titled to  that  amount  out  of  the  proceeds  of  the  sale  of  Wi- 
ley's goods,  in  preference  to  the  execution  creditor. 

The  landlord  appealed,  on  the  ground : 

That  "before  the  time  of  the  levy  by  the  sheriff,  the  rent 
was  due,  and  therefore  ought  to  have  been  paid,  according 
to  the  statute  in  such  case  made  and  provided. 

Walker,  for  the  motion,  cited  2  Stat.  547 ;  3  MK:;.  486  ; 
8  Cowen,  103 ;  4  lb.  576. 

Phillips,  contra,  cited  2  Sp.  367,  436. 

Curia,  per  Richardson,  J.  The  rent  was  due  on  the  first 
April,  1844  ;  and  its  lien  was  immediate,  under  the  statute  8 
Anne,  C.  14.  The  landlord,  James  Fife,  might  have  dis- 
trained immediately ;  but  he  accepted  the  note  of  his  ten- 
ant, James  Wiley,  as  a  further  security  for  the  rent,  payable 
the  31st  of  May. 

By  the  decision  of  this  court  in  the  well-considered 
case  of  Judge  and  Dennis  ads.  Fisk  and  Eager,  2  Sp. 
436,  the  landlord's  power  of  issuing  a  distress  warrant  be- 
came suspended  by  taking  the  note,  until  the  note  became 
payable,  and  had  been  dishonored  by  non-payment  at  its  ma- 
turity. Such  a  suspension  of  the  remedy  by  distress,  was  in- 
cidental to  the  acceptance  of  the  note.  It  postponed  the  pay- 
ment of  the  rent  due  at  the  date  of  the  note,  to  the  time  of  its 
payment ;  and  therefore  all  right  of  action  was  equally  post- 
poned. Just  as  the  taking  of  such  a  note  in  the  place  of 
an  open  account  would  in  like  manner  postpone  the  right 
of  action  on  the  open  account  to  the  maturity.  The  suit 
is  suspended  because  time  is  given  for  the  payment.  The 
collateral  security  may  afford  a  new  remedy ;  yet  still  the 
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indebtedness  is  as  it  was  originally.  Because  no  mere  ac- 
cumnlation  of  securities  or  remedies,  without  actual  pay- 
ment,>satisfies  the  debt. 

Such  is  the  decision  in  Judge  and  Dennis  ads.  Fisk  and 
Eager.  It  is  confined  to  the  time  of  the  remedy — ^but  does 
not  take  it  away,  nor  interfere  with  the  lien  of  the  rent. 
In  the  case  before  the  court,  no  question  is  made  that  the 
rent  due  to  the  plaintiflf,  James  Fife,  must  have  had  a  pref- 
erence to  the  execution  of  Bamuel  Wiley,  by  the  provision 
of  the  Statute ;  unless  such  preference  has  been  lost  by  the 
acceptance  of  the  note. 

But  it  would  seem  to  have  been  supposed  on  the  part  of 
Samuel  Wiley,  that  by  the  decision  in  Judge  ads.  Fisk^ 
not  only  the  remedy  by  distress  had  been   suspended,  but 
the  prior  lien  of  the  rent  was  also  lost,  or  at  least  lifted,  so 
as  to  yield  its  admitted  statutory  preference  to  the  execu- 
tion, by   the  landlord's  taking  a  note.     But    were  this  the 
just  construction  of  Judge  ads.  Pisk,  not  merely  the  re- 
medy by  distress  would  be  suspended,  but  the  debt  itself; 
i.e.  the  rent,  with  its  lien,  would  be  substituted  by  such  col- 
lateral security ;  which  would  reverse  our  settled  adjudica- 
tions.    That  taking  a  second  obligation  does    not  extin- 
guish the  first,  see  Printems  vs.  Helfried,  1  Nott  and  M^Cord, 
187 ;  BaUey  vs.    Wright,    3  M*Cord,    484  ;    Prince  vs. 
Limehouse,  4  M'Cord,  644.     But  even  a  bond  does   not 
take  away  the  remedy  by  distress  for  rent ;  see  the  same 
case  of  Bailey  vs.    Wright.     The  error  would  seem  to 
hafe   arisen    from  confounding  the   debt  itself  with  the 
mode  of  redress   by  a   distress  warrant.     But    this  is  no 
more  than  a  remedy  and  summary  action  allowed  to  the 
landlord  for  rent  in  arrear ;  and  this  action,  if  wrongful, 
brings  on  that  of  replevin  by  the  tenant,  and  the  issue  is 
made  up  between  them,  to  be  decided  by  the  court  and  ju* 
ry.     It  is  no  more    than  a  peculiar  action  at  law  ;  or  as 
Blackstone  calls  it,  a  remedy  by  the  party  himself;  3d  Com. 
6 ;    1st  Inst.  46 ;    and  is  confined  to  goods  and  chattels 
found  on  the  premises  demised.     The  plaintiff,  therefore, 
must   have  his  rent  in  arrear  paid  before  the  execution 
creditor ;  and  the  motion  to  reverse  the  circuit  decision  is 
granted. 

O'Neall,  Evans,  and  Butler,  JJ.  concurred. 
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Frost,  J.  disserUing.  A  quarter's  rent  under  a  lease 
by  specialty  was  due  on  the  first  of  April.  The  actor, 
James  Fife,  took  a  note  for  the  rent,  due  the  31st  May  ; 
levy  under  the  execution  was  made  the  29th  of  May.  It 
is  welf  settled  that  the  landlord,  under  the  Stat,  of  8  Anne, 
C  14,  cannot  claim  payment,  from  the  proceeds  of  sale  un- 
der an  execution,  of  any  rent  which  was  not  due  at  the 
time  the  execution  was  levied ;  Ayres  vs.  Deprasy  2  Sp. 
367 ;  OFarrell  vs.  Nance,  2  Hill,  484.  The  only  ques- 
tion in  this  case  is,  was  the  rent  due  until  the  note  taken 
for  it  became  payable?  If  it  was  not  due,  the  actor  is  not 
entitled  to  the  quarter's  rent  out  of  the  proceeds  of  the  sale 
by  the  sheriflf.  In  Judge  and  Dennis  ads,  Fisk  and  Ea- 
ger,  2  Sp.  436,  three  quarters  rent  was  due  the  1st  May, 
and  the  landlord  took  the  notes  of  the  tenant  for  the  amount. 
The  rent  accrued  on  a  lease  under  seal.  Before  the  notes 
became  due,  the  landlord  distrained ;  it  was.  held  that  be- 
fore the  notes  became  due,  the  landlord  had  no  right  to  dis- 
train. That  case  and  this  are  in  every  particular  parallel. 
The  effect  of  taking  the  note,  in  the  judgment  of  the  court 
is  said  to  import,  on  the  part  of  the  landlord,  an  '^  agreement 
to  accept  it  in  lieu  of  rent  until  the  security  is  due ;  then 
if  not  paid,  the  remedy  by  distress  may  be  resorted  to."  ^'It 
unquestionably  operates  to  suspend  the  party's  right  to  sue 
on  the  old  debt,  until  a  right  of  action  would  be  given  on 
the  new.  In  the  language  of  some  of  the  cases  it  is  pri- 
ma facie  satisfaction,  and  this  prima  facie  conclusion 
mast  be  removed  before  the  party  can  recover  on  the  old 
debt."  It  is  ^'considered  a  contract  to  wait  on  the  higher 
security  until  the  bill  or  note  is  due ;  and  then,  if  not 
paid,  to  resort  to  it."  '^  During  the  currency  of  the  new 
security,  the  original  remedy  is  suspended  or  in  abeyance." 
'The  party  is  precluded  from  suing  for  the  original  debt, 
before  the  bill  is  due ;  for  the  taking  of  it  amounts  to  an 
agreement  to  give  credit  for  the  length  of  time  it  n^s  to 
ran."  The  conclusion  of  the  argument  is  thus  summed 
op:  ''There  is,  therefore,  I  think,  no  difficulty  in  conclu- 
ding that  the  notes  accepted  by  the  landlord  were  an  agree- 
ment on  his  part  to  extend  the  time  of  payment." 
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It  cannot  with  any  common  respect  to  the  import  of 
words,  be  contended  that  this  case  does  not  decide  that  the 
rent  was  not  due  until  the  notes  were  payable.  A  debt  is 
not  due  when  by  the  agreement  of  the  parties  it  is  not  pay- 
able or  demandable.  It  is  a  matter  entirely  of  contract. 
The  time  originally  stipulated  for  the  forbearance  of  the 
creditor  to  demand  payment,  ascertains  when  the  debt  is 
due.  For  good  consideration  the  time  may  be  abridged 
or  extended  by  a  future  agreement ;  but  it  is  never  due 
until  the  creditor  has  a  right  to  call  on  the  debtor  for  pay- 
ment. If  the  rent  was  due  before  the  notes  were  payable, 
then  the  case  is  authority  for  this,  that  a  debt  may  be  due, 
though  the  creditor  cannot  "  resort"  to  it,  nor  "sue  for  it," 
nor  "  recover"  it,  though  the  stipulated  time  has  run  out, 
and  the  creditor's  remedies  for  the  recovery  of  it  are  "  sus- 
pended or  in  abeyance."  If  these  incidents  may  be  affirm- 
ed of  a  debt  that  is  due,  how  shall  a  debt  not  due  be  dis- 
tinguished ?  Neither  can  it  be  argued,  that  the  case  only 
decided  that  the  taking  of  the  notes  by  the  landlord  ope- 
rated as  an  agreement  to  suspend  the  right  of  distress  un- 
til there  was  a  default  in  payment.  All  that  has  ever  been 
or  can  be  implied  from  taking  notes  for  a  debt  is,  that  the 
creditor  will  give  time  for  payment  until  the  notes  are  due. 
Ther),  until  they  are  payable  the  debt  is  not  due ;  and, 
by  necessary  consequence,  all  demand,  suit  or  process,  for 
the  recovery  of  it,  is  postponed  until  it  is  due.  The  agree- 
ment to  suspend  the  ri^ht  to  distrain,  is  not  the  direct  and 
immediate  inference  from  the  agreement  to  take  the  notes, 
but  the  suspension  of  the  distress,  and  all  other  process  for 
the  recovery  of  the  debt,  is  the  legal  effect  and  consequence 
of  the  "  agreement  to  extend  the  time  of  payment ;"  for  no 
process  can  issue  for  the  recovery  of  a  debt  which  is  not 
due.  The  decision  was  in  terms  rested  on  this  ground. 
It  is  plain,  a  special  agreement  not  to  levy  a  distress  for 
rent,  can  no  more  be  inferred  from  taking  a  note  for  the 
amount  of  it,  than  any  other  special  agreement ;  as  for  in- 
stance, to  release  the  next  year's  rent,  or  to  renew  the 
lease — such  a  conclusion  would  not  be  a  legal  or  just  in- 
ference from  the  taking  of  the  notes,  but  an  arbitrary  de- 
cree. 
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It  follows   that  it  cannot  be   contended  that  the  case 
only  decides  that  the  rent  is  not  due  for  the  purpose  of  a 
distress,  but  is  due  for  all  other  purposes  of  recovery.     By 
law,  no  remedy  can  be  had  for  a  debt  not  due ;  and  every 
remedy,  without  any  exception  whatever,  may  be  had  and 
enforced  by  the  creditor  where  the  debt  is  due.     The  judg- 
ment of  the  court  in  this  case  alone  presents  the  anomaly 
of  a  debt  not  due  for  the  enforcement  of  payment,  by  one 
form  of  proceeding,  and  at  the  same  time  due  so  as  to  be 
recovered  by  any  other  process.     In   other  words,  that  a 
debt  may  at  the  same  time  be  due  and  not  due.     Every 
case  involves   some  principle   of  law   affecting   valuable 
rights ;  either  by  determining  under  what  circumstances  they 
are  valid  in  law,  or  the  process  or  evidence  by  which  tlyy 
may  be  enforced.     Where  it  affects  valuable  rights,  the  de- 
cision is  a  rule  of  property  which  should  be  inviolably  ob- 
served.    To  deny  the  principle  of  a  former   adjudication 
on  which  it  obviously  was  supported,  and  without  which 
it  could  not  be  maintained  in    its  application,  when   the 
benefit  of  it  is  claimed  in  a  future  case,  is  to  reverse  the 
law  in  the  first  case,  or  wrongfully  to  refuse  to  enforce  the 
right  it  confers  in  the  second.  The  case- of  Judge  and  Dennis 
ads.  FH^k  and  Eager^  is  a  very  recent  decision,  settling  an 
important  question  of  right  between  the  landlord  and  ten- 
ant— ^and  was  made  with  the  grave  and  earnest  considera- 
tion which  a  view   of  the-  heavy  damages  dependent  on 
the  judgment  of  the  court,  enforced.     It  should  be  main- 
tained in  its  integrity,  and  if  it  be,  the  landlord   has  no 
right  to  payment  of  the  rent  in  this  case,  from  the  proceeds 
of  the  sale  under  the  execution  ;  because  at  the  time  of  the 
levy  the  rent  was  not  due.'    But  admitting  that  the  case  of 
Judge  and  Dennis  ads.  Fisk  and  Eager  only   decided 
that  the  landlord  cannot  distrain  until  the  notes  taken  for 
the  rent  are  payable,  the  motion  in  this  case  on  circuit  was 
properly  refused.     The   landlord   cannot  claim  a   year's 
rent  under   the  Statute  of  Anne,  unless   ^t   the  time  the 
goods  on  the   demised  premises  were  taken  in  execution, 
he  had  a  right  to  distrain  for  the  rent  claimed  from  the  sheriff. 
At  common    law,  goods  taken  in    execution  could  not  be 
distrained — ^nor  goods  distrained  taken  in  execution.    This 
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conflict  of  process  produced  embarrasstoent  and  hardship, 
which  the  statute  was  intended  to  remedy,  by  requiring  the 
sheriff  to  pay  to  the  landlord  a  year's  rent,  before  he  re- 
moved the  goods  off  the  demised  premises.  The  mischief 
which  it  was  the  object  of  the  Statute  to  remedy,  would 
seem  to  limit  its  operation  to  rent  for  which  distress  would 
lie.  The  landlord  can  oply  claim  for  the  rent  due  at  the 
time  of  taking  the  goods,  and  not  for  rent  which  accrues 
after.  In  the  first  instance,  the  distress  would  have  been 
defeated  by  the  execution,  and  not  in  the  latter,  since 
the  landlord  had  no  right  to  distrain  when  the  goods  were 
taken.  The  Iflindiord  can  claim  a  year'is  rent  only  from 
the  sale  of  chattels  personal,  which  are  the  subject  of  dia- 
<r|ss,  and  not  from  the  sale  of  chattels  real.  Hamilton  vs. 
Reedy,  3  M'C.  38.  In  Buckly  vs.  Taylor,  2  T.  R.  6(K)/a 
bankrupt,  after  a  commission,  hired  a  shop  of  the  defends 
ant  for  one  year,  at  £30  per  annum.  After  the  assign- 
ment, the  goods  on  the  premises  were  sold  by  the  assign* 
ees,  and  the  defendant,  the  landlord  purchased  to  an  amount 
exceeding  the  rent  due.  He  claimed  to  retain  the  half  year's 
rent  under  the  equity  of  the  Statute  of  Anne,  which  the  bank- 
rupt had  agreed  to  pay  in  advance ;  and  which,  it  was 
proved  to  be  the  custom,  should  be  paid  in  advance.  The 
right  of  the  tenant  to  retain,  turned  entirely  on  the  rig^t 
of  the  landlord  to  distrain — for  it  was  conceded,  that  if  ihe 
defendant  could  only  claim  on*  the  personal  contract  of  the 
bankrupt,  he  could  not  retain.  BuUer  and  Grose,  Justi- 
ces, supported  the  right  of  the  landlord  to  retain,  on  the 
ground,  that  by  the  custom^  the  rent  was  due  the  first  day 
of  the  term,  and  *'  therefore  the  landlord's  right  of  distress 
was  well  founded ;  and  if  so,  he  is  justified  in  retaining 
the  money."  In  Henchett  m,  Kimpson,  2  Wils.  141,  Pratt 
C.  J.  says,  '<  before  the  statute  executions  took  place  of  all 
debts  that  were  not  specific  liens,  even  of  rents  due  to 
landlords.  It  was  thought  hard  landlords  should  not 
have  something  like  a  specific  lien  ;  so  the  parliament  gave 
them  this  remedy  for  one  year's  rent,  and  no  more.  Afler 
the  sheriff  has  notice  of  the  rent  being  due  to  the  land* 
lord,  he  cannot  move  the  goods  before  he  has  satisfied  the 
landlord  one  year's  rent,  as  if  there  had  been  no  ezeeo- 
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was  decided  on  that  assumption,  and  if  so,  it  is  nnezcep- 
tionable  in  its  result.  The  recorder  intimates  the  opinion 
that,  but  for  his  understanding,  at  the  time  of  the  case  of 
Carlisle  vs.  Quattlebum,  2  Bail.  452,  he  might  hare  held 
that  defendant  was  liable,  on  an  original  promise,  if  plain- 
tiff" had  given  up  any  legal  lien.  That  case  does  not 
rule  that  an  innkeeper  has  no  lien  on  the  goods  of  his 
guest  for  the  payment  of  his  bill.  The  true  principle  on 
which  it  rests  is,  that  Ctuattlebum  was  not  an  innkeeper, 
and,  therefore,  not  entitled  to  the  rights  and  remedies  of 
one.  He  was  one  who  occasionally,  and  only  as  he 
thought  proper,  afforded  accommodation  to  travellers.  Such 
being  his  situation,  he  was  not  subject  to  the  liabilities  or 
rights  of  an  innkeeper,  without  special  contract. 

"  A  person  who  makes  it  his  business  to  entertain  travel- 
lers and  passengers,  and  to  procure  lodging  and  necessaries 
for  them  and  horses  and  attendants,  is  an  innkeeper."  His 
duty  is  not  only  to  procure  lodging  and  victuals,  but  to  re- 
ceive such  guests  as  can  pay,  and  to  take  charge  ,of  their 
goods  and  effects.  From  these  duties  result  his  rights. 
The  incivility  of  making  a  special  contract  with  every 
guest  who  comes  in,  sanctions  the  propriety  of  an  implied 
understanding  that  he  may  detain  his  guest  who  eats,  or 
bis  horse  which  eats,  until  payment  be  made.  See  Bac. 
Ab.  Innkeepers.  This  right  of  the  innkeeper  to  have  a 
lien  on  the  goods  of  his  guests,  is  fully  sustained  by  the 
authorities  quoted  by  the  recorder,  and  which  I  refer  to 
without  further  comment.  So  far  as  it  regarded  Welbourn's 
board  account,  the  plaintiff,  who  was  an  innkeeper,  in  the 
strictest  sense  of  the  word,  had  a  lien  on  Welbourn's  trunk, 
as  his  security  for  payment.  He  would  not  give  up  that 
lien  till  the  defendant  consented  to  become  his  debtor.  But 
for  defendant's  undertaking,  he  would,  in  all  probability, 
have  been  paid.  The  trunk  may  be  regarded  as  having 
been  given  up  to  the  defendant,  in  consequence  of  which 
the  plaintiff  lost  all  his  means  of  enforcing  payment  against 
Welbourn.  Is  it  not  right,  then,  that  he  should  be  indem- 
nified for  his  certain  loss,  by  the  defendant  who  occasioned 
it  ?     More  especially,  if  all  demand  against  Welbourn  was 

28 
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discharged  by  the  proceeding.  The  affirmative  is  entirely 
consistent  with  the  authorities  which  I  have  referred  to. 

As  to  the  money  paid  for  the  travelling  expenses  of 
Welbourn,  it  was  advanced  not  at  all  on  the  credit  of 
Welbourn,  but  on  the  credit  and  original  undertaking  of 
defendant.  Such  a  contract  as  that,  is  not  at  all  affected 
by  the  statute. 

All  the  other  questions  in  this  case  have  been  satisfacto- 
rily disposed  of  by  the  decision  belew.     Motion  dismissed. 

O'Neall,  Evans,  and   Frost,  JJ.  concurred. 

Wardlaw,  J.   dissenting.     Cases   have    been    decided 
which  make  an  excptionto  the  statute  of  frauds,  by  hold- 
ing that  a  promise  to  answer  for  the  debt  of  a  third  person 
does  not  come  within    the  statute,  when  it  is  founded  on  a 
new  consideratiou.     But  the  statute,  in  making  the  addi- 
tional requisite  of  writing  necessary  to  the  validity  of  such 
a  promise,  did  not  dispense    with  the  previous  requisite  of 
a  consideration.     The  more  exact  of  these  cases  have,  then, 
narrowed  the  exception,  by  requiring  that  the  new  conside- 
ration should  be  the  creditor's  resignation  of  a  charge  or 
lien,  which  afforded  him  a  remedy  or  fund  to  enforce  pay- 
ment.    In  this  restricted  form,  the  exception  amounts  only 
to  this — that  where  the  debt  of  a  third  person  is  referred  to, 
as  the  measure  of  the  sum  to  be  paid  for  the  resignation  of 
a  lien,  the  new  promise  becomes  a  substitute  for  the  lien 
resigned,  and  payment  of  the  money  upon    it  discharges 
the  original  debt,  in  like  manner  as  the  enforcement  of  the 
lien  would  have  done.     It  is  hard  to  reconcile  any  of  the 
cases  with    the  statute — harder  to  reconcile  many  of  them 
with  one  another.     It  seems  that  where  the  resignation  of 
'  the  lien  is  personally  beneficial  to  the  promissor,  the  trans- 
action may  be  regarded  as  an  assignment  to  him  ;  but  where 
the  resignation  is  mere  loss  to  the  creditor,  without  personal 
advantage  to  the  promissor,  if  the  liability  of  the  original 
debtor  survive  the  resignation,  it  must  be  made  to  appear 
that  the  lien  was  of  at  least  equal  value  with  the  debt 
assumed.     There  having  been,  here,  no  evidence  as  to  the 
value  of  the  trunk,  (the  resignation  of  the  innkeeper's  lien 
upon  which  is  supposed  to  constitute  the  sufficient  new 
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consideration  to  take  the  promise  to  pay  Welbonm's  board 
out  of  the  statute)  I  do  not  feel  authorized  to  support  that 
promise  in  opposition  to  the  terms  of  the  statute. 

(a)  The  definition  of  an  inn  is,  '^  house  where  the  trayeller  is 
furnished  with  every  thing  he  has  occasion  for  whilst  on  his  way," 
Bay  ley,  J.  5  £ng.  C.  L.  Rep.287.  '<  Common  inns  are  instituted 
for  ]»ssenger8  and  way*&irmg  men ;  for  the  Latin  word  for  an  inn  is, 
diversorium^  hecause  he  who  lodges  there  is  qicasi  divertens  se  a  via." 
Cayleis  Case,  8  Coke,  64.  The  innkeeper's  liability  for  the  goods 
of  his  guest,  and  his  lien  on  them  for  his  bill,  are  co-extensive,  and 
where  the  liability  does  not  exist,  he  has  no  lien.  Grennell  vs.  Cooky  3 
Hill  N.  Y.  Rep.  486.  It  would  seem,  therefore,  that  the  innkeeper 
has  no  lien  on  the  goods  of  a  boarder,  that  is,  one  who  stays,  not  in 
the  transitory  condition  of  a  guest,  but  on  a  special  contract  for  board 
and  lodging.    Bac.  Abr.  Inns  &  Innkeepers,  C.  5. 

For  the  law  in  relation  to  an  innkeeper's  liability  for  the  goods 
of  his  guest,  See  1  Smith's  Lead.  Ca  47,  et  s<q.  Mason  vs. 
TkompsoTiy  9  Pick.  280,  where  it  is  said  that  innkeepers  are  liable 
to  the  same  extent  as  common  carriers.  21  Wend.  283;  25  lb.  642; 
14  Johns.  R.  175.  R 
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Defendant  had  been  indicted  for  stealmg  the  cow  of  J.  G.  and 
acquitted.  He  was  again  indicted  for  stealing  the  same  cow,  at  the 
same  time  and  place,  and  of  the  same  owner,  but  by  the  name  of  J. 
G.  A.  which  was  his  proper  name.  Held,  that  the  acquittal  was  no 
bar  to  the  second  indictment. 

The  plea  of  OAUrefois  acquit,  under  such  circumstances,  to  be  good, 
must  aver  that  the  owner  of  the  goods  was  the  same  |>erson,  notwith- 
standing the  variance  in  the  surname,  and  that  he  was  as  well  known 
by  the  one  name  as  by  the  other ;  and  this  averment  must  be  proved 
at  the  trial. 

Before  Richardson,  J.  at  Colleton)  Spring  Temiy  1844. 

This  was  an  indictment  for  cow-stealing.  The  defendant 
had  been  indicted  for  stealing  the  cow  of  John  Gruber,  and 
found  "not  guilty,"  at  the  former  term.     He  was  now  in- 
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dieted  for  stealing  the  same  cow,  at  the  same  time  and 
place,  and  of  the  same  individual,  but  by  the  name  of  John 
Gruber  Akerman,  which  was  his  proper  name.  The  for- 
mer indictment  misnamed  him,  "John  Gruber,"  and  the 
mistake  of  his  proper  name  was  accounted  for.  The  iden- 
tity of  the  theft  was  unquestioned,  and  the  guilt  of  the 
defendant  obvious.  But  he  pleaded  his  former  acquittal  in 
bar  of  the  second  prosecution. 

The  presiding  judge  charged  the  jury,  that  although 
the  acquittal  of  any  one  for  stealing  the  cow  of  A,  could 
be  no  discharge  of  a  prosecution  for  stealing  the  cow  of  B, 
for  there,  the  felony  charged  was  not  one  and  the  same, 
being  committed  on  a  different  person,  B,  instead  of  A — 
yet  when,  as  in  this  case,  A  and  B,  or  John  Gruber  and 
John  Gruber  Akerman,  were  clearly  the  same  person,  the 
felony  was  then  identical  in  every  respect,  and  the  former 
acquittal — the  verdict  being  general,  "  not  guilty" — was  a 
legal  bar  to  the  second  prosecution. 

That   however  guilty    the  defendant  was   in  truth,  we 

could  not  now  look   into  the  error  of  the  former  acquittal, 

which  was  probably  caused  by  the  misnomer.     It  was  the 

same   theft,  of  the  same  person,    of  the   same  thing,  time 

and  place,  of  which  the  defendant  had  been  acquitted,  and 

he  could  not  be  again  charged  with  the  same  crime,  after 

such  a  verdict.     Varying  or  correcting  the  name  of  the 

owner  of  the  stolen  cow,  could  not  alter  the  fact,  that  the 

defendant  had  been  acquitted  of  the  same  crime  against  the 

same  person.     And  the  court  was  obliged  to  allow  him  the 

legal  advantage  he   had  obtained  by  the  former  verdict. 

The  jury,  however,   found  the  defendant  guilty,  and  he 

appealed,  on  the  grounds — 

< 

1.  Because  on  the  plea  autrefois  acquit ^  and  the  evi- 
dence, the  defendant  ought  to  have  been  acquitted. 

2.  Because  the  verdict  of  the  jury  was  contrary  to  law, 
evidence  and  the  charge  of  the  presiding  judge,  on  the 
plea  of  former  acquittal  for  the  same  offence. 

jR.  DeTreville^  for  the  motion.  It  is  unnecessary  to 
refer  to  authority  to  shew  that  one  cannot  be  indicted  twice 
for   the  same  offence.     All  then  that  we  are  required  to 
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establish  is,  that  the  offence  charged  in  the  second  indict* 
ment  is  the  same  as  that  charged  in  the  first,  and  that  the 
defendant  could,  by  some  possible  evidence,  have  been  con- 
victed on  the  first  trial.  12  Eng.  C.  L.  Rep.  299.  That 
the  offence  was  the  same  is  unquestioned,  and  the  only 
question  is,  could  the  defendant  have  been  convicted  on  the 
first  indictment  ?  If  the  State  had  proved  that  John  Gru* 
her  Akerman  was  as  well  known  by  the  name  of  John 
Gruber,  he  could  have  been  convicted.  And  is  it  not  pos- 
sible that  such  proof  could  have  been  made?  At  any 
rate,  does  not  the  onus  of  proving  that  he  was  not  as  well 
known  by  the  one  name  as  by  the  other,  lie  upoii  the  State  ? 
He  cited  I  Ch.  Cr.  L.  454 ;  2  Rus.  169,  707,  704 ;  5  Eng. 
C.  L.  Rep.  384 ;  24  lb.  473 ;  9  East  Rep.  437. 

Bailey^  Attorney  General,  contra,  cited  Arch.  Cr.  PI. 
11 — 51,  and  said,  if  the  evidence  in  the  second  case 
eould  have  sustained  the  indictment  in  the  first,  then  the 
defendant  should  have  been  acquitted.  But  it  is  clear 
that  it  could  not.  Evidence  which  proves  a  felony  in 
stealing  the  cow  of  John  Gruber  Akerman,  could  not  sus- 
tain an  indictment  for  stealing  the  cow  of  John  Gruber; 
prima  facie,  they  were  different  persons,  and  if  the  de- 
fendant expected  to  avail  himself  of  the  acquittal  on  the 
first  trial,  be  should  have  alleged  and  proved  that  they  were 
different  names  for  the  same  person,  and  that  he  was  as 
well  known  by  the  one  name  as  the  other. 

Curia,  per  Frost,  J.  On  an  indictment  for  cow-steal- 
ing, as  for  larceny,  where  the  owner  of  the  property  is 
known,  the  property  must  be  expressly  laid  to  be  in  him, 
and  so  proved.  If  he  be  misnamed,  or  if  it  appear  that 
tb^  owner  is  another  person  from  him  named  as  such  in 
the  indictment,  the  variance  will  be  fatal,  and  the  defend- 
ant must  be  acquitted.  The  name  of  the  owner,  then,  is 
a  material  part  of  the  statement  of  the  offence.  The  first 
indictment,  alleging  the  cow  to  be  the  property  of  John 
GfTuber,  does  not  state  the  same  offence  as  that  charged  in 
the  second  indictment,  alleging  the  cow  to  be  the  property 
of  John  Gruber  Akerman.  On  the  trial  of  the  first,  if  it 
were  not  proved  that   the  cow  was  the  property   of  John 
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Gniber,  the  defendant  would  be  acquitted ;  as  he  would 
be  on  the  second,  if  the  cow  was  not  proved  to  be  the 
property  of  John  Gruber  Akerman.  The  only  way  in 
which  it  can  be  shewn  that  the  offences  are  the  same,  i» 
by  proving  that  John  Gruber  and  John  Gruber  Akerman 
are  the  same  person.  This  can  only  be  in  case  the  same 
person  is  commonly  as  well  known  by  one  name  as  by  the 
other.  Accordingly,  in  Hale's  P.  C.  it  is  laid  down,  "if  a 
man  be  indicted  for  the  robbery  or  murder  of  John  Styles, 
and  acquitted,  and  after,  is  indicted  of  the  robbery  or  mur- 
der of  John  Nokes,  yet  he  may  plead  autrefois  acquit^  and 
aver  it  to  be  the  same  person,  notwithstanding  the  variance 
in  the  sirname,  and  that  he  was  as  well  known  by  one 
name  as  by  the  other — for  a  man  may  have  several  sir- 
names." 

Another  test  by  which  to  try  the  question  whether  the 
plea  of  autrefois  acquit  is  sufficient  in  any  particular  case 
is,  "whether  the  evidence  necessary  to  support  the  second 
indictment,  would  have  been  sufficient  to  procure  a  legal 
conviction  upon  the  first ;"  Archbold  C.  P.  On  the  other 
indictment,  it  was  necessary  to  prove  the  cow  to  be  the 
property  of  John  Gruber  Akerman.  On  that  proof,  the 
defendant  would  be,  and  in  fact  was,  acquitted  on  the  first, 
which  shews  that  the  same  offence  was  not  charged  in  the 
first  indictment  which  is  charged  in  the  second.  But  if 
John  Gruber  Akerman  is  commonly  as  well  known  by  the 
name  of  John  Gruber,  proof  of  that  fact  would  support 
either  indictment,  and  defendant's  plea  would  be  good. 
That  fact,  however,  was  not  proved,  and  the  motion  for  a 
new  trial  must  be  refused. 

O'Neall,  Evans,  Butler  and  Wardlaw,  JJ.  cpn- 
curred.     Richardson,  J.  dissented^ 
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Kinloch,  Phillips  ^  Co.  vs,   George    W.  Brovm. 

If  a  merchant's  book  of  original  entries  show  that  the  goods 
charged'  to  defendant  were  delivered  to  a  third  person,  the  entries, 
supported  by  piaintiflf's  oath,  are  not,  of  themselves,  enough  to  charge 
the  defendant.  The  order,  direction,  or  request,  of  the  defendant, 
must  be  proved  by  other  evidence. 

Plaintiffs,  on  the  verbal  promise  of  the  defendant  to  be  security 
for  B,  and  to  see  plaintiffs  paid,  delivered  goods  to  B,  and  charged 
them  to  defendant.  Held,  that  defendant's  promise  was  collateral, 
and  void  by  the  statute  of  frauds. 

Where  the  &cts  testified  to,  admitting  all  to  be  true,  make  a  case 
within  the  statute  of  frauds,  the  presiding  judge  may  order  a  non-suit 
in  iiwiium. 

TYied  in  the  City  Court  of  Charleston,  April  Term,  1844. 

This  was  an  action  of  assumpsit  for  goods  sold  and  de- 
livered. It  was  first  tried  in  April,  1842,  when  the  plain- 
tiff had  a  verdict,  which,  on  appeal,  was  set  aside ;  2  Sp. 
284.  The  plajntiffs's  book  of  original  entries,  sworn  to 
by  one  of  the  plaintiff,  was  offered  and  received  in  evi- 
dence.    The  entry  was  as  follows. 

Mr.  George  W.  Brown,  for  William  T.  Hieronymous, 

Bought  of  £[inloch,  Phillips  d&  Co. 
1841, 

Feb.  9,        300  bushels  of  com,  58  $174  00 

«      «        54    bales  hay,     16—155     $1  161  55 

Drayage,  18  loads,  18  3-4  3  88 

William  T.  Hieronynaus  testified,  that  in  1841  he  was 
the  keeper  of  Livery  Stables,  and  his  credit  with  plaintiffs 
having  stopped,  defendant,  knowing  that  he  had  no  credit 
with  plaintiffs,  authorized  him  to  go  to  plaintiffs  to  purchase 
hay  and  corn.  He  accordingly  went  and  purchased  the 
corn  and  hay  charged  in  the  plaintiffs's  book.  He  did  not 
tell  plaintiffs  to  charge  them  to  defendant,  but  the  under- 
standing was,  defendant  was  to  pay  for  them.  He  under- 
stood it  to  be  his,  (the  witness's)  debt,  and  if  he  did  not  pay 
the  amount  to  plaintiffs,  defendant  would  have  to  pay  it.  On 
his  cross*examination  he  said  that  the  defendant  proffered 
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his  services  as  security,  and  that  he  explained  to  one  of  the 
plaintiffs,  Mr.  Kinloch,  that  defendant  was  to  be  security, 
and  would  see  him  paid.  The  pass  book  of  the  witness 
was  produced,  in  which  the  articles  were  entered  as  fol- 
lows. 

"George  W.  Brown  for  W.  T.  Hieronymus." 
His  Honor,  the  Recorder,  ruled  that  the  defendant's  un- 
dertaking was  void  by  the  statute  of  frauds,  and   granted 
a  motion  for  a  nonsuit. 

The  plaintiffs  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds. 

1.  Because  it  was  clearly  proved,  that  the  defendant 
authorized  the  witness  to  purchase,  and  on  this  authority 
he  purchased  the  corn  and  hay,  on  the  defendant's  credit, 
and  that  was  evidence  sufficient  to  warrant  the  case  being 
sent  to  the  jury. 

2.  Because  the  charge  against  the  defendant  in  the  wit- 
ness's pass  book,  corroborated  by  the  plaintiffs's  original 
entries,  showed  that  the  credit  was  given  exclusively  to 
the  defendant,  George  W.  Brown. 

3.  Because,  whatever  may  have  been  the  understanding 
between  the  defendant  and  his  agent,  the  plaintifis  are  not 
to  be  affected  or  prejudiced  by  it,  unless  it  was  proved  that 
they  knew  of  this  understanding  previous  to  the  sale. 

4.  Because  thd  entry  in  the  book  shewed  that  the  sale 
was  made,  and  the  credit  given,  alone  to  the  defendant. 

5.  Because,  from  the  facts  submitted,  it  was  a  case  proper 
for  a  jury's  decision. 

Phillips,  for  the  motion.  The  case  now  made,  is  not 
the  same  as  it  was  on  the  first  trial. 

The  right  of  jury  trial  is  secured  by  the  constitution, 
and  wherever  there  is  a  particle  of  doubt,  either  party  has 
a  right  to  submit  his  case  to  that  tribunal.  This  is  the 
rule  in  England,  2  T.  R..281,  and  a  fortiori  it  exists  in 
this  State. 

The  true  enquiry  is,  to  whom  was  the  credit  given  ^  If  it 
was  given  to  the  defendant,  and  that  is  a  question  for  a 
jury,  then  the  defendant  is  liable;  7  Har.  <&  John.  391 ; 
1  Ch.  on  Con.  507 ;  1  Esp.  121 ;  20  Pick.  467 ;  19  Wend. 
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tion  at  all.''  "Unless  the  rent  be  paid,  the  sheriff  must  quit, 
and  if  he  does  not  quit,  a  special  action  on  the  case  lies 
against  him,  after  notice  of  the  rent  due.'^  This  opinion 
of  Pratt  is  cited,  and  thereby  affirmed,  in  Margart  vs. 
Swift,  3  M*C.  382.  In  M  Whillie  vs.  Hudson,  3  Brev. 
61,  Brevard,  J.  says,  "according  to  the  statute,  goods  taken 
in  execution  are  liable,  before  removal  from  the  land,  to 
the  payment  of  one  year's  rent,  if  due^  The  goods  thus 
liable,  must,  I  conceive,  be  subject  to  distress  for  rent  ar- 
rear,  as  the  goods  of  the  tenant  at  the  time  when  the  rent 
is  demanded  by  the  landlord. 

Wardlaw,  J.  I  concur  with  the  dissenting  opinion, 
and  will  add,  that  rent,  of  itself,  independent  of  distress,  cre- 
ates no  lien.  The  suspension  of  the  right  of  distress,  is 
a  suspension  of  the  landlord's  right  to  claim  payment  un- 
der the  statute  of  Anne.  The  latter  was  substituted  for 
the  former,  because  the  right  of  distress  was  rendered  inef- 
fectual when  the  goods  we^^  taken  into  the  custody  of  the 
law. 

• 

(a)  For  the  law,  as  it  respects  the  landlord's  rights  and  remedies, 
and  the  sheriff's  duties,  under  the  Stitute  of  Anne,  see  Watsoo  on 
the  office  of  Sheriff,  192;  7  Law  Lib.  139;  A.  1839,  36;  Harp. 
337;  1   Bay,  315,  443;  and   the  authorities  cited  by  Frost,  J. 

R. 


30 


234  O'Neals  vs.  Walton. 

James  ONeale  vs.  A.  Y.  Walton. 

Where  a  witness,  of  his  own  free  will  and  accord,  draws  up  a  memo- 
randum) or  has  it  drawn  up  under  bis  immediate  direction,  at  the  time  of 
the  fisict,  or  recently  afterwards,  for  the  purpose  of  preserving  the 
memory  of  it,  he  may  adopt  its  contents  as  his  testimony ;  although 
at  the  time  of  testifying  he  recollects  nothing  further  than  that  he 
had  accurately  reduced,  or  procured  to  be  reduced,  the  whole  trans- 
action to  writing. 

But  if  the  paper  was  drawn  up  weeks  after  the  fact  occurred,  or 
if  it  was  drawn  up,  or  procured  to  be  drawn  up,  by  the  party  in 
whose  favor  the  witness  is  called  to  testify,  he  cannot  be  allowed  to 
testify  to  its  contents,  if  he  does  not  recollect  them  independently  of 
the  paper. 

Can  a  v.  itness,  for  the  purpose  of  refreshing  his  memory,  be  al- 
lowed to  refer  to  a  paper  which  was  drawn  up  by  the  party  in  whose 
favor  he  is  called  to  t^tify.     Quarel 

Tcied  in  the  City  Court  of  Charleston^  July  Tertn^  1844. 

This  was  an  action  of  assumpsit,  to  recover  a  balance 
alleged  to  be  due  the  plaintiff,  a  carpenter,  for  erecting  cer- 
tain buildings  for  the  defendant.  The  point  of  serious 
controversy  was  as  to  the  amount  which  the  defendant 
agreed  to  pay  for  the  buildings. 

The  plaintiff  and  defendant  had  entered  into  some 
a&rreement,  partly  written  and  partly  verbal ;  under  which 
the  plaintiff  was  to  erect  the  buildings  for  the  defendant. 
Some  time  afterwards,  about  the  1st  Sept.  1842,  the  par- 
ties met  in  Fairchild's  back  room,  and  had  a  conversation 
on  the  subject  of  the  previous  contract,  in  the  presence  of 
R.  Pairchild,  B.  Neufville,  and  G.  A.  Hughes.  About  two 
weeks  after  the  conversation,  the  plaintiff  drew,  or  had 
drawn  up,  a  paper  containing  what  he  alleged  embraced 
the  terms  of  the  contract,  as  expressed  and  acknowledged 
in  their  previous  conversation.  This  paper  was  presented 
to  and  signed  by  Fairchild,  Neufville  and  Hughes,  for  the 
purpose  of  preserving  the  evidence  of  the  contract,  as  it 
was  understood  by  them  in  the  conversation  in  Fairchild's 
back  room.     On  the  trial  of  the  case,  they  were  called  as 
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witnesses,  and  the  paper  was  presented  to  ihem,  for  the 
purpose  of  exciting  their  recollection  of  the  facts  contained 
in  it.  No  objection  was  made  to  the  use  of  the  paper,  as 
the  means  of  refreshing  the  memory  of  the  witnesses ;  but 
when  the  witnesses  said,  as  they  did  say,  that  independent- 
ly of  the  paper  itself,  they  had  no  distinct  recollection  of 
the  facts  which  it  contained,  an  objection  was  made,  that 
the  witnesses  should  not  adopt  the  statements  in  the  mem- 
orandum for  their  own  recollection  of  the  facts.  Under 
the  authority  of  the  case  of  the  State  vs.  RawlSj  2  N.  and 
M'C.  332,  they  were,  however,  allowed  by  his  Honor,  the 
Recorder,  to  do  so ;  and  although  the  paper  did  not  go  to 
the  jury  as  evidence  per  se^  its  contents  were  transmitted 
through  the  medium  of  the  witnesses'  testimony. 

The  verdict  was  for  the  plaintiff,  and  the  defendant  ap* 
pealed,  and  now  moved  for  a  new  trial,  on  the  ground  that 
the  Recorder  erred  in  permitting  the  witnesses,  under  the 
circumstances,  to  testify  to  the  contents  of  the  paper. 

Pressly^  for  the  motion.  The  rule  is,  that  a  witness 
Urill  not  be  allowed  to  testify  from  a  memorandum,  unless 
it  was  made  by  the  witness  himself,  and  at  the  time  the  fact 
occurred,  or  was  made  in  the  usual  course  of  business  ;  2 
Hill,  446 ;  3  T.  R.  752 ;  38  Eng.  C.  L.  R,  131 ;  1  Green. 
Ev.  487,  note  ;  6  Pick.  222.  The  paper  used  here  was 
not  made  by  the  witness,  but  by  the  plaintiff,  some  time  af- 
ter the  conversation  was  held.  To  allow  such  evidence 
would  be  dangerous.  A  witness  of  easy  nature  could  ea- 
sily be  induced  to  sign  such  a  paper ;  and  then  at  the  trial 
it  would  require  great  moral  courage  to  say  that  it  was  in- 
cautiously signed,  and  was  false. 

Yeadon,  contra,  cited  2  N.  and  M'C.  331 ;  1  Mill,  344, 
373,  423 ;  2  Phil.  Ev.  by  C.  and  H.  750,  note,  751, 
755;  and  contended  that  the  rule  was,  that  the  paper 
should  be  made  at  or  about  the  time  that  the  fact  occurred. 
It  was  made  here  two  weeks  after — that  was  near  enough. 
Bat  it  is  said  that  the  memorandum  must  be  made  by  the 
witness.  No  authorities  have  been  cited  which  prove 
this  ;  the  cases  in  Mill  prove  the  contrary.  2  Camp.  113. 
It  is  again  said,  that  at  any  rate  the  memorandum  must  not 
be  made  by  a  party.     The  case  in  29  Eng.  C.  L.  R.  273, 
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is  an  authority  that  he  can.  1  Alab.  R.  397.  The  memo- 
randum in  the  hand  writing  of  a  party  is  competent,  unless 
made  post  litem  motam,  or  under  such  circumstances  of 
suspicion  as  would  induce  the  court  to  believe  there  was 
something  wrong  in  it.  In  the  case  in  3  T.  R.  752,  the 
paper  was  drawn  up  post  litem  motam.   15  Ves.  381. 

The  fairness  of  the  transaction  would  not  be  question- 
ed. The  paper  was  made  but  a  short  time  after  the  con- 
tract was  entered  into,  while  the  things  were  fresh  in  the 
memory  of  the  witnesses,  and  before  the  work  was  com- 
menced— ^and  of  course  before  there  could  have  been  any 
dispute  about  the  terms. 

Curia,  per  Butler,  J.  This  is  an  extension  of  the 
principle  laid  down  in  the  Stale  vs,  Ratols,  referred  to  in 
the  decision  below,  and  is  calculated,  I  fear,  to  give  it  a 
mischievous  latitude.  I  shall  presently  advert  to  that  case 
for  the  purpose  of  showing  the  material  difference  between 
it  and  the  evidence  before  us. 

There  should  be  a  liberal  indulgence  exercised  in  allow- 
ing a  witness  to  refer  to  any  memorandum,  for  the  puppose 
of  refreshing  his  memory,  as  to  distinct  facts  not  contained 
in  the  paper  itself.  In  this  way,  the  paper  would  be  a 
mere  aid  to  restore  the  recollection  of  other  facts.  Where 
the  paper  itself  contains  a  state  of  facts,  to  which  the  wit- 
ness is  called  to  depose,  in  some  cases  the  witness  may 
be  unable  to  recollect  the  facts  themselves,  but  may  say 
that  the  facts  were  true  at  the  time  they  were  inserted  in 
the  paper — not  that  such  writing  itself  will  always  be  ad- 
missible, but  it  must  be  introduced,  that  both  parties 
may  have  a  lull  opportunity  to  examine  and  cross  examine, 
as  to  all  the  particulars  contained  in  such  paper.  Green- 
leaf,  484.  But  there  must  be  some  limitation  as  to  the 
time  when  the  writing  thus  used  to  excite  the  recollection 
of  facts,  should  be  made.  The  general  remark  by  law 
writers  is,  that  the  writing  must  have  been  made  at  the 
time  of  the  fact  in  question,  or  recently  afterwards.  Per- 
haps no  general  rule  can  be  laid  down ;  but  thus  much 
may  be  said,  that  the  paper  should  contain  not  only  what 
the  writer  was  conscious  of  at  the  time  the  matter  was 
noted,  but  should  be  one  emanating  from  the  witness  him- 
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self,  or  made  out  under  his  immediate  direction  and  of  his 
own  free  will  and  accord.  Where  a  witness  had  herself 
noted  down  the  transactions  from  time  to  time  as  they  oc- 
curred, but  had  requested  the  plaintiff's  solicitor  to  digest 
her  notes  into  the  form  of  a  deposition,  which  she  had  af- 
terwards revised,  corrected  and  transcribed.  Lord  Chan- 
cellor Hardwick  suppressed  the  deposition,  with  strong  ex- 
pressions of  indignation.  The  language  of  the  Lord 
Chan,  may  not  be  uninstructive  as  to  the  principle  we 
have  under  consideration.  The  case  is  quoted  in  3d  T. 
R.  753;  "should  the  court  connive  at  such  proceedings 
as  these,  depositions  would  be  really  no  better  than  affida- 
vits." To  be  sure,  he  continued  to  say,  "a  man  may  use 
papers  at  law  in  some  cases,  but  I  have  known  some  judg- 
es (and  I  think  I  adhered  chiefly  to  that  rule  myself)  let 
them  use  only  papers  drawn  up  as  the  facts  happened,  and 
all  other  papers  I  have  bid  them  put  in  their  pockets  ;  and 
if  any  had  been  offered  which  had  been  drawn  up  by  an 
attorney,  I  should  have  repremanded  him  severely."  Prof 
Greenleaf  quotes  with  approbation  the  law  on  this  sub-^ 
jcct,  as  it  is  understood  to  exist  in  Scotland.  The  rule 
in  the  courts  of  that  country  is,  that  notes  or  memoranda, 
made  up  by  the  witness  at  the  moment,  or  recently  after 
the  fact,  may  be  looked  to  in  order  to  refresh  the  memory ; 
but  if  they  were  made  up  at  the  distance  of  weeks  or 
months  thereafter,  and  still  more,  if  done  at  the  recommen- 
daiion  of  one  of  the  parties,  they  are  not  admissible.  Un- 
der this  view  of  the  law  vindicating  itself  by  its  good 
sense  and  caution,  the  paper  whose  character  we  are  now 
considering  could  not  have  been  presented  to  the  witnes- 
ses, even  for  the  purpose  of  refreshing  their  memory — 
much  less  to  sufferits  contents  to  go  indirectly  to  the  jury.  It 
was  drawn  up  weeks  after  the  transaction  it  purports  to  set 
forth,  and  was  drawn  up,  too,  by  one  of  the  parties  to  the 
suit ;  and  if  not  in  view  of  his  mota,  it  was  to  perpetuate 
evidence  obtained  ex  parte,  and  for  his  own  benefit.  It 
•was  obtaining,  by  a  prepared  and  leading  examination,  the 
statement  of  unsuspecting  witnesses.  I  will  not,  now,  go . 
so  far  as  to  say,  that  the  paper  was  not  properly  allowed 
to  be  osedi  for  the  purpose  of  reviving,  in  the  minds  of  the 
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witnesses,  the  facts  contained  in  the  paper.     There  seems 
to  have  been  no  objection  made  to  it  on  that  score.     The    ' 
objection  is,  that  the  witnesses  were  allowed  to  testify  to  a 
conversation,  from  a  memorandum  made  by  the  plaintiff 
several  weeks  after  the  conversation ;  although  the  witnes- 
ses could  not  recollect  the  facts    stated   in  the  paper,   after 
referring  to  it.     The  conclusion  of  the  witnesses,  as  to* the 
truth  of  the   paper,  not  verified  by    their  memory  at  the 
time  of  the  trial,  went  to  the  jury.     And  it  is  contended 
that  this  could  be  done,    on  the  authority  of  the  State  vs. 
Rawls.     That  case  goes  thus  far,  to  allow  the  writing  it- 
self to  go  to  the  jury,  in  all  cases  where  it  is  made  by  the 
witness,  at  the  time  of  the  fact,  for  the  purpose  of  preserv- 
ing the  memory  of  it — although  at  the  time  of  testifying 
he  can   recollect  nothing  further  than  that  he  accurately 
reduced  the  whole  transaction  to  writing.     The  principle 
thus  stated,   with  all  its  guards  fairly  maintained,  is  cer- 
tainly unobjectionable.     It  has  been  adopted  and  approved 
by  many  eminent  jurists  in  the  United  States.     These  are 
the  guards  against  abusing  the  application  of  the  principle 
in  the  case  referred  to.     The  facts  must  be  noted  at  the 
time  they  are  occurring,  by  a  witness  acting  under  the  self- 
direction  of  his   own  mind,   and  for  the  purpose  of  perpe- 
tuating evidence.     But  where  facts  are  noted  by  a  party  in- 
terested, and   then  suggested  to  witnesses,  at  the  distance 
of  weeks  after  they  have  transpired,   what  security  would 
there  be  under  the  operation  of  such  a  practice?     A^  the 
advantages  of  a  cross-examination  would  be  taken  away, 
while  all    the  mischief  of  leading  questions  would  be  in- 
troduced.    All   that  an   evasive   or    false  witness  would 
have  to  do,  when  he   was  under    the  ordeal  of  a  cross-ex- 
amination, would    be  to  take  refuge  in  his  paper.     And  a 
witness  of  criminal  facility  would  find  his  instructions  in 
a  paper  of  a  friend,  having  all  the  characteristics  of  a  lead- 
ing examination.     It  is  by  no  means  certain  that  the  wit- 
nesses before  the  court  would    have  subscribed  the  paper 
prepared  for  them,  if  they  had  been  subjected  to  the  influ- 
ence of  an    adversary  examination  ;  they   certified  what 
they  did  not  think  at  the  time  would  be  used  as  evidence 
at  all.     Certificates   of  the  kind  are  given  with  too  much 
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facility,  and  when  given,  they  sometimes  control  the  con- 
science of  witnesses,  under  the'  influence  of  pride  of 
opinion,  or  from  some  fear  that  a  difierent  statement  might 
aflfect  their  veracity.  A  man  may  impose  on  himself  the 
restraints  which  should  bind  him,  but  the  duress  of  third 
persons,  obtained  by  artful  address  or  unsuspected  contri- 
vance, should  meet  with  no  countenance  from  a  court  of 
justice,  that  should  encourage  the  freedom  and  indepen- 
dence of  witnesses.  The  paper  which  the  witnesses  had  to 
refer  to  in  the  case  before  us,  may  have  had  a  very  differ- 
ent influence  on  different  witnesses.  Some  it  would  have 
instructed — others  it  would  have  embarrassed — whilst 
others  again  would  not  have  had  the  moral  courage  to 
contradict  its  statements,  although  they  may  have  been 
satisfied  that  they  were  not  altogether  correct.  Those 
who  make  their  own  statements,  for  the  purpose  of  preserv- 
ing and  maintaining  truth,  may  be  trusted  under  the  influ- 
ence of  their  own  conscience ;  but  when  third  persons, 
and  those  who  are  interested,  prepare  the  memorial,  suspi- 
cion will  assail,  and  justice  should  repudiate  it. 

We  think  that  the  witnesses  should  not  have  been  al- 
lowed to  testify,  from  the  contents  of  the  paper  presented 
to  them,  when  they  could  not  speak  from  their  memory, 
when  refreshed  by  it.  And  this  is  the  unanimous  opinion 
of  the  court. 

The  motion  for  a  new  trial  is  granted. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  concurred. 
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The  City   Council  of  Charleston  vs.  Henry    Weikman. 

The  interest,  in  the  event  of  a  suit,  which  renders  a  witness  in- 
competent, must  be  a  certain,  direct  and  legal  interest ;  and  an  effectu- 
al release  of  such  interest  will  restore  the  competency. 

An  expectation  of  advantage,  growing  out  of  a  corrupt  and  illegal 
agreement,  though  it  may  affect  the  credibility  of  the  witness,  does 
not  destroy  his  competency. 

Tried  in  the  City  Court  of  Charleston,  July  Term,  1844. 

The  report  of  the  Recorder  is  as  follows : 

"This  was  an  action  of  debt,  to  recover  the  penalty  al- 
leged to  be  incurred  by  the  defendant,  in  keeping  spiritu- 
ous liquors  in  his  retail  grocery  shop  without  a  license 
from  the  City  Council. 

"William  N.  Wallace  was  produced  as  a  witness  for  the 
plaintiff,  when  he  was  sworn  on  his  voir  dire. 

"He  deposed  that  the  information  in  this  case  was  lodged 
in  the  name  of  one  Dill — ^that  the  witness  Wallace  was  to 
give  the  evidence.  By  virtue  of  his  office  he  was  to  share 
a  part  of  the  penalty.  If,  when  the  information  had  been 
lodged,  the  penalty  had  been  paid  by  defendant,  witne^ss 
would  have  been  paid  a  part  of  such  penalty — ^it  was 
impossible  to  say  how  much,  as  there  was  no  understand- 
ing between  witness  and  Dill  as  to  what  amount.  By 
virtue  of  witness's  office,  as  a  City  Marshall,  he  would 
have  been  entitled  to  a  portion  of  the  penalty.  Dill  would 
not  have  been  entitled  to  more  than  witness  chose  to  allow 
him,  although  a  moiety  of  the  penalty  would  nominally  be 
received  by  Dill,  as  informer  to  the  city  in  the  case. 

"For  defendant,  it  was  insisted  that  the  witness  bad  a 
direct  interest  in  the  result  of  the  case,  and  was  inadmissi 
ble ;  after  hearing  the  city  attorney,  I  sustained  the  objec- 
tion. 

''The  city  Attorney  then  produced  a  release  from  the 
witness,  in  which  he  assigned  to  the  City  Council  all  his 
right,  title,  share  and  interest,  in  the  penalty  in  this  case,  or 
any  part  thereof^— and  under  this  release,  offered  him 
again  as  a  witness. 
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^^Defendant's  counsel  objected  to  his  admissibility,  al* 
though  the  release  had  been  executed,  on  tl)e  ground  that 
Wallace  having  acknowledged  himself  interested  in  the 
penalty,  the  assignment  offered  was  against  good  faith  and 
the  sound  policy  of  the  law — ^and  notwithstanding  the  re- 
lease, he  would  derive  a  portion  of  the  moiety  which  Dill 
would  be    entitled  to,  if  defendant  should  be  convicted. 

''The  City  Ordinances  direct  that  all  penalties  shall  be 
disposed  of  as  follows,  viz,  '-One  half  to  the  use  of  the 
person  who  shall  prosecute  the  offender  to  conviction,  and 
the  remainder  to  the  use  of  the  city."  Also,  ''that  the 
marshals  shall  be  entitled  to  one  half  of  every  forfeiture 
which  they  may  be  instrumental  in  making — ^provided 
they  prosecute  such  offence,  and  prove  the  same  by  other 
evidence  than  their  own." 

"It  appears  to  me,  even  after  the  tender  of  the  release, 
that  the  witness  had  a  direct  and  immediate  interest  in  the 
result  of  this  case  ;  one  half  of  the  penalty  recovered  would 
be  received  by  Dill,  the  informer  and  prosecutor,  and  an 
understanding  existed  between  them,  as  acknowledged  on 
the  voir  dire,  by  which  Wallace  was  to  be  paid  a  part.  I 
thought  this  was  an  interest  from  its  nature  incapable  of 
being  releasad  or  assigned. 

"It  appears  to  me  within  the  principle  ruled  in  the  case 
of  MVeaiLgh  vs.  Good,  (1  Dallas,  62,)  where,  on  the 
trial  of  an  information  filed  against  certain  goods,  a  witness 
stated  on  his  voir  dire  that  he  assisted  in  seizing  the  goods, 
and  expected  some  compensation  if  they  should  be  con- 
demned, but  not  otherwise.  His  testimony  was  held  to  be 
inadmissible.  The  court  there  said.  "It  nearly  concerns  the 
administration  of  justice  that  witnesses  should  be  free  from 
every  kind  of  bias.  It  is  true,  the  witness  had  no  positive 
promi.se  of  a  reward;  but  we  think  the  expectation  which 
he  acknowledges  in  case  the  goods  shall  be  condemned, 
must  create  such  an  influence  on  his  mind  as  renders  it 
improper  for  him  to  give  testimony  on  this  occasion."  The 
defendant's  counsel  also  cited  the  decision  of  Hon.  M* 
King,  Recorder,  on  the  former  trial  of  this  case  at  January 
Term,  1843,  excluding  Wallace  as  a  witness,  and  a  de- 
eiaioa  of  the  District  Court  of  the  United  Statea  at  Charles 
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ton,  in  a  prosecution  for  breach  of  the  Revenue  Laws,  to 
the  same  point.  , 

'1  thought  such  agreements  between  informers  and  wit- 
nesses were  corrupt  in  their  character,  and  should  not  pre- 
vail in  causes  where  the  community  in  fact  were  plaintiffs. 

"I  overruled  the  testimony,  and  the  city  attorney  submitted 
to  a  non-suit,  with  leave  to  move  the  Court  of  Appeals  to 
set  it  aside." 

Porter^  City  Attorney^  now  moved  that  the  non-suit  be 
set  aside.  He  cited  Greenl.  Ev.  434,  432 ;  1  Phil.  Ev.  by 
C.  &  H.  47 ;  and  contended  that  the  interest  which  ex- 
cludes a  witness  must  be  certain,  direct  and  legal.  The 
witness  was  not  entitled  by  law  to  any^art  of  the  penalty, 
and  his  agreement  to  share  with  the  prosecutor  his  moie- 
ty was  clearly  illegal  and  void. 

If  his  interest  was  legal,  then  the  release  restored  his 
competency  ;  Greenl.  Ev.  472.  The  defendant  is  driven  to 
this  dilemma.  The  interest  was  either  legal  and  certain 
and  could  be  released,  or  it  was  illegal  and  uncertain  and 
did  not  affect  the  competency.  He  cited  I  Serg.  &  Rawl. 
32;  17  lb.  312,  to  shew  that  the  rule  laid  down  in  the 
case  in  Dallas,  quoted  by  the  Recorder,  is  not  followed  in 
Pennsylvania. 

Yeadon^  contra. 

Ourioj  per  Wardlaw,  J.  The  interest  which  shall 
render  a  witness  incompetent  must  be  a  certain,  direct  and 
legal  interest  in  the  event  of  the  suit.  An  effectual  re- 
lease of  such  interest  will  restore  the  competency.  An 
expectation  of  advantage,  without  such  interest  as  the 
law  would  recognize,  may  affect  the  credibility  of  the 
witness,  but  cannot  destroy  his  competency. 

It  seems  in  this  case  that  the  understanding  between 
the  witness  and  prosecutor  was,  even  if  exphcit,  a  corrupt 
agreement  from  which  no  legal  interest  could  arise.  If 
any  legal  interest  existed  under  it,  that  was  released  by 
the  witness.  A  strict  reliance  of  the  witness  upon  the 
honor  or  generosity  or  selfishness  of  the  prosecutor  still 
subsiating  may  create  bias,  and  may  cast  suspicion  upon 
tb0  iNroetcatioB,  froo)  the  tendency  of  such  reliance  to 
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evade  the  policy  of  the  ordinances  of  the  City  Council,  and 
to  influence  the  feelings  of  the  witness.  But  these  matters 
are  for  the  jury.  The  court,  in  deciding  upon  the  admis- 
sibility of  testimony,  must  be  governed  by  the  rule  which 
holds  all  to  be  admissible,  subject  to  certain  exceptions, 
and  must  leave  it  to  the  legislative  power  to  add  to  the  ex* 
ceptions  from  considerations  of  policy. 
Let  the  non-suit  be  set  aside. 

O'Neall,  Evans,  Butler  and  Frost,  JJ.  concurred. 

Richardson,  J.  dissenting.  I  concur  in  the  decision 
of  the  two  successive  City  Judges,  excluding  the  testimony 
of  the  police  officer  W.  N.  Wallace,  as  incompetent,  on  the 
ground  of  his  practical  self  interest  in  the  conviction  of 
the  defendant  Weikman.  His  release  of  his  share  of  the 
penalty  to  the  City,  was  the  release  of  nothing.  For  by 
the  ordinance  the  marshall  has  no  part,  where  he  convicts 
upon  his  own  evidence.  But  in  order  still  to  get  a  part  of 
the  penalty  under  the  ordinance  which  gives  one  half  to 
any  one  who  shall  prosecute  to  conviction,  the  marshal 
lodged  his  own  information  and  knowledge.  That  is,  his 
position  and  legal  right  of  prosecuting  Weikman,  he  lodges 
this  with  the  City  Council,  not  in  his  own  name  but  in  the 
name  of  one  Dill.  For  what  purpose  and  why  ?  To  make 
Dill  pass  as  the  prosecutor,  and  of  course  get  one  half  of 
the  penalty.  How  and  why  7  By  the  conviction  of  Weik- 
man apon  the  oath  of  that  very  marshal  Wallace.  Wallace 
is  thus  to  appear  as  a  witness  recognized  by  the  prosecutor 
Dill,  and  of  course  disinterested  and  involuntary.  The 
conviction  follows,  and  Dill  draws  one  half  the  penalty, 
to  divide  it  with  marshal  Wallace,  by  the  agreement  known 
but  to  themselves.  Now  is  it  not  plain,  that  the  release 
of  Wallace  is  merely  colorable,  without  the  release  of  his 
substitute  Dill  1  Let  it  be  assumed  that  under  so  col- 
lusive a  contract.  Dill  will  never  be  able  to  touch  any 
part  of  the  penalty,  which  may  be  likely  enough ;  still  the 
immediate  parties  to  it.  Dill  and  Wallace,  must  be  judged 
of  under  it,  and  as  if  it  were  a  good  and  legal  effective 
contract.     The  bias  upon  their  minds  is  the  same. 

The  objection,  therefore,  to  the  evidence^  of  Wallace,  is 
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even  stronger  than  that  held  inadmissible  in  the  case  cited 
by  the  Judge^' McVeaugh  vs.  Good,  (1  Dallas,  62.)  Be- 
cause here  was  a  positive  agreement  to  divide  the  money 
to  be  obtained ;  and  secondly,  as  justly  observed  by  the 
Judge,  ''such  agreements  are  corrupt".  Unless  I  misunder- 
stand the  case,  it  is  palpably  corrupt.  D.  lends  his  name  in 
order  to  a  get  a  certain  percentage,  contingent  upon  the 
conviction  expected  to  follow  W's.  oath.  And  Wallace  is 
to  get  the  balance,  in  virtue  of  his  own  transfer  of  the  prose- 
cution to  Dill,  and  under  Dill's  name. 


7%e  State  vs.  Martin  Stroll  and  Thomas   Cart. 

Defendants  purchased  goods  from  the  prosecutor's  clerk,  and 
gave  in  payment  an  instrument  purporting  to  be  a  five  dollar  bill  of 
the  Bank  of  Tallahassee,  in  Florida,  the  blanks  of  which  were  filled 
up,  except  those  opposite  the  words  ''Cashier''  and  "President"  L[i 
those  blanks  an  illegible  scrawl  was  written,  which,  on  careless  in- 
spection, might  have  been  mistaken  for  the  names  of  those  officers. 
Defendants  knew,  before  they  passed  the  instrument,  that  it  was 
worthless.  Held  that  they  were  guilty,  at  common  law,  of  cheating 
by  a  false  token. 

To  sustain  an  indictment,  at  common  law,  for  cheating  by  a  false 
token,  the  instrument  or  device  by  which  the  cheat  was  efifected,  roust 
be  calculated  to  deceive  the  public ;  that  is,  it  must  be  the  semblance 
of  a  public,  and  not  a  private  instrument ;  it  must  be  such  as  afiecta, 
or  may  afifect,  the  public 

A  false  bank  bill  is  a  public  token,  for  cheating  with  which  an  in- 
dictment will  lie  at  common  law;  and  it  makes  no  difiference  that  it 
purports  to  be  the  bill  of  a  bank  ef  another  State  or  Territory. 

Before  Frost,  J.  at  Charleston^  Fall  Term,  1844. 

This  was  an  indictment,  at  common  law,  for  cheating  by 
a  false  token. 

The  report  of  the  presiding  judge  is  as  follows  :— 
**The  defendant,  Stroll,  on   the  night  of  the  second  of 
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October,  after  nine  o'clock,  went  to  the  store  of  D.  L. 
Levy,  and  purchased  from  a  clerk,  fifteen  years  of  age, 
who  had  been  employed  in  the  store  about  three  months, 
two  shirts  and  a  scarf,  for  three  dollars  and  a  half.  *  He 
gave  in  payment  a  five  dollar  bill  of  the  Bank  of  Talla- 
hassee, in  Florida,  which  was  in  part  filled  up,  but  no 
names  were  signed  in  connection  with  the  words,  '^Cash- 
ier"  and  'President,"  printed  on  the  bill.  An  illegible 
scrawl  was  prefixed  to  them,  which,  on  a  careless  inspec- 
tion of  the  bill,  might  be  mistaken  for  the  names  of  those 
officers.  As  Stroll  was  leaving  the  store.  Levy  came  in, 
and  asked  the  clerk  what  he  had  bought,  and  being  shewn 
the  bill,  found  it  an  imposition.  Levy  immediately  follow- 
ed after  Stroll,  who  crossed  the  street,  and  joining  Carr, 
was  proceeding  down  Fitzsimons's  wharf,  which  was  op- 
posite Levy's  store.  Overtaking  them,  Levy  stopped  them, 
and  said  to  Stroll  he  had  given  a  bad  bill  in  payment  of 
bis  purchase,  and  desired  him  to  change  it  for  a  good  bill. 
Stroll  replied,  that  he  had  just  come  from  his  tavern,  and 
had  bought  nothing.  Levy  replied,  you  have  the  goods 
DOW,  and  tearing  off  a  piece  of  the  paper  of  the  parcel, 
saw  that  it  contained  the  articles  bought.  Stroll  threat- 
ened to  knock  him  dowji,  and  giving  the  parcel  to  Carr, 
desired  him  to  go  aboard  the  brig.  Levy  called  the 
guardman,  who  was  not  far  ofi^,  who  pursued  Stroll 
down  the  wharf,  and  took  him.  Carr  went  ofi*.  He  was 
much  intoxicated.  Stroll  was  carried  to  the  guard  house, 
and  Carr  was  afterwards  carried  there  also.  The  goods 
were  taken  from  the  brig,  or  a  smack  alongside,  and  carried 
to  the  ^ard  house.  Stroll  refused  to  answer  any  ques- 
tions of  the  Mayor.  Carr,  at  first,  said  he  knew  nothing 
of  the  matter ;  afterwards,  he  admitted  that  he  had  got  the 
bill  in  St.  Augustine,  and  had  given  it  to  Stroll,  and  was 
present  at  the  house  when  Stroll  filled  it  up.  He  also  ad- 
mitted that  he  had  gone  with  Stroll,  and  waited  on  the 
opposite  side  of  the  street,  when  Stroll  went  into  Levy's, 
and  that  the  shirts  and  scarf  were  purchased  from  Levy. 
The  change  given  to  Stroll,  was  a  one  dollar  bill  and  two 
quarters.  A  dollar  bill  was  found  in  Stroll's  possession, 
wliich  Levy  and  his  clerk  identified  by  a  large  figure  one, 
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of  a  red  color,  on  the  bill.  Levy  and  the  clerk  both  said 
that  bill,  or  one  resembling  it,  had  been  taken  that  evening 
in  payment  of  a  hat.  They  also  said,  the  shirts  and  scarf 
were  Levy's  property,  though  they  could  not  identify  them 
by  any  mark.  They  were  new.  Captain  Axworthy 
proved  that  Carr  had  come  to  Charleston  in  his  vessel  as 
cook.  Carr  bad  possession  of  a  Florida  bill,  not  filled  up, 
and  without  signatures,  which  was  shewn  to  Capt.  A.  on 
the  voyage,  and  he  told  Carr  it  was  worth  nothing,  and  he 
had  better  tear  it  up.  Capt.  A.  could  not  swear  the  bill 
produced  in  court  was  the  same  bill,  but  it  had  a  strong 
resemblance  to  it.  The  bar-keeper  of  Prentiss's  house 
proved  that  Carr  and  another  man,  whom  he  could  not 
identify,  asked  him  for  a  pen  and  ink,  and  they  went  to 
the  table  and  wrote  something  which  he  did  not  see. 
William  Turner  testified  that  he  was  a  passenger  with 
Carr,  and  had  seen  a  Florida  bill  in  his  possession,  but  he 
did  not  think  the  bill  shewn  was  the  same.  Levy  said  the 
bill  could  not  have  been  imposed  on  any  prudent  person, 
and  that  he  would  not  have  taken  it." 

The  verdict  was  guilty. 

The  defendants  appealed,  and  now  moved  in  arrest  of 
judgment;  and  that  motion  failing,  then  for  a  new  trial,  on 
the  grounds  following,  to  wit. 

1.  That  an  indictment  for  cheating,  in  a  private  transac- 
tion between  individuals,  by  a  token  which  is  not  calcula- 
ted to  affect  the  public,  cannot  be  sustained  at  common 
law ;  nor  for  cheating  in  a  public  or  private  transaction  by 
a  privy  token  ;  that  the  instrument  in  this  case  is  a  privy 
token. 

2.  That  no  cheat  could  have  been  efiected  by  the  in- 
strument in  this  case,  except  by  absolute  negligence  and 
want  of  prudence  in  the  receiver. 

Simons^  for  the  motion,  cited  3  Ch.  Cr.  L.  766,  758. 
The  indictment  here  is  at  common  law,  and  no  person  can 
be  indicted  at  common  law  for  passing  a  false  token,  where 
it  is  not  of  a  character  to  affect  the  public ;  2  Russ.  1369, 
et  seq.  The  deceit  must  be  effected  by  some  device  which 
might  affect  the  public. 
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The  instrument  passsed  by  defendants,  was  a  privy 
token  ;  Dud.  276.  It  purports  to  be  the  bill  of  a  private 
corporation.  A  public  token  is  the  semblance  of  something 
of  a  public  nature,  as  a  treasury  note,  a  weight,  false 
scales,  <&c. 

Bailejfj  Attorney  General,  contra. 

Curia,  per  RicnARDsoN,  J.  The  finding  of  the  jury  has 
settled,  satisfactorily,  the  charges  set  forth  in  the  indictment. 
That  the  defendants  did  cheat  and  defraud  D.  L.  Levy,  by 
means  of  a  false  token,  is  verified.  But  this  question  is 
left  open  for  this  court  to  decide.  Was  the  cheat  and  fraud 
effected  by  the  means  of  a, false  token,  that  is  of  itself  of 
a  public  character,  so  as  to  put  at  hazard  and  peril  the 
public  interest  or  safety  in  the  general  trade  of  the  State  ? 
For  such  a  purpose,  the  false  token  must  have  the  ostensi- 
ble appearance  of  a  public  instrument,  calculated  to  de- 
ceive. The  common  illustrations  of  the  meaning  of  the 
conmion  law  in  such  cases,  are  found  in  adjudged  cases  of 
cheating  by  means  of  false  measures,  as  the  bushel,  gallon 
or  yard ;  2  East  P.  G.  820.  A  false  seal  affixed  to  cloth, 
in  order  to  enhance  the  price ;  Russel  on  C.  1369  ;  Chitty 
C.  L.  757.  Cheating  by  false  dice  ;  Cro.  Jac.  497.  Buss. 
1369,  is  referred  to  the  same  general  principle.  So  false 
certificates  or  vouchers  by  an  officer ;  4  East  R.  191 — 2 ; 
or  false  copies  or  certificates  of  judicial  records. 

In  a  word,  the  cheat  or  fraud  must  be  effected  "by  some\ 
deceitful  and  illegal  practise   or  token    which   affects,  or  I 
may  affect,  the  public ;"  Russ.  1380.     Under  this  principle,  ^ 
and  by  the  lights  of  such  adjudged  cases,  the  court  must 
decide   the   present  case.     The   same  cheat,  effected  by 
means  of  the  promissory  note  of  an  individual,  would  not 
be  sufficient,  as  the  court  decided  in  the  case  of  the  State 
vs.  D.  Middleton ,  Dudley  R.  275. 

Is  a  Bank  note  to  be  placed  on  the  same  footing  ?  By 
no  means.  Bank  notes  are  the  usual  representatives  of 
gold  and  silver  coin»  Ninety-nine  out  of  an  hundred  debts, 
are  paid  by  the  tender  and  acceptance  of  such  bills.  They 
are  almost  universally  used  as  the  practical  measure  in  the 
purchase  and  sale  6f  property,  as  well  as  in  the  payment 
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of  debts.  Every  State  in  the  Union,  perhaps,  and  certain- 
ly South  Carolina,  has  made  Bank  Bills  a  good  tender  of 
payment,  unless  expressly  objected  to,  and  coin  required  in 
their  stead. 

To  cheat,  then,  by  the  mere  semblance  of  a  Bank  BiU| 
is  calculated  to  affect,  and  would  greatly  affect,  the  general 
interest  and  safety  of  trade.  More  so,  assuredly,  than  by 
cheating  by  false  dice  or  counterfeit  public  seals  on  cloths 
or  inspected  tobacco,  which  would  be  clear  cases. 

If  the  false  token  in  question  purported  to  be  the  bill  of 
a  chartered  bank  of  this  State,  I  could  perceive  no  room 
for  two  opinions.  For  it  would  then  be  the  false  token 
and  semblance  of  a  public  and  legalized  measure  of  debts 
to  the  State,  and  to  individuals. 

But  if  the  supposed  bill  be  of  another  State  or  Territo- 
ry, can  that  make  any  difference  in  the  public  character  of 
the  false  token? 

Such  bills  are  of  common  use  in  trade  and  payment — 
the  interest  and  convenience  of  commerce  are  found  in 
rendering  all  such  bills  a  part  of  the  common  currency, 
and  equal  in  the  measure  and  for  the  purpose  of  exchanges. 
We  have  moreover  made  the  forgery  of  such  foreign  bills 
punishable  in  common  with  that  of  our  own  bank  bills.  This 
enactment  would  seem  to  recognize  them  as  of  the  same 
public  measure  and  character  ;  as  well  as  in  conmion  use 
in  the  State. 

Arguing,  therefore,  from  reasonable  analogy,  the  conclu- 
sion of  my  understanding  is — that  the  false  token  in  ques- 
tion is  to  be  placed  on  the  footing  of  the  like  semblance  of 
bank  bills  of  South  Carolina ;  and  that  such  would  affect 
the  public  interest,  and  constitute  cheating  by  false  tokens 
at  common  law. 

This  view  of  the  case  decides  the  strict  judicial  ques- 
tion. Much  might  be  said  upon  the  want  of  vigilance  iu 
the  clerk  of  Mr.  Levy,  in  accepting  so  imperfect  a  sem- 
blance of  a  bank  bill.  But  when  we  consider  how  many 
unlearned  men  and  women,  children  and  servants,  are  in 
the  practice  of  receiving  bank  bills  at  sight,  upon  the  evi- 
dence of  a  figure  or  common  pictorial  device,  which  they 
have  b^ore  remarked  upon  the  faces  of  such  billSi  w* 
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shoald  be  slow  to  saji  after  a  jury  have  decided  the  cheat, 
that  it  required  a  sifupieton  to  have  accepted  such  a  bill,  in 
order  to  grant  a  new  trial. 

The  motion  for  a  new  trial,  thereforCi  as  well  as  that  in 
arrest  of  the  judgment,  is  dismissed. 

Evans,  Wardlaw  and  Frost,  JJ.  concurred. 

O'Neall,  J.  dissenting,  said  that  he  did  not  think  this 
indictment  could  be  sustained  at  common  law.  It  is  clear 
that  there  is  nothing  in  the  facts  of  this  case,  like  a  false 
token,  according  to  all  the  cases. 

If  there  be  any  possibility  of  convicting  the  defendants, 
criminally,  for  the  fraudulent  act  charged,  it  is  under  the 
statute  of  Henry  8,  which  makes  the  party  obtaining  mo- 
ney by  false  letters  or  privy  tokens,  criminally  liable,  and 
subjects  him  to  corporal  punishment. 


^   James   Walker  vs.  Lide  4*  McLauchlin. 

A  verbal  aceeptaoce  of  a  bill,  is  sufficient  to  bind  the  acceptor,  but 
the  words  from  which  such  acceptance  is  to  be  inferred,  must  not  be 
eqaiTocaL 

If  the  promise  be  conditional,  and  die  condition  be  performed, 
9ewible^  the  promise  will  be  binding. 

Before  Frost,  J.  ai  Charleston^  Fall  Term^  1844. 

This  was  a  summary  process  upon  a  verbal  acceptance 
of  an  order  for  thirty-three  dollars. 

It  was  proved,  by  a  clerk  of  the  plaintiff,  that  Lide,  one 
of  the  defendants,  called  at  the  store  of  plaintiff,  when 
plaintiff  said  to  him,  I  have  a  small  order  on  you,  for 
stores  supplied  to  the  steamer  Congaree.  Witness  thought 
the  order  was  shewn  at  the  time  to  Lide,  but  was  not 

32 
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positive  that  it  was  shewn,  or  the  amount  stated.  Plaintiff 
had  no  other  order  than  that  sued  on  in  this  case.  Lide 
said,  call  down,  and  I  will  pay  it,  or  call  in  at  any  time,  as 
you  pass  our  store,  and  I  will  pay  it.  It  appeared,  from 
statements  made  by  defendants's  counsel,  that  defendants 
had,  at  the  time,  funds  on  account  of  the  Congaree,  but  had 
paid  them  over  before  a  demand  was  made  for  payment  of 
the  order.  It  was  further  proved  that,  within  a  mouth, 
plaintiff  took  the  order  out  with  him  for  payment,  and 
returned  with  it  unpaid. 

The  presiding  judge  decreed  for  the  plaintiff,  and  the 
defendant  appealed,  and  now  moved  for  a  new  trial,  on  the 
following  grounds. 

1.  That  the  order  was  not  presented  either  for  payment 
or  acceptance;  and,  therefore,  the  loose  conversation  in 
relation  to  it,  could  not.amount  lo  an  acceptance,  legally 
binding  on  the  defendants. 

2.  That  the  order  was  neither  exhibited,  nor  the  amount 
stated ;  and,  therefore,  if  there  had  been  an  acceptance  in 
the  most  explicit  terms,  it  would  be  unavailing,  as  there 
could  be  no  ground  to  refer  it  to  the  particular  order  now 
sued  on. 

3.  That  the  defendants's  promise  to  pay,  amounted, 
under  the  circumstances,  to  nothing  more  than  to  give  due 
attention  to  the  order  when  it  should  be  presented. 

4.  That  if  there  were  any  acceptance,  or  promise  to 
accept,  it  was  conditional  only,  and  upon  the  condition 
that  the  order  should  be  presented  for  payment  or  accep- 
tance, within  a  reasonable  time ;  and  there  was  no  evidence 
that  it  was  ever  presented  before  action  brought. 

Bailey^  Attorney  General^  for  the  motion.  The  prac- 
tice of  allowing  verbal  acceptances  is  so  dangerous,  that  in 
England  a  statute  was  passed  requiring  all  acceptan- 
ces of  inland  bills  to  be  in  writing.  In  this  country, 
where  a  different  rule  prevails,  good  policy  requires  that 
the  evidence  of  the  acceptance  should  be  clear  and  explicit. 

The  custom  of  merchants  requires  that  the  holder 
should  present  the  bill,  that  is,  exhibit  it,  for  payment  at 
the  place  of  business  of  the  drawee ;  Ch.  on  Bills,  163-4, 
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499,  601 ;  Story  on  Bills,  259,  260.  Would  such  a  pre- 
sentment as  was  made  in  this  case,  in  case  of  refusal,  au- 
thorize a  protest  ?  If  not,  how  could  the  supposed  accep- 
tor be  held  liable  ? 

If  the  import  of  the  language  used  be  equivocal,  there 
is  no  acceptance  ;  Story  on  Bills,  sects.  239,  240,  244.  If 
the  promise  is  conditional,  plaintiff  must  shew  that  the 
condition  was  performed  ;  3  Camp.  179 ;  1  East,  98 ;  4  lb. 
57;  5  lb.  514;  1  Esp.  17. 

Phillips,  contra,  cited  2  Mill,  133.»  The  true  enquiry 
is,  was  the  promise  sufficient  to  authorize  the  plaintiff  to 
repose  faith  and  credit  in  the  acceptors  ?  If  so,  defend- 
ants are  liable. 

The  proper  place  to  present  a  bill  is,  where  the  drawee 
is  found.  When  it  is  said  that  the  ibill  must  be  presented 
at  the  place  of  business,  it  is  meant,  the  city,  town  or 
village  in  which  the  drawee  resides ;  3  Kent,  86 ;  Story 
on  Bills,  273. 

Curia,  per  Evans,  J.  There  is  no  doubt  that  a  verbal 
acceptance  is  sufficient  to  bind  the  acceptor,  but  the  words 
from  which  such  acceptance  is  to  be  inferred,  must  be 
neither  equivocal  or  conditional.  It  is  said  in  Story  on 
Bills,  sec.  244,  "if  the  import  of  the  language  used  be 
equivocal,  as  if  it  merely  state,  ^your  bill  shall  have  atten- 
tion,' there  it  will  not  be  held  to  be  an  acceptance ;  and 
in  the  case  of  Anderson  vs.  ffick,  3  Camp.  179,  the  words 
of  acceptance  were,  "send  the  bill  to  my  counting  house, 
and  I  will  give  directions  for  its  acceptance."  This  was 
held  to  be  an  acceptance,  provided  "the  bill  was  sent." 
By  the  acceptance,  the  acceptor  becomes  a  party  to  the 
contract,  and  is  bound  to  pay  the  bill.  It  would  seem 
there  should  be  in  this,  as  in  other  contracts,  a  clear  evi- 
dence of  an  intention  to  do  a  binding  act.  It  would  be 
attended  with  the  most  mischievous  consequences,  if  every 
loose  conversation  should  be  construed  into  a  binding  con- 
tract. In  this  case,  there  is  no  satisfactory  evidence  that 
the  bill  was  shown  to  Lide,  or  that  he  knew  the  amount. 
It  was  a  casual  conversation  at  the  plaintiff's  store,  in 
which  he  informed  Lide  he  had  a  ^mall  bill  on  him,  for 
stores  furnished  the  Congaree  Steamer,  to  which   Lide 
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replied,  call  down  and  I  will  pay  it— or  call  at  any  time  as 
you  pass  our  store,  and  I  will  pay.  If  he  had  called  whilst 
the  defeudants  were  in  funds,  he,  no  doubt,  would  haye 
been  paid.  If  the  words  import  any  acceptance  at  all,  it 
is  only  a  conditional  one,  that  the  bill  should  be  paid,  if 
aent  for  payment  within  a  reasonable  time,  as  whilst  the 
defendants  had  funds  in  their  hands  belonging  to  the 
Steamer  Congaree ;  which  was  not  done.  The  motion  is 
granted. 

The  whole  court  concurred. 
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John  MeCoUum  vs.  Thomas  Fiizsimons. 

On  a  feigned  issue  to  try  whether  the  defendant  is  a  person  of  color 
the  record  of  a  trial  before  a  magistrate  and  freeholders,  in  which 
the  same  question  was  in  issue,  is  comjietent  evidence  for  the  defend- 
ant, though  the  plaintiff  was  neither  party  nor  privy  thereto,    (a) 

Tried  in  the  City  Court  of  Charleston^  My  Term^  1844. 

This  was  a  feigned  issue,  made  by  leave  of  court,  to  try 
whether  the  defendant  was  a  person  of  color.  In  the 
course  of  the  trial,  the  defendant  offered  as  evidence  the 
record  of  a  prosecution  before  a  magistrate  and  freeholders 
in  the  year  1839,  against  the  defendant,  for  returning  to 
this  State,  contrary  to  the  Act  of  1835 ;  7  Stat.  470.  The 
record,  it  was  said,  showed  that  the  defendant  was  acquit- 
ted, on  the  ground  that  he  was  not  a  person  of  color. 
The  recorder  rejected  the  evidence  as  incompetent,  and 
submitted  the  case  to  the  jury,  who  found  "the  defendant 
to  be  a  mulatto."  The  defendant  appealed,  on  the  ground, 
inter  alia^  that  the  recorder  erred  in  rejecting  the  evidence 
as  incompetent. 

Wilson  4*  Petigm^  for  the  motion. 

PorieTy  City  Atiomeyy  contra. 
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Curioj  per  RicHARiMKxef,  J.     This  case  is  brought  be- 
fore the  Court  of  Appeals  for  a  new  trial,  upon    several 
grounds.     The  second  ground  of  appeal  urges,   that  the 
proceedings  and  decision  of  the  magistrate  and  freeholders 
in  a  former  trial,  which  bad  been  instituted  in  order  to  de* 
termine   the  caste    and  civil   status  of    the   defendant, 
Thomas  Fitzsimons,  should  have  been  received  by  the  court 
and  jury,  not  as  conclusive  of  the  present  trial,  or  as  a 
plea  in   bar,  but  as  competent  evidence,  and  for  what  they 
might  be  worth,  in  deciding  the  feigned  issue  ordered  by 
the  court  and  made  up,  not  to  determine  a  question  of 
indebtedness  between  die  plaintiff  and  defendant,  but  to 
answer  a  charge  made  by  the  plaintiff,  a  city  officer,  that 
FitzsimoQS  hiid  broken  one  of  the  police  regulations  for  per- 
sons of  his  apparent  caste,  to  which  caste  Fitzsimons  de- 
nied he  belonged,  and  claimed  exemption  from  its  penalty. 
This  issue  and  the  former  were  substantially  the  same, 
but  between   different   parties.     At  the  former  trial,   the 
State  was  plaintiff,  and  now  the  City  of  Charleston.    It 
is  plain,  therefore,  that  the  one  could  not  be  an  estoppel  to 
the  other.     But  the  precise  question  was  this — was  it  not 
competent,  in  a  question  of  caste,  that  depended  upon  his 
pedigree,  personal  repute,  and  acceptance  in  society — ^was 
it  not  competent  to  prove,  or  at  least  indicate,  such  pedi- 
gree, common  repute  and  acceptance,  by  means  of  a  record 
made  by  magistrates  and  freeholders  upon  a  former  inves- 
tigation of  the  subject?     True,  it  can  be  no  more  than 
opinion ;  but  that  argues  the  status,  caste  and  repute   of 
the  defendant.     A  former  entry  in  a  book,  or  inscription  on 
a-  monument,  and  the  like,  are  similar  to  the  acceptance  or 
treatment   in  a   family  circle;  that  is,  they  all  indicate, 
more  or   less,  general  opinion  of  the  status,    caste   and 
reputation  ;  and  such  general  opinion,  when  proved,  if  not 
the  very  predicate  and  object  of  the  issue,  would  go  far  to 
decide  it.     If  we  look  through  the  whole  evidence  actually 
adduced,  it  consists,  chiefly,  of  the  opinions  of  others,  and 
of  the   personal  associations   of  the   defendant.     For  in- 
stance, the  caste  of  his  wife's  sister  was  received,   to  indi- 
cate the  gathering  of  "birds  of  the  same  feather."     This 
ia  alight,  yet  has  its  indication.     But  to  conclude — ^the  for- 
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mer  proceedings  were,  as  evidence,  relevant  to  the  issue, 
and  by  no  means  clearly  incompetent,  and,  therefore,  should 
be  received  for  what  they  may  be  worth.  And  as  the  de- 
fendant was  raised  up  a  little  by  the  former  proceedings,  and 
let  down  by  the  present  verdict,  which  show  plainly  diffe- 
rent opinions  of  his  true  caste,  we  deem  it  reasonable  to 
grant  him  a  new  trial  without  prejudice. 

The  whole  court   concurred. 

{a)  A  judgment  in  rem^  "is  a  solemn  declaration  concerning 
the  status  of  the  thing  adjudicated  upon ;  which  very  declaration 
operates  accordingly  upon  the  status  of  the  thin^  adjudicated  upon^ 
and,  ipso  facto,  renders  it  such  as  it  is  thereby  declared  to  be."  It 
''concludes  all  persons  from  saying  that  the  status  was  not  such  as 
declared  hy  the  adjudication."  "An  adjudication  upon  the  status  of 
a  particular  person,  is  as  much  entitled  to  the  conclusive  effect  of  a 
judgment  in  rem,  as  is  an  adjudication  on  the  status  oi  a  particular 
inanimate  thing;  2  Smith's  L  C.  434,  Amer.  Ed.  (Eng.  Ed.  p  439.) 

"With  respect  to  decisions  which  operate  in  rem,  the  judgment  is 
binding  against  all  persons,  upon  the  ground  that  all  the  world  are 

Sarties  to  the  preceding ;"  2  Ev.  Poth.  353.  And  it  makes  no 
ifference  that  the  court  pronouncing  the  judgment,  is  not  a  court  of 
record:  it  is  sufficient  if  it  has  jurisdicUon;  lb.  See  also.  Coke 
Lit  352,  b  R 
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Joseph  D.  Edings  vs.  R.  E,  Brown. 

Plaintiff  brought  coTenant  against  C.  D.  for  the  breach  of  a  war- 
raaty  of  soundness,  contained  in  a  bill  of  sale ;  by  the  terms  of  which, 
''A.  B.per  C.  D.  Trustee,"  conveyed  dtc  a  slave  to  the  plaintiff.  The  bill 
of  sale  was  executed  in  the  name  of  ^'A.  B.  per  C.  D.  Trustee." 
A.  B.  was  a  feme  covert,  though  that  fact  did  not  appear  on  the  &ce 
of  the  instrument     Held  that  defendent  was  personally  liable. 

Where  an  agent  contracts  fpr  an  irresponsible  principal,  the  party 
contracting  with  him,  has  the  same  remedy  against  the  agent,  as  he 
would  have  had  against  the  principal,  if  he  had  been  really  bound. 

(a) 

Before  Frost,  J.  at  Charleston^  Fall    Term,  1844. 

This  was  an  action  of  covenant  for  the  breach  of  a 
warranty  of  soundness,  contained  in  a  bill  of  sale ;  by 
the  terms  of  which,  "  Catharine  Brown  per  R.  E.  Brown, 
Trustee,"  conveyed  <ftc.  a  slave  to  the  plaintiff.  The  bill 
of  sale  was  executed  as  follows  : 

«  CATHARINE  BROWN,  l.  s. 

Per  R.  E.  BROWN,  Trustee." 

It  was  admitted  on  the  trial,  that  Catharine  Brown  was 
a  feme  covert,  and  the  only  question  made  was,  whether 
the  defendant  was  liable  in  an  action  on  the  deed  itself. 
The  presiding  judge  ruled  that  he  was  liable,  and  a  ver- 
dict was  rendered  for  the  plaintiff. 

Ttie  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  ground  that  the  bill  of  sale  was  not  his  deed,  but 
the  deed  of  Catharine  Brown. 

A.  G.  Magrath,  for  the  motion,  cited  5  East,  148 ;  2 
Wheat.  57,  note;  2  East,  142;  6  T.  R.  176,  and  insisted 
that  the  defendant  was  not  liable  in  an  action  on  the  deed 
itself,  although,  as  he  was  the  legal  owner  of  the  slave, 
he  mififht  be  liable  in  another  form  of  action.  That  Mrs. 
Brown  was  a  feme  covert,  and  the  deed  therefore  void  as 
to  her,  made  no  difference,  especially  as  it  was  manifest 
from  the  transaction  itself,  that  the  plaintiff  knew  that  she 
was  9k  f ems  covert.  The  case  in  13  J.  R.  309,  was  not  an 
aathority  in  point.     The  deed  there  was  made  as  the  deed 
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of  the  defendant.  Not  so  here  ;  2  Kent,  631 ;  11  Ma».  R.  fUT; 
plaintiff's  proper  remedy  was  against  the  trust  estate  in 
Eqaity. 

Rice  and  Seabroakj  contra.  Where  an  agent  undertakes 
for  a  principal  who  is  incapable  of  making  a  binding  eon- 
tract,  he  is  himself  liable.  Mrs.  Brown,  being  a  feme  cth 
vertj   could  not  give  the  defendant  authority  to  bind  hen 

Where  an  agent  is  sued,  the  onits  of  proving  that  he 
was  duly  authorized  to  make  the  contract,  lies  on  him. 
There  was  no  proof  that  defendant  was  the  agent  of  Mrs. 
Brown,  or  that  he  was  trustee.  These  were  characters 
assumed  by  him.  There  was,  therefore,  fraud  and  impo* 
sition,  and  the  effect  is  not  to  avoid  the  deed,  but  to  strip 
the  defendant  of  his  assumed  character,  and  make  him 
personally  liable. 

They  cited  Story  on  Ag.  261,  282 ;  2  Liv.  on  Ag.  366 ; 
IPaley.on  Ag.  158;  13  J.  R.  311;  19  lb.  69;  7  Wend. 
319  ;  2  Bail.  163 ;  2  Wheat.  78 ;  3  Johns.  Cases,  70 ;  2  EL 
and  Johns.  474 ;  4  M'C.  392. 

Curiay  per  Frost,  J.  In  2  Kent  Com.  630,  2d  ed.  it  is 
affirmed  ''that  an  agent  becomes  personally  liable  when 
the  principal  is  not  known,  or  where  there  is  no  responsi- 
ble principal,  or  where  the  agent  becomes  liable  by  an  un- 
dertaking in  his  own  name,  or  when  he  exceeds  his 
power."  In  Story  on  Ag.  this  doctrine  is  said  to  ''  rest  on 
a  plain  principle  of  justice,  for  every  person  acting  for  an- 
other, by  a  natural,  if  not  a  necessary  implication,  holds 
himself  out  as  having  competent  authority  to  do  the  act, 
and  thereby  draws  the  other  party  into  his  reciprocal  en- 
gage nent."  It  is  contended,  that  under  these  authorities, 
the  agent  is  only  responsible  in  an  action  on  the  case ;  and 
that  an  action  cannot  be  maintained  on  the  instrument,  as 
if  it  were  executed  by  the  agent  personally.  But  the  ca- 
ses cited  refute  such  construction.  In  Ellis  vs,  Dusen^ 
bury  J  3  Johns.  Cases,  70,  the  note  was  signed  ''  for  Peter 
Sharpe,  Gabriel  Dusenbury,  Attorney,"  and  it  was  ruled  that 
the  defendant  was  bound,  as  if  he  had  executed  the  note 
in  his  own  name ;  and  that  the  name  of  the  person  for 
whom  he  assumed  to  act,  should  be  rejected  as  8urpluMg<e, 
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and  that  the  party  accepting  the  note  und^r  such  mistake 
or  imposition,  should  have  the  same  remedy  against  the 
agent,  as  he  would  have  had  against  the  principal,  if  he 
had  been  really  bound.  In  Rosaiter  vs.  Rossiter,  8  Wend. 
498,  and  White  vs.  Skinner,  13  J.  R.  307,  the  same  point 
was  ruled.  The  last  case  meets  two  objections  made  in 
the  argument,  for  the  defendant  was  charged  in  covenant, 
and  the  defence  that  the  action  should  have  been  in  case, 
was  overruled. 

In  BalUni  vs.  TalboL  16  Mass.  R.  461,  it  was  held  that 
an  agent  without  authority,  signing  a  note  in  the  name  of 
another,  was  only  liable  in  case.  .Polhill  vs.  Walter,  3 
Barn,  and  Ad.  114,  is  the  only  English  case  which  can  be 
found  directly  on  the  question.  It  was  an  action  on  the  case 
by  an  endorsee  against  the  defendant  for  accepting  by  procu- 
ration a  bill  for  the  drawee,  not  having  authority  to  do  so. 
The  circumstances  precluded  any  imputation  of  fraud,  and 
on  the  trial  Lord  Tenterden  directed  the  jury  to  find  a  ver- 
dict for  the  defendant,  with  leave  to  move  to  set  it  aside  and 
enter  the  verdict  for  the  plaintiff.  The  court  of  King's 
Bench  ordered  judgment  to  be  entered  for  the  plaintiff,  on 
the  ground,  that  the  mere  misrepresentation  by  the  defen- 
dant, of  his  authority  to  make  the  acceptance  for  the  drawee, 
made  him  liable  to  all  by  whom  the  l^ill  might  be  taken 
on  the  faith  of  the  acceptance,  for  the  injury  sustained  by 
the  unauthorized  act  of  the  defendant.  In  the  opinion  of 
the  court,  delivered  by  Lord  Tenterden,  it  is  said  an  action 
could  not  have  been  maintained  against  the  defendant,  as 
acceptor. 

The  authority  of  the  New  York  cases  is  sanctioned  by 
judges  Story  and  Kent,  who  incorporate  the  principles  of 
those  cases  in  the  text  of  their  treaties,  and  they  seem  most 
consistent  with  justice  and  the  analogies  of  the  law. 

Whenever  one  undertakes  to  make  a  contract  in  the 
name  of  another,  his  signature  should  be  held  as  a  guar- 
anty that  he  has  authority  to  bind  the  principal.  It  is 
only  just  that  one  who  pretends  to  give  a  security  to  an- 
other, by  assuming  to  contract  in  the  name  of  a  person 
whom  he  has  no  authority  to  bind,  should  supply,  out  of 
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kis  own  meuns,  the  security  which  he  fails  to  impose  on 
his  principal. 

The  QodertakiDg  to  bind  another,  without  authority  to 
do  so,  imports  fraud  or  culpable  negligence,  and  should  fix 
<Mi  the  guilty  person  responsibility  for  the  injury  that  may 
resale  from  bis  act  All  the  authorities  agree,  that  the 
measure  of  damages  must  be  the  injury  sustained,  wheth- 
er the  action  be  in  tort  or  on  the  contract,  and  the  conflict 
of  authorities  is  resolved  into  a  question  of  the  form  of 
the  action.  An  action  on  the  instrument  affords  the  most 
direct  and  just  measure  of  compensation.  If  the  contract 
be  for  the  payment  of.  money,  in  either  form  of  action  the 
damages  must  be  the  sum  stipulated ;  and  if  the  contract 
be* for  the  performance  of  any  other  act,  compensation  for 
the  breach  or  neglect  of  the  duty  may  as  fairly  be  decided 
in  the  one  form  as  the  other 

It  is  objected,  that  by  holding  the  deed  to  be  the  deed  of 
the  agent,  the  intention  apparent  in  the  terms  of  the  exe- 
cution of  it,  that  he  should  be  a  party  only  as  agent,  and 
his  nominal  principal  bound  to  the  stipulation  of  the  instru- 
ment, is  violated.  The  intention  of  the  other  and  inno- 
cent contracting  party  is  defeated,  if  he  has  not  that  secu- 
rity which  the  agent  professed  and  undertook  to  give.  In 
this  alternative,  the  wrong-doer  can  Dot  complain  that 
he  should  be  substituted  to  that  contract  which  he  impos- 
ed on  the  other  party,  by  undertaking  to  execute  in  the 
name  of  a  principal  whom  he  had  no  authority  to  obli- 
gate. Such  substitution  is  only  a  fair  and  reasonable  in- 
demnity. It  is  enforced,  in  the  case  of  a  guardian  con- 
tracting in  the  name  of  his  ward — of  an  administrator 
contracting  in  his  representative  capacity — of  a  trustee 
for  his  cestuiqfie  trust — of  an  agent  buying  goods  in  the 
name  of  his  principal,  who  exceeds  his  authority  (19Serg. 
and  R.  212)  on  the  principle  that  a  contracting  agent  is 
bound,  where  there  is  no  responsible  principal  to  whom  re> 
sort  can  be  had.  Story  on  Ag.  282.  In  all  these  cases,  it  is 
manifest  that  the  parties  held  answerable  never  intended 
to  make  themselves  liable,  and  may  have  received  no  con- 
sideration, and  yet  ir  is  held  they  are  bound.  In  Sumner 
«»•  WUliama  and  others^  8  Mass.  R.  176,  the  administra** 
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tors  of  an  insolvent's  estate,  under  a  license  of  the  court 
to  sell,  by  deed  conveyed  an  estate.  In  all  the  terms  and 
covenants  of  the  deed,  the  representative  capacity  in  which 
the  detendants  contracted,  was  sedulously  expressed.  It  is  ad- 
mitted in  the  judgment  of  the  court,  that  the  grantors  in- 
tended to  guard  against  any  personal  liability,  and  that  the 
grantees  did  not  rest  on  any  supposed  liability  of  the  grant- 
ors for  their  security,  but  both  parties  believed  the  estate 
of  the  intestate  would  alone  be  affected  by  the  covenants. 
To  the  arguments  derived  from  these  considerations,  the 
reply  of  the  court  is,  "you  meant  to  secure  us  by  these 
covenants ;  and  as  you  had  no  authority  to  do  it  in  the 
form  you  contemplated,  you  are  bound  by  your  deed  to  do 
it  yourselves." 

The  motion  is  refused. 

Richardson,  O'Neall,  Evans,  and  Butler,  JJ.  con- 
curred. 

(a)  "  The  rule  seems  to  be  one  of  evideDce,  and  all  cases  falling 
uDoer  it  to  be  reducible  to  the  question,  to  whom  was  credit  given% 
For  it  seems  on  the  one  hand,  that  if  a  party  choose  to  give  credit 
to  irresponsible  persons  of  any  description,  acting  bv  their  agent,  and 
it  be  manifestly  mtended  that  the  agent's  credit  shall  not  be  pledged, 
in  such  a  case,  the  agent  ivill  not  he  responsible  ;  while  on  tne  other 
hand  it  is  clear,  that  if  the  agent  contract  for  an  irresponsible  em- 
ployer, a  strong  presumption  will  arise,  that  he  meant  to  pledge  his 
own  credit,  and  that  the  party  dealing  with  him  meant  to  accept  it ; 
unless,  indeed,  he  be  a  government  or  public  officer,  acting  m  hit 
public  capacity."    Smith's  Mer.  Law,  120  •  17  Law  Lib.  103. 
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7%e  St€Lte  vs.  Lot  Howe. 

An  indictment  under  the  Act  of  1816,  to  prevent  gaming,  which 
charges  the  defendant  with  gaming,  and  keeping  a  public  place  or 
house  used  as  a  place  for  gaming,  is  bad. 

A  count  in  an  indictment  which  charges  two  distinct  offences,  is  bad, 
and  if  the  defendant  is  found  guilty  on  such  count,  he  may  avail  him- 
self of  the  objection  by  motion  in  arrest  of  judgment 

Be/ore  Frost,  J.  at  Charleston^  Fall  Term,  1844. 

This  was  an  indictment  under  the  Act  of  1816,  6  Stat. 
26.  Oq  the  first  count,  the  defendant  was  found  guilty, 
and  he  now  moved  in  arrest  of  judgment. 

Rice  and  Richardso7i,  for  the  motion,  submitted  the  case 
without  argument. 

Bailey,  Attorney  General,  contra,  cited  I  Oh.  Or.  L.  250 ; 
1  Russ.  433  ;  Arch.  Cr.  PI.  31. 

Curiaf  per  FRdsx,  J.  This  was  an  indictment  under 
the  Act  of  1816,  to  prevent  gaming.  The  first  count 
charged  the  defendant  with  gaming  and  keeping  a  public 
place  or  house  used  as  a  place  for  gaming;  on  which 
count  he  was  found  guilty  The  defendant  moves  in  ar- 
rest of  judgment,  on  the  ground  that  two  distinct  offences, 
gaming,  and  keeping  a  public  place  or  house  used  as  ik 
place  for  gaming,  are  included  in  the  same  count. 

In  1  Ch.  Cr.  L.  249,  it  is  said  that  "every  separate  count 
should  charge  the  defendant  as  if  he  had  committed  a  dis- 
tinct offance ;  because  it  is  upon  the  principle  of  the  join- 
der of  offences,  that  the  joinder  of  counts  is  admitted.'' 
In  Arch.  Cr.  PI.  26,  the  same  rule  is  afiSrmed,  but  it  is 
add  d,  that  it  is  very  doubtful  if  it  can  be  made  the  sub- 
ject of  a  motion  in  arrest  of  judgment  or  of  a  writ  of  er- 
ror, and  it  is  cured  by  a  verdict  of  guilty  of  one  of  the 
offences,  and  not  guilty,  as  to  the  other.  No  authority 
is  cited  by  Archbold  for  the  position  that  it  is  doubtful  if 
the  judgment  may  be  arrested  on  conviction  of  several  dis- 
tinct offences,  charged  in  one  count.  In  the  case  of  the 
King  vs.  Roberts,  Garth.  226,  a  ferryman  was  indicted  for 
extorting,  at  different  times  from  different  persons,  excessive 
toll.     Lord  Holt,  ^delivering   the  judgment  of  the   court 
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says,  "the  offeDces  ought  not  to  be  cumulated  under  a 
general  charge,  because  each  offence  requires  a  different 
and  distinct  punishment ;  and  it  is  not  possible  for  the 
eoart  to  proportion  the  fine  or  other  punishment  to  it,  un-* 
less  it  is  singly  and  certainly  laid."  In  Rex  vs.  Clendorij 
2  Stra.  870,  the  indictment  charged  the  defendant  with  an 
assault  and  battery  on  two  persons.  After  verdict,  judg- 
ment was  arrested,  on  the  ground  that  two  di$|inct  offences 
were  charged  in  one  indictment.  It  is  true,  that  in  the 
King  vs.  Benfieldj  2  Burr.  984,  that  case  was  denied  to  be 
law,  in  so  far  as  it  decided  that  the  offences  were  distinct ; 
but  allowing  that  they  were  distinct,  the  authority  of  the 
case  for  arresting  the  judgment  is  not  impeached. 

The  offences  charged  in  the  first  count  in  the  indictment, 
are  distinct  in  their  nature,  and  subject  to  distinct  penalties. 
On  the  trial,  the  defendant  may  be  confounded  in  his  de- 
fence, and  the  minds  of  the  jury  distracted.  They  may 
apply  the  evidence  in  support  of  one  of  the  charges,  to 
both ;  and  there  is  wanting  that  certainty,  which  should 
be  required  in  every  conviction,  whether  the  jury  intended 
to  find  the  defendant  guilty  of  both  the  offences,  and  if 
not,  of  which  offence.  In  this  uncertainty,  the  court  must 
be  greatly  embarrassed  in  the  sentence  to  be  pronounced. 
The  degree  of  the  offence  for  which  judgment  is  to  be 
rendered,  must  be,  in  a  great  measure,  matter  of  conjec- 
ture ;  and  if  it  happens  to  be  right,  wants  the  sanction  of 
certain  proof  of  guilt. 

In  the  case  of  the  State  vs.  Font  and  others,  2  Brev. 
487,  the  indictment  was  against  Pant,  as  keeper  of  a  tav- 
ern, for  allowing  the  other  defendants  to  game  in  his  bouse ; 
and  against  the  others,  for  gaming,  contrary  to  the  Act  of 
1802,  5  Stat  432.  The  Act  imposes  a  fine  of  fifty  dollars 
on  the  tavern  keeper,*  for  permitting  the  gaming,  and  twen- 
ty-five dollars  on  those  who  game.  The  verdict  was  guil- 
ty, and  the  judgment  was  arrested.  The  reasons  assigned 
apply  with  full  force  to  this  case.  In  the  opinion  of  the 
court  it  is  said,  ''the  offences  are  distinct,  different  in  their 
nature,  and  admitting  of  different  degrees  of  punishment; 
and  oaght  not  to  have  been  combined  in  one  indictment." 

The  motion  is  granted. 

The  whole  court  concurred. 
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James  Preston  vs.    William  F.  Simons* 

A  plea,  of  action  commenced  within  twelve  months  after  defend* 
ant's  discharge  under  the  insolvent  debtors  Act,  is  a  plea  in  abate* 
ment. 

A  plea  of  discharge  in  bankruptcy  need  not  set  out  the  proceed- 
ings in  bankruptcy,  nor  the  court  in  which  defendant  obtained  & 
certificate  and  ^ischarga 

Such  plea  may  conclude  to  the  country. 

If  a  plea  in  abatement  and  a  plea  in  bar  are  filed  together,  the  first 
is  overruled  and  superseded  by  the  second. 

• 
TVied  in  the  City  Court  of  Charleston,  November  Term^ 

1844. 

The  following  is  the  report  of  the  Recorder. 

''This  was  an  action  of  assumpsit  brought  to  recover 
$468  85,  on  notes,  checks  and  moneys  lent.  The  ques- 
tions in  the  case  arose  entirely  on  the  state  of  the  plead- 
ings.  The  Pleas  were,  1st — ^an  arrest  of  defendant  at  the 
suit  of  one  W.  Enston ;  a  petition  filed  on  the  6th  June, 
1843,  for  the  benefit  of  the  insolvent  debtors's  Act ;  a  com- 
pliance with  the  requisites  of  that  Act,  and  that  on  the 
23d  October,  1843,  defendant  was  admitted  by  the  Judges 
of  the  Court  of  Common  Pleas  to  the  benefit  of  that  Act, 
and  that  plaintiff  commenced  his  action  within  the  time 
within  which  defendant  was  privileged  from  suit  by  the 
Act — to  wit,  on  the  19th  December,  1843.  Judgment  was 
prayed,  if  the  plaintiff  ought  to  have  or  maintain  his  action 
against  defendant. 

2d.  Plea — non-assumpsit,  on  which  issue  was  joined. 

3d.  Plea — a  discharge  in  bcmkruptcy — ^that  before  the 
commencement  of  this  suit,  to  wit,  on  the  6th  December, 
1842,  at  Charleston,  in  the  State  aforesaid,  the  defendant 
became  a  bankrupt,  within  the  true  intent  and  meaning  of 
the  Statute  then  in  force  concerning  bankrupts ;  and  that 
defendant,  on  27th  May,  1843,  procured  his  discharge  and 
certificate  from  all  debts  then  due  at  Charleston  aforesaid, 
in  pursuance  of  the  provisions  of  the  Statute  aforesaid ;  and 
that  the  said  supposed  cause  of  action  in  the  declaration 
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mentioned,  did  accrue  to  the  plaintiff  before  defendant  be- 
came a  bankrupt  as  aforesaid ;  with  a  conclusion  to  the 
country. 

To  this  plea  there  was  a  demurrer  filed  by  plaintiff,  as 
follows: — that  the  matters  contained  in  the  plea  are  not 
sufficient  to  bar  or  preclude  plaintiff  from  his  action,  and 
that  plaintiff  is  not  bound,  by  law,  to  answer  the  same;  and 
plaintiff  states  and  shews  to  the  court  the  following  causes 
of  demurrer. 

1st.  That  the  said  third  plea  does  not  set  out  the  pro- 
ceedings in  bankruptcy,  nor  the  court  in  which  the  defend- 
ant is  alleged  to  have  obtained  his  certificate  of  bankruptcy 
and  discharge  from  all  debts  due. 

2d.  That  the  said  third  plea  concludes  to  the  country, 
instead  of  with  a  verification ;  and  also  that  the  said  third 
plea  is,  in  other  respects,  uncertain,  informal  and  in- 
sufficient. 

To  this  demurrer,  a  joinder  was  put  in. 

At  the  call  of  the  cause  on  the  docket  for  trial,  Mr. 
Yeadon  moved  the  court  to  strike  out  the  first  plea,  as  a 
plea  in  abatement,  and  inconsistent  with,  and  overruled  or 
superseded  by,  the  pleas  in  bar. 

This  motion  and  the  demurrer  were  fully  argued  by  Mr. 
Yeadon,  for  the  plaintiff,  and  Mr.  Hunt  and  Mr.  Kunhardt, 
for  the  defendant. 

I  held  that  the  plea  was  to  be  regarded  as  a  plea  in  bar, 
and  not  in  abatement,  and  refused  the  motion  to  strike  out. 

On  the  demurrer  to  the  third  plea — it  appeared  to  me  to 
be  a  special  demurrer,  in  which  certain  specified  causes  of 
objection  were  assigned. 

The  plea  is  copied  from  the  form  in  3  Ch.  PI.  911,  with 
the  addition  of  the  averment  of  the  certificate  and  dis- 
charge in  bankruptcy.  The  form  has  been  invariably 
adopted  in  England,  in  cases  where  the  discharge  was  ob- 
tained prior  to  the  commencement  of  the  action.  See  note 
1  to  3  Ch.  PI.  912.  It  is  founded  upon  the  provisions  in 
the  Statutes  of  Bankruptcy ;  4  Ann,  ch.  16,  sec.  4 ;  6  Geoge 
II,  ch.  30,  sec.  7,  which  declare  "that  the  defendant  may 
plead  in  general,  that  the  cause  of  action  accrued  before  the 
time  of  bankruptcy,  and  may  give  the  Act  and  the  special 
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matter  in  evidence,  and. the  certificate  of  such  bankruptcy 
shall  be  allowed  to  be  sufficient  evidence  of  such  bankrupt- 
cy, unless  the  plaintiff  can  prove  the  certificate  was  obtain- 
ed unfairly  and  by  fraud."  British  Statutes  at  Large,  6 
vol.  p.  99. 

These  provisions  have  been  continued  to  the  present 
time  in  England. 

By  the  6  George  lY.  ch.  16,  sec.  126,  it  is  enacted  that 
"for  any  debt  proveable  under  the  commission,  the  bank- 
rupt may  plead  in  general  that  the  cause  of  action  accrued 
before  he  became  bankrupt,  and  may  give  the  Act  of  Par- 
liament and  the  special  matter  in  evidence ;  and  such  bank- 
rupt's certificate,  and  the  allowance  thereof,  shall  be  sufiScient 
evidence  of  the  trading,  bankruptcy,  commission,  and 
other  proceedings  precedent  to  the  obtaining  such  certifi- 
cate."   Ch.  on  Con.  671. 

This  plea  in  England  concludes  to  the  country,  and  is 
called  the  general  plea  in  bankruptcy ;  1  P.  W.  269 ;   10 
Mod.  160,  217 ;  3  Ch.  PI.  913 ;  (in  notes)  Lilly's  Entries, 
^  107 ;  6  Bing.  686. 

To  the  general  plea  of  bankruptcy,  the  plaintiff  has 
merely  to  add  the  similiter,  under  which  he  may  shew  any 
special  matter,  proving  the  invalidity  of  the  certificate,  or 
defeating  or  avoiding  its  operation,  either  in  respect  of  the 
grounds  mentioned  in  the  Act,  or  on  account  of  fraud ; 
Oh.  on  Con.  673. 

The  plea  given  by  the  statute  opens  the  whole  matter 
of  the  question  in  evidence  on  both  sides  ;  1  Cooke's  Bank- 
rupt Law,  529. 

If  the  defendant  has  not  conformed  to  the  Act,  as  the 
statute  has  directed  the  general  pleading,  it  is  matter  of 
evidence.  Haviland  vs.  Cook,  6  T.  R.  655 ;  Alsop  vs. 
Price,  Doug.  160. 

In  the  Act  of  Congress  of  1841,  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,  by  the 
4th  section  it  is  declared  that  "such  discharge  and  certifi- 
cate, when  duly  granted,  shall,  in  all  courts  of  justice,  be 
deemed  a  full  and  complete  discharge  of  all  debts,  con- 
tracts and  engagements  of  such  bankrupts,  which  are 
proveable  under  this  Act,  and  shall  and  may  be  pleaded  as 
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a  full  and  complete  bar  to  all  suits  brought  in  any  conrt  of 
judicature  whatever,  and  the  same  shall  be  conclusive  evi- 
dence of  itself  in  favor  of  such  bankrupts,  unless  the  same 
shall  be  impeached  for  some  fraud  or  wilful  concealment 
by  him  of  his  property,  or  rights  of  property,  as  aforesaid, 
contrary  to  the  provisions  of  this  Act,  on  prior  reasonable 
notice  specifying  in  writing  such  fraud  or  concealment." 
Owen  ou  Bankruptcy,  Appendix  64. 

Ou  this  examination  of  the  corresponding  sections  of  the 
English  statutes  and  the  Act  of  Congress  on  bankruptcy,  it 
appeared  to  me  that  'the  effect  of  the  certificate  and  dis- 
cbarge is  substantially  the  same  under  both  laws,  and  that 
Congress,  having  the  Acts  of  Parliament  before  them,  and 
the  mode  of  pleading  the  discharge  so  established,  intended 
to  adopt  the  general  issue  in  bankruptcy  on  causes  of  ac- 
tion barred  by  the  discharge  and  certificate,  as  practised  for 
more  than  a  century  in  England.  Such  object  was  consis- 
tent with  the  leading  design  of  pleadings,  as  used  in  the 
Courts  of  the  States  of  the  Union — ^a  concise  system  di- 
vested of  unnecessary  prolixity.  It  appeared  to  me  a  con- 
firmation of  this  view,  that  by  the  Act  of  Congress  the 
discharge  can  be  impeached  for  fraud  or  wilful  concealment 
of  property  contrary  to  the  Act,  on  prior  reasonable  notice, 
specifying,  in  writing,  some  fraud  or  concealment.  This 
is  conformable  to  the  practice  adopted  in  New  York,  and 
other  of  the  more  populous  States,  of  pleading  the  general 
issae,  with  written  notice  of  the  grounds  of  special  defence. 

The  plea  filed  by  the  defendant,  thirdly,  I  regarded  as 
liable  to  objections,  under  the  rules  of  technical  criticism, 
for  want  of  precision  in  detail,  but  left  the  question  open 
for  consideration,  whether  it  was  sufficiently  accurate  and 
substantial.  The  Act  of  Congress  was  passed  within  the 
constitutional  powers  of  Congress,  and  is  as  obligatory  on 
ail  courts  of  judicature  in  the  United  States,  as  a  statute  of 
the  State  L<egislatu'*e ;  and  I  held  that  the  Judges  of  all  the 
courts  are  bound,  officially,  to  notice  the  tenor  of  the  Bank- 
rupt Law,  as  a  public  and  general  law. 

A  plea  in  bar  must  be  certain — ^'certainty  to  a  common 
latent,  i  e,  that  the  matter  be  clear  enough,  according  to 

34 
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the  natural  sense  of  the  words  used,  is  sufficient,"  in  a  plea 
in  bar;   1  Ch.  PI.  566. 

Public  statutes,  and  the  facts  which  they  recite  or  state, 
must  be  noticed  by  the  courts  without  their  being  stated  in 
pleading,  and  it  is  only  necessary  to  state  facts  which  will 
appear  to  the  court  to  be  affected  by  the  statute ;  1  Ch.  PL 
247. 

Every  court  is  bound  to  take  notice,  judicially,  of  its 
own  course  of  proceedings,  and  of  those  of  other  superior 
courts  ;   1  Ch.  PL  251. 

Where  the  declaration  did  not  shew  out  of  what  court  a 
writ  of  Latitat  issued,  the  court  said  that  there  being  no 
writ  properly  called  a  Latitat,  but  what  issued  out  of  the 
King's  Bench,  the  declaration  was  sufficient ;  Ld.  Ray.  397. 

The  courts  of  Westminster  will  notice  courts  of  general 
jurisdiction,  and  the  course  of  proceedings  there  ;  and  they 
also  notice  the  jurisdiction  of  the  courts  of  the  counties 
palatine ;  1  Ch.  PL  252  ;  1  Ld.  Bay.  154 ;  1  Saund.  73 ; 
Cro.  Eliz.  502;  Cro.  Car.  179. 

The  Judges  are  bound  to  take  judicial  notice  of  the 
contents  of  the  Acts  of  Parliament,  that  they  may  have  a 
knowledge  of  them  themselves,  and  communicate  it  to 
others.  Public  Acts  are  binding  upon  every  subject,  be- 
cause every  subject  is,  in  judgment  of  law,  privy  to  the 
making  of  them,  and,  therefore,  is  supposed  to  know  them ; 
King  vs.  Sutton,  4  M.  <&  S.  542. 

In  the  present  case,  the  first  objection  taken  to  the  plea 
by  the  special  demurrer  is,  that  it  does  not  set  out  the  pro- 
ceedings in  bankruptcy,  nor  the  court  in  which  the  defend- 
ant was  discharged.  Now  the  plea  avers,  that  before  the 
commencement  of  the  suit,  to  wit,  on  5th  December,  1842| 
at  Charleston,  in  the  State  aforesaid,  the  defendant  became 
a  bankrupt  within  the  true  intent  and  meaning  of  the 
statute  then  in  force  concerning  bankrupts,  and  that  defend- 
ant, on  27th  May,  1843,  procured  his  discharge  and  certi- 
ficate from  all  debts  then  due  at  Charleston  aforesaid,  in 
pursuance  of  the  provisions  of  the  statute  aforesaid.  In 
my  opinion,  the  courts  of  this  State  are  bound  to  take  judi- 
cial notice  of  the  course  of  proceedings  under  the  Act  of 
Congress  to  establish  a  uniform  system  of  bankruptcy. 
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It  is  a  part  of  these  proceedings,  that  the  discharge  and 
certificate  can  only  be  obtained  in  one  of  the  Federal  Dis- 
trict Courts  of  the  United  States.  It  is  a  part  of  the  Acts 
of  Congress  which  our  Judges  are  judicially  to  notice,  that 
there  is  but  one  Federal  District  Court  for  South  Carolina, 
and  that  sucb  court  is  held  at  Charleston.  The  third  plea 
alleges  that  the  proceedings  in  bankruptcy  were  had  at 
Charleston,  in  the  State  of  South  Carolina.  This  I  regard 
as  sufficiently  certain  to  shew  that  the  proceedings  were 
had  in  the  Federal  District  Court  for  South  Carolina,  held 
at  Charleston,  and  that  the  certificate  and  discharge  iu 
bankruptcy  were  there  obtained. 

The  plaintiff's  counsel  contended  that  the  words  in  the 
plea,  "statutes  then  in  force,"  were  fatally  defective,  and  by 
intendment  of  law  would  be  construed  to  apply  to  an  Act 
of  the  General  Assembly  of  the  State. 

In  answer  to  this  objection,  it  appeared  to  me  that  the 
subject  matter  of  the  plea,  the  allegation  of  the  bankruptcy, 
certificate  and  discharge,  rendered  it  certain,  to  a  common 
intent,  that  the  statute  referred  to  was  an  Act  of  Congress ; 
besides,  the  word  ^^statute^^  itself  is  nomen  generalissi" 
mum. 

The  order  made  by  the  court  was,  that  the  demurrer  be 
overruled,  with  leave  granted  to  the  plaintiff  to  withdraw 
the  demurrer,  and  reply  to  the  third  plea." 

The  plaintiff  appeded,  and  now  moved  the  court  to 
reverse  the  decision  of  the  Recorder,  on  the  grounds, 

1.  Because  the  first  plea  is  a  plea  in  abatement. 

2.  Because  the  demurrer  should  have  been  sustained  for 
the  causes  assigned. 

Yeadon,  for  the  motion. 
Hunt  and  Kunhardt,  contra. 

Curia,  per  O'Neall,  J.  The  court  thinks  the  first 
plea  a  plea  in  abatement,  and,  therefore,  bad  as  pleaded. 
Yet,  as  the  court  thinks  the  third  plea  good,  and  well 
pleaded,  and  after  being  pleaded  and  sustained,  the  defend- 
ant, even  if  he  should  fail  in  verifying  his  third  plea,  can* 
not  recur  to  his  first,  inasmuch  as  his  pleas  in  bar  super* 
flade  or  overrule  the  plea  in  abatement,  beiDg  pleaded  out 
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of  and  in  advance  of  their  legal  order,  it  is  unnecessary 
further  to  notice  it.  Upon  the  third  plea,  the  court  concurs 
in  the  judgment  of  the  Recorder,  and  is  glad  to  have  it  in 
its  power  to  refer  to  his  excellent  argument  in  support  of 
his  judgment  below,  for  the  reasons  of  the  dismissal  of  the 
motion  here. 

The  motion  to  reverse  the  Recorder's  decision  is  dis- 
missed. 

The  whole  court  concurred. 


George   W.  Brown  vs.   Thomas  CPBrien.  . 

Where  one  person  makes  a  promise  for  the  benefit  of  a  third  per- 
son, that  third  person  may  maintain  an  action  on  such  promise. 

Where  the  effect  of  a  witness's  testimony,  is  to  create  a  fund  from 
which  he  is  to  receive  a  benefit,  lie  is  incompetent 

Where  a  witness's  interest  is  equal  on  both  sides,  he  is  competent 
for  either  party. 

Be/ore  Wardl AW,  J.  at  Charleston^  Spring  Term^  1844. 

This  was  an  action  of  assumpsit  for  money  had  and  re- 
ceived. 

William  T.  Hieronymus  was  offered  as  a  witness  on 
the  part  of  the  plaintiff.  He  was  objected  to  as  incompe- 
tent, on  the  ground  of  interest,  but  the  objection  was  over- 
ruled. He  said  that  he  owed  Kinloch,  Phillips  A  Co.  for 
some  corn  purchased  for  him,  and  that  the  plaintiff  waa 
his  surety  for  that  debt ;  that  some  time  in  May,  1841,  as 
he  was  about  leaving  this  State,  he  appointed  defendant 
his  attorney ;  that  he  left  certain  notes  and  a  horse  and 
gig  in  defendant's  hands,  which  he  was  to  band  over  to 
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plaintiff,  for  the  purpose  of  paying  the  debt  to  Kinloch, 
Phillips  &  Co ;  that  plaintiff  was  to  collect  and  pay  Kin- 
loch,  Phillips  &  Co ;  that  he  (the  witness)  was  indebted 
to  defendant  in  a  considerable  sum,  but  none  of  it  was  to 
go  in  payment  of  that  debt ;  that  plaintiff  was  not  present 
when  these  instructions  were  given  to  defendant,  and,  at 
the  time,  did  not  know  of  the  arrangement.;  that  the 
amount  of  the  notes  was  about  $340,  and  the  value  of  the 
horse  and  gig  $110;  that  defendant  expressly  promised  to 
follow  his  directions  ;  that  after  the  deposite,  plaintiff  was 
informed  of  it,  and  undertook  to  receive  it  and  apply  it  to 
the  debt  to  Kinloch,  Phillips  <&  Co ;  and  that  sometime 
afterwards,  defendant  told  him  he  had  collected .  some  of 
the  money  and  sold  the  horse,  and  had  applied  the  pro- 
ceeds to  witness's  debt  to  him. 

By  another  witness,  Mr.  Brady,  it  was  proved  that 
O'Brien  had  said  that  he  had  applied  the  amount  received 
on  the  notes  and  from  the  sale  of  the  horse,  to  Hierony- 
znus's  debt  to  him. 

The  presiding  judge  overruled  a  motion  for  a  non-suit, 
and  submitted  the  case  to  the  jury,  who  found  for  the 
plaintiff. 

The  defendant  appealed,  and  now  moved  for  a  non-suit 
or  a  new  trial,  on  the  following  grounds. 

1.  Because  Hieronymus  was  an  incompetent  witness  for 
the  plaintiff. 

2.  Because  there  was  no  evidence  of  any  such  transfer 
from  Hieronymus,  or  agreement  on  the  part  of  the  defend- 
ant with  the  plaintiff,  as  to  make  him  liable  to  plaintiff,  in 
an  action  for  money  had  and  received.. 

Itice,  for  the  motion.  Will  the  action  lie  ?  There  was 
no  contract  with  Brown,  nor  any  act  which  indicated  that 
defendant  held  the  notes,  property  or  money  for  his  use. 
14  East,  581.  The  action  for  money  had  and  received 
will  not  lie,  unless  the  money  was  originally  received  for  the 
plaintiff,  or  by  some  contract  defendant  admits  that  he 
boldsMt  for  the  plaintiff.     2  Sp.  754. 

Can  any  thing  be  clearer,  than  that  Hieronymus  was  in« 
competent  1     The  money  was  to  go  in  discharge   of  his 
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debt  to  Kinloch,    Phillips  &  Co.     Buller's  N.  P.  43,  284  ; 
16  J.  R.  89  ;   1   Phil.  Ev.  51 ;  2  Esp.  736;  2  Hill,  445 ;  2 
King.  542;  9  Pick.  322 ;   16  lb.  325. 
Petigru  (J*  Lesesne,  contra. 

Curia,  per  O'Neall,  J.  On  the  question  whether 
Brown  can  maintain  this  action,  I  think  there  can  be  no 
doubt.  "Where  one  person  makes  a  promise,  for  the  bene- 
fit of  a  third  person^  that  third  person  may  maintain  an  ac- 
tion on  such  promise."  Schemerhorn  vs.  Vanderhej/detiy 
1  J.  R.  140.  Here,  the  notes  and  property  were  delivered 
to  O'Brien  by  Hieronymus,  upon  his  undertaking  to  deliver 
them  to  Brown.  Failing  to  perform,  an  action  agair.st 
him  accrued  to  Brown  in  that  behalf.  When  it  is  shewn 
that  the  property  has  been  sold,  and  converted  into  money, 
and  the  notes  collected,  the  question  is,  whose  money  is  it? 
To  whose  use  did  the  defendant  receive  it?  The  answers 
are,  it  is  Brown's  money ;  and  being  his,  it  was  received  to 
his  use.  For  I  have  always  believed  that  where  the  money 
of  A  was  in  the  hands  of  B,«the  action  for  money  had  and 
received,  lay  at  the  suit  of  A  to  recover  the  money,  and 
the  privity  of  contract,  if  such  an  abstraction  be  necessary, 
arose  from  the  possession  of  the  money. 

The  second  question,  whether  Hieronymus  was  compe- 
tent, is  that  about  which  my  mind  has  hesitated.  I  have 
no  doubt,  if  the  fact  of  the  possession  of  the  notes  and 
property  belonging  to  Hieronymus,  is,  by  other  proof, 
shewn  to  be  in  O'Brien's  hands,  and  that  he  claims  as  a 
creditor  of  Hieronymus,  that  then  Hieronymus  is  compe- 
tent to  prove  that  he  placed  the  fund  in  O'Brien's  hands 
to  be  paid  or  delivered  to  Brown.  For,  in  such  a  state  of 
things,  his  interest  would  be  precisely  equal.  But  if  his 
testimony  is  relied  on  to  prove  that  the  notes  and  property 
belonged  to  him,  and  were  delivered  by  him  to  O'Brien, 
then,  it  seems  to  me,  he  would  be  interested,  and  could  not 
be  examined ;  for,  in  that  case,  the  effect  of  his  testimony 
would  be  to  create  a  fund  from  which  he  was  to  receive  a 
benefit.  2  Phill.  Ev.  by  C.  <fe  H.  115.  In  the  case  of 
Schemerhorn  vs.  Vanderhet/den,  the  witness  to  whom  the 
promise  was  made  for  the  plsiintiff  proved  it,  but  he  had  no 
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possible  interest  whatever  in  it.     The  cases  cited  from  our 
own   reports,   Sims  vs.  DeGraffenreid,  quoted  in  2  Hill, 
444 ;  Knight   vs.    Packard,   3    McC.   71 ;    Wilburn   vs. 
Parham,  Harp.   375,   will    not  aid  the   plaintiff.     For,  in 
Sims  vs.  DeGraffenreid,  Dr.   Ramsay,  the    witness,   had 
no  interest  whatever,  having  conveyed  without   warranty. 
Here,  Hieronymus  cannot  be   looked  upon  as  having  con- 
veyed without  warranty,  for  if  Brown  were  liable  for  Kin- 
loch,  Phillips  &  Go's,  debt,  and  this  fund  were  not  recover- 
ed, Hieronymus  would  still  be  liable  to  Brown.     In  Knight 
vs.  Packard,  the  question  was,  whether  a  party  to  an  in- 
strument, the  indorser,  could  be  allowed  to  testify  against  it 
by  proving  usury.     It  was  held   that  he  could,  inasmuch 
as  he  was  borrower,  and,  by   law,  he  was  made  conipetent 
to  prove  the  usury,   and  being   a  party  to  a  negotiable  in- 
strument, did   not  prevent  him  from  testifying   against    it. 
The  same  thing,  in  principle,  was  affirmed  in    Wilburn 
vs.   Parham,   where  it   was  held    that  a  person   who  had 
executed  a  bill  of  sale,  might  shew,  by  his  own  oath,  that 
it   was  fraudulent.     Here,  nd   such  question   arises.     In 
Smith  vs.   Littlejohn,  2  M'C.  362,  a  donor  was  held  to  be 
competent  to  prove  the  gift.     That  case  proceeds  upon  the 
plain  principle,  that  the  witness  could  be  neither  gainer  nor 
looser  by  the  event.     In  Alston  vs.  Hvggins,  Tread.  688; 
3  Brev.  185,  the  principle  which  I  have  already  conceded, 
that   where  a  witness's  interest  is  equal  on  both  sides,  he 
may  be  sworn,  is  laid  down.     And  if  it  could   be  shewn 
here,  that  the  witness's  interest  was  equal,  I  should  have 
no  doubt  about  his  competency.     That  depends  upon  facts 
which  are   only  important  after  the  fact  has  been  proved, 
that  his  property  or  money  is  in  the  defendant's  hands  for 
Brown's  use.     If  that  had  been  first  shewn  by  indisputa- 
ble testimony,  or    if  the  jury  had  been  instructed  that  if 
they    were  satisfied  of  that  fact  by   other  testimony  than 
Hieronymus's,  that  then  they  might  resort  to  his  testimony 
for  the  fact  tiiat  he  had  directed  it  to  be  delivered  or  paid 
to  Brown,  I  should  have  been  perfectly  satisfied  with  the 
decision  below.     But  Hieronymus  proved  the  properly  and 
notes  to  be  his :  this  was    creating  the  fund  for  his  own 
benefit.     It  is  true,  that  Mr.  Brady  proved  O'Brien's  state- 
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ment,  that  the  amount  collected  had  been  applied  to  other 
debts,  thereby  virtually  admitting  that  the  fund  was  Hie- 
ronymus's ;  and  if  the  jury  had  been  told  to  look  to  his 
proof  alone  on  that  fact,  or  if  Hieronymus  had  not  been 
allowed  to  prove  that  the  property  and  notes,  deposited  by 
him  in  O'Brien's  hands,  were  his,  and  his  testimony  had 
been  directed  to  the  manner  in  which  the  fund  was  by  him 
directed  to  be  applied,  the  case  would  be  free  from  diffi- 
culty ;  but  as  it  stands,  it  seems  to  me  Hieronymus  was 
interested,  and  was,  therefore,  incompetent.  It  may  be,  if 
Brown  releases  him,  and  he  releases  any  eventual  interest 
which  he  may  have  in  the  fund,  that  he  may  thus  be  made 
competent  on  the  next  trial. 

The   motion  for   a   new  trial    is   granted. 

Richardson,  Butler,  Wardlaw  and  Frost,  JJ.  con- 
curred. 


/    F.  Martin  vs,  James  Malony. 

In  an  action  of  debt  on  a  penal  bond,  where  no  appearance  has* 
been  entered,  the  plaintiff  has  not  the  right,  on  filing  his  declaration, 
to  enter  up  final  judgment  and  issue  execution. 

Before  Butler,  J.  at   Beaufort^  Spring  Term^  1843. 

This  was  an  action  of  debt  on  a  penal  bond.  The 
writ  W4is  returnable  to  Fall  Term,  1842.  At  that  term, 
no  appearance  was  entered.  Upon  the  rising  of  the  court, 
the  plaintiflT  filed  his  declaration,  and  had  it  marked  by  the 
clerk,  "order  for  judgaieut,"  and  at  the  end  of  thirty  days, 
he  entered  up  judgment  and  issued  execution.  This  was 
a  motion  to  set  aside  the  judgment.  The  presiding  Jud^^ 
granted  the  motion,  and  the  plaintiff  appealed. 
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Martin^  for  the  motion,  cited  1  Mill,  123. 
Bellenffer,  contra,  submitted  a  written  argument. 

Curia,  per  O'Neall,  J.  There  is  no  doubt  that  in 
England  a  judgment  by  default  in  debt  is  commonly  final, 
and  upon  such  a  judgment  there  the  plaintifif  may,  in  gene- 
ral, proceed  to  tax  his  costs  and  to  take  out  execution  ;  1 
Tidd's  Prac.  668.  But  in  this  State,  I  think,  the  same 
consequences  do  not  follow.  The  Act  of  1791,  7  Stat. 
263,  provides  that  "the  plaintiff  shall,  on  the  return  of 
such  writ,  proceed  to  file  his  declaration,  during  the 
sitting  of  the  court  next  after  the  writ  is  returnable,  or  at 
any  time  after,  until  the  next  succeeding  court,  and  shall , 
take  judgment  by  default  against  the  defendant  in  said 
suit,  unless  an  appearance  has  been  regularly  entered  by 
the  defendant's  attorney  with  the  clerk  of  the  court,  during 
the  sitting  of  the  said  court.^ 

From  this  provision,  as  a  matter  of  law,  the  plaintiff 
may  file  his  declaration  during  the  court  to  which  the  writ 
is  returned,  and  at  any  time  afterwards  until  the  next 
court.  On  filing  his  declaration  at  the  term  to  which  the 
writ  is  returnable,  he  could  not  have  judgment  during  that 
term.  For  the  defendant  is  entitled  to  the  last  moment  of  it 
to  enter  his  appearance.  When  the  term  is  past,  and  no  ap- 
pearance, and  a  default  is  thus  ascertained,  there  is  no  court, 
actually  or  constructively,  which  can  render  the  judgment. 
It  hence  follows,  that  although  the  default,  as  is  said  in 
Craig  vs.  Alston,  1  Con.  Rep.  (by  Mill)  123,  is  final, 
yet  the  judgment  which  it  authorizes  cannot  be  enter- 
ed up,  because  it  cannot  be  judicially  ascertained  until  the 
succeeding  term.  But  when  the  declaration  is  filed  in  va- 
cation, there  can  be  less  doubt.  Then,  no  court  is  in 
session,  and  the  Clerk  merely  orders,  in  his  book  of  rules, 
the  case  for  judgment  by  default.  When  the  case  is  called 
on  the  Enquiry  Dockett,  the  plaintiff  moves  that  he  may 
have  leave  to  enter  final  judgment,  without  reference  to  the 
clerk  or  the  execution  of  a  writ  of  enquiry,  and  this  is 
granted  by  the  judge's  entry  on  the  docket.  "Judgment 
final." 

Every  judgment  must   be   entitled   of  some  term.     2 
35 
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Tidd's;  Pr.  931,  et  seq.  And  if,  by  law,  no  judgment  can 
be  rendered  at  the  return  term  of  the  writ,  it  would  seem 
to  follow,  that  the  judgment  cannot  be  entered  until  after 
the  succeeding  term. 

The  party's  right  to  imparl  during  the  whole  of  the 
return  term,  and  the  impossibility  of  ascertaining  that  no 
appearance  has  been  entered  until  its  close,  would  shew, 
conclusively,  that  the  defendant  did  not,  at  that  term,  incur 
the  judgment  by  default.  Having  then,  however,  failed 
to  do  the  act  necessary  to  let  him  into  a  defence,  he  is 
liable  to  judgment  without  proof,  reference  to  the  clerk, 
or  execution  of  a  writ  of  enquiry,  in  actions  of  debt,  at 
the  succeeding  term. 

This  view  of  the  law  accords,  too,  better  with  the  gene- 
ral practice  in  this   State.     In  most  of  the   districts,  the 
judgment  by  default  has  been  held  to  merely  authorize  the 
rendition  of  a  final  judgment  at  the  term  succeeding  the 
filing  of  the  declaration.     I  see' it  is  stated  in'  Mr.  Bellen- 
ger's  written  argument,  that  in  Barnwell,  on  searching  the 
records  of  eighty-four  terms,  not  a  single  instance  has  been 
found  of  a  final  judgment  in  debt  entered  in  the  vacation, 
after  the  return  term  of  the  writ,  for  want  of  appearance. 
The  same  will  be  found,  I  think,   in  most  of  the  Circuit 
Courts.     There  can  be  no  reason  why  such  priority  should 
be  given  to  the  action  of  debt.     In  all  other  cases,  a  party 
is,  without  dispute,  allowed  to  imparl  with  his   adversary 
during   the  return  term.     It  is  desirable  that  we   should 
have  as  much  equality  of  right  as  possible  in  the  adminis- 
tration of  justice.     To  give  effect  to  want  of  appearance, 
as  soon  as  the  return  term  is  over,  and  permit  the  plaintiff 
then  to  sign  judgment  in  debt,  would  prefer  that  class  of 
demands  to  all  others.     Restraining  the  right  to  judgment 
at  the  term  succeeding  the    return   term,  places  all  judg- 
ments, by  operation  of  law,  on  an  equal  footing.     That 
the  party  may  confess  judgment,  and  thus  entitle  the  plain- 
tiff to  sign  it  immediately,  at  any  time,  whether  in  term  or 
vacation,  is  plain.     For  that  is  his  act,  and  the  court  can- 
not restrain  it.     But  in  this  case  it  i^  asked  that  the  court 
should,  as  a  legal  right,  give  the  same  preference.     This, 
unless  we  were  compelled  so  to  do  by  settled  principles  of 
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law,  justice  would  say  ought  not  to  be  done.  Our  law  has 
so  altered  our  practice,  that  we  are  at  liberty  to  say  the 
same  consequence  of  default  does  not  attach  here  as  in 
England.     The  motion  is  dismissed. 

Richardson,  Butler  and  Wardlaw,  JJ.  concurred. 
Rrost,  J.  was  not  present  at  the  argument,  and  gave 
no  opinion. 


Henry  Davis  vs.  J.  E.  Carew  4*  ^«  ^*  Dawson^ 

Magistrates. 

Where  a  Landlord  institutes  proceedings,  under  the  23d  sec.  of 
the  Act  of  1839,  p.  21,  to  regain  possession  of  premises  leased  by 
parol,  it  is  not  necessary  that  he  should  give  ten  days  notice,  after  the 
determination  of  the  lease,  to  the  tenant  to  quit,  as  required  by  the 
Actof  1812,5Stat.  676. 

Before  Frost,  J.  at  Chambers^  Charleston^  Septemlefy 

1844. 

This  was  an  application  for  a  prohibition.  The  sug- 
gestion stated  that  the  relator  was  tenant,  for  one  month, 
of  Edward  W.  North,  under  a  parol  lease  of  a  house  in 
Meeting  Street.  That  the  lease  expired  on  the  22d  Au- 
gust, 1844,  snd  on  that  day  the  rent  in  full  was  paid.  That 
before  the  expiration  of  the  lease,  to  wit,  on  the  26th  July, 
and  again  on  the  20th  August,  he  was  duly  notified  in 
writing  by  the  Landlord  and  his  agent,  that  he  would  be 
required  to  deliver  up  possession  of  the  premises  on  the 
exptrati&n  of  the  lease.  That  on  the  26th  August,  he  was 
sammoned  to  attend  on  the  29th  of  the  same  month,  before 
magistrates  and  freeholders,  to  shew  cause  <ftc.,  and  that 
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on  the  S9th  the  defendants,  as  magistrates,  with  a  jury 
duly  impannelled,  proceeded  to  try  the  facts,  and  found  the 
following  verdict.  '^We  find  that  Henry  Davis  was  tenant 
unto  Edward  W.  North  of  the  premises  on  the  east  side  of 

Meeting  Street,  known  as  No in  said  street ;   that  the 

term  of  said  tenancy  was  from  month  to  month  ;  that  the 
same  has  been  duly  determined,  and  that  Henry  Davis 
continues  to  hold  the  same,  and  we  award  restitution  to 
said  Edward  W.  North."  The  suggestion  then  prayed  a 
writ  of  prohibition  to  restrain  the  defendants  from  proceed- 
ing further. 

His  Honor  refused  the  prayer  of  the  suggestion,  and  the 
relator  appealed,  on  the  ground  that  ten  days  demand  of 
possession,  after  the  determination  of  the  lease,  was  neither 
alleged,  nor  proved  at  the  trial,  npr  found  by  the  jury,  and 
the  finding  was  therefore  defective  and  void. 

Thompson  ^  Rice^  for  the  motion. 
Presslet/,  contra. 

Curi(h  per  Frost,  J.  The  Act  of  1812,  5  Stat.  676, 
pjovides  that,  upon  the  determination  of  a  written  lease, 
the  landlord,  having  given  to  the  tenant  ten  days  notice  to 
remove,  if  the  same  be  not  complied  with,  may  complain 
to  two  magistrates ;  and  upon  due  proof  that  the  landlord 
had  so  leased  the  premises  to  the  person  in  possession,  and 
that  the  lease  is  ended,  and  that  demand  in  writing,  lor 
the  redelivery  of  possession,  has  been  made,  they  shall  pro- 
ceed, in  the  manner  directed,  to  restore  possession  to  the 
landlord.  The  Act  of  1839,  p.  21,  provides,  that  on  the 
determination  of  any  lease,  in  writing  or  by  parol,  if  the 
lessee  shall  hold  over  thereafter,  any  two  magistrates,  on 
due  proof  thereof,  shall  proceed,  in  the  same  manner  di- 
rected by  the  Act  of  1812,  to  restore  possession  to  the 
landlord. 

It  is  insisted  that  under  the  Act  of  1839,  on  the  deter- 
mination of  a  lease,  by  parol  or  written,  and  due  proof 
thereof,  the  magistrates  are  not  authorised  to  restore  posses- 
sion to  the  landlord,  unless  it  be  also  proved  that  he  had 
given  the  ten  days  notice  tp  the  tenant  required  by  the 
Act  of  1812. 
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The  Act  of  1839  is  express,  intenigible,  and  provides  a 
plain  mode  of  relief,  requiring  no  aid  from  construction, 
nor  reference  to  other  Acts  to  explain  or  render  complete 
its  provisions.  It  was  prepared  ^  with  great  care  and  dili- 
gence, by  a  comission,  appointed  by  the  Legislature,  con- 
sisting of  the  Attorney  General  and  Solicitors,  who  were 
instructed  to  compile  and  digest  all  the  Acts  relating  to 
the  several  district  offices  and  officers,  under  distinct  titles. 
At  the  same  time,  the  commissioners  were  authorized  to 
introduce  such  amendments,  as  experience  of  any  incon- 
veniencies  and  defects  in  the  many  Acts,  relating  to  the 
subjects,  might  require  ;  or  might  appear  advisable.  The 
digests,  when  so  prepared,  were  submitted  to  the  Legisla- 
ture for  enactment,  and  were  subjected  to  the  examination 
and  approval  of  special  committees,  organised  in  both 
branches,  and  charged  exclusively  with  the  revision  of  the 
bills  presented  for  enactment.  These  digests  were  design- 
ed to  contain  a  compendium  of  all  the  law  relating  to  the 
several  titles,  for  the  guidance  and  instruction  of  the  dis- 
trict officers  and  magistrates.  The  high  authority  which 
attaches  to  these  digests,  from  the  manner  in  which  they 
were  prepared,  and  the  purposes  they  were  intended  to 
answer,  gives  assurance  of  consideration,  certainty  and  care 
in  all  their  provisions,  which  should  deter  from  rash  and 
conjectural  construction.  The  utility  of  them  depends  on 
their  being  maintained  without  alteration,  and  every  con- 
struction which  adds  to  or  takes  away  from  the  plain  let- 
ter of  the  Acts,  impairs  their  usefulness. 

The  omission  of  the  ten  days  notice  could  not  have 
been  inadvertent  or  accidental ;  for  the  Act  of  1839  is,  in 
a  great  measure,  copied  from  the  Acts  of  1812  and  1817, 
6  Stat.  67,  and  its  provisions  are  adapted  to  the  omission 
of  the  notice.  Indeed  the  Act  is  complete,  and  in  every 
particular  accommodated  to  the  relief  by  it  provided,  and 
the  addition  of  ten  days  notice  will  be  a  mere  interpolation. 
Stress  is  laid  on  the  provision  of  the  Act  of  1839,  that 
if,  on  the  determination  of  any  written  or  parol  lease,  the 
lessee  shall  hold  over,  any  two  magistrates,  on  due  proof 
thereof  J  may  proceed  Ac  ;  and  a  similar  provision  in  the 
Act  of  1812,  that  on  the  determination  of  any  written  lease, 
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upon  due  proof  of  the  lease,  and  that  it  is  ended,  and  of 
the  ten  days  notice  to  remove,  the  magistrates  may  pro* 
ceed  (&c.  The  use  of  the  same  phrases  respecting  proof 
of  the  requisites  prescribed  by  the  Acts  respectively,  would 
seem, to  be  sufficiently  explained  by  the  fact,  that  the  Act 
of  1812  is  copied  literally,  in  all  its  provisions  applicable 
to  the  last  Act.  But  it  is  contended  that  ^*due  proof  there- 
of," in  the  Act  of  1839,  does  not  refer  to  the  determination 
of  the  lease  immediately  preceding,  but  means  due  proof 
of  what  is  required  under  the  Act  of  1812.  The  last  Act 
is  not  even  refered  to  in  the  former,  nor  is  there  any  am- 
biguity which  can  warrant  a  very  forced  disjunction  of  the 
context  of  the  Act  from. its  plain  and  obvious  connection. 
But  ''due  proof,"  under  the  Act  of  1812,  is  not  satisfied  un- 
less the  lease  be  in  writing.  The  construction  contended 
for,  would  require  that  proof  also,  under  the  Act  of  1839, 
and  thus  expunge  leases  by  parol,  at  the  same  time  that 
the  ten  days  notice  is  introduced,  and  restore  the  Act  of 
1812,  in  all  its  terms. 

It  is  further  argued  that  the  Act  of  1839  concerning  the 
office  and  duties  of  magistrates,  must  be  considered  as 
merely  directory  to  them,  and  cannot  be  so  construed  as  to 
abridge  the  conditions  of  relief  to  the  landlord  prescribed 
by  the  Act  of  1812. 

The  Acts  are  in  pari  materia^  though  the  titles  are  dif- 
ferent. The  Act  of  1812  might,  with  as  much  if  not  more 
propriety,  have  been  entitled  an  Act  to  empower  magistrates 
to  give  to  landlords  summary  re-possession  of  leased  pre- 
mises. It  is  contradictory,  and  merely  nugatory,  that  the 
landlord  should  have,  by  law,  a  right  to  demand  the  inter- 
ference of  the  magistrate,  in  a  manner  and  on  terms  which 
the  magistrate  could  not,  by  law,  exercise.  The  power  of 
the  one  and  the  rights  of  the  other  must  be  co-incident. 
The  question  then  recurs  on  the  construction  of  the  Acts ; 
and  the  appellant's  argument  is  in  no  way  advanced.  The 
rule  is,  that  the  last  Act  abrogates  former  inconsistent  Acts. 
Inconsistency  may  arise  as  well  from  omission  as  addition. 
If  the  first  Act  had  given  relief  in  cases  of  parol,  as  well 
as  written  leases,  the  landlord  could  not  have  a  mandamus 
to  require  the   magistrates  to   proceed   on  a  parol  lease. 
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Neither  when  the  first  Act  requires  notice,  and  the  last 
Act  does  not,  can  a  prohibition  be  granted  because  the 
magistrate  proceeds  without  proof  of  notice.  The  pro- 
ceeding in  this  case  is  on  a  parol  lease.  The  Act  of  1812 
related  only  to  written  leases.  If  the  ten  days  notice  were 
not  dispensed  with,  it  can  only  be  insisted  on  in  case  of  a 
written  lease.     The  motion  is  refused. 

O'Neall,  Evans  and  Butler,  JJ.  concurred. 

Wardlaw,  J.  dissenting.  I  think  that  the  magistrate's 
Act,  and  other  Acts  of  1839  concerning  district  officers, 
were  intended  rather  to  collect  together  the  regulations 
concerning  the  offices  to  which  they  severally  relate,  than 
to  alter  the  statutory  provisions  which  in  many  instances 
they  re-enact,  and  that  the  23d  sect,  of  the  magistrates 
Act  made  no  change  in  the  pre-existing  law,  besides  the 
extension  to  parol  leases  of  the  remedy  which  before  was 
confined  to  written  ones. 

This  section  must  be  construed  in  connection  with  the 
Acts  of  1812  and  1817,  from  which  it  was  extracted,  so 
that  the  whole  may  form  one  system.  The  draftsman  of 
the  section  obviously  intended  to  extract  from  the  former 
Acts  so  much  as  related  to  magistrates,  leaving  for  the 
sheriff's  Act  what  concerned  the  duty  of  sheriffs,  and'  ex- 
cluding entirely  what  related  only  to  the  parties,  landlord 
and  tenant.  But  some  confusion  has  been  produced  by  the  * 
separation  and  the  attempt  to  condense.  It  seems  to  me 
however  very  plain  that  by  the  words  "on  the  complaint, 
and  due  proof  thereof,  by  any  lessor,"  are  meant  the  com- 
plaint and  proof  of  what  is  set  forth  in  the  Act  of  1812,  to 
be  complained  of  and  proved ;  that  by  "to  try  the  facts,"  is 
meant  to  try  the  facts  enumerated  in  the  former  statute ; 
that  '4s  entitled  to  the  possession,"  means,  has  shewn  due 
title  to  the  possession  by  that  proof  of  the  necessary  facts, 
which  before  was  required ;  and  that  "all  expenses  incurred," 
means  the  expenses  which  had  formerly  been  ascertained 
and  provided  for;  in  fine  that  the  Act  of  1812  furnishes 
an  exposition  of  all  that  the  Acts  of  1839,  pre-supposing 
a  knowledge  of  the  former  Acts,  has  left  obscure. 

Confirmation  of  this  view  may  be  drawn  from  the  46th 


280  Davis  vs.  Garew  A  Dawson. 

sect,  of  the  sheriff's  Act  of  1839  p.  34,  which  coatains 
hints  and  memoranda  of  the  sheriff's  duty  in  relation  to 
landlords  and  tenants,  and  to  other  kindred  subjects,  separa- 
ted from  the  magistrate's.  There,  for  brevity,  reference  is  ex- 
pressly made  to  the  Acts  of  1812  and  1817,  and  the  sheriff 
is  empowered  to  execute  the  duties  required  by  them.  Of 
course  those  Acts  were  still  to  be  of  force.  If  the  magis- 
trates Act  of  1839  has  provided  a  remedy  so  essentially 
different  from  that  which  before  existed,  as  the  omission 
of  the  notice  before  required  must  make  it,  then  the  sheriff 
has  no  direct  authority  to  execute  the  new  remedy — for 
the  directions  to  the  sheriff  and  the  penalties  to  which  he 
is  subjected  for  disobedience,  all  expressly  relate  to  the 
former  statutes  and  the  remedy  provided  by  them. 

The  notice  required  by  the  Act  of  1812  must  be  given 
after  the  expiration  of  the  lease,  and  it  has  been  argued 
that  the  delay  occasioned  by  the  ten  days  required  for  it, 
and  the  four  more  which  must  elapse  before  a  trial,  would 
subject  landlords  to  injury  from  obstinate  tenants  holding 
over,  especially  serious  in  cases  of  short  leases ;  and  that 
the  consideration  of  this  inconvenience  must  have  induced 
the  Legislature  to  dispense  with  the  notice.  But  it  should 
be  remembered  that  the  remedy  introduced  by  the  Act  of 
1812  is  itself  extremely  summary  and  unexpensive  compared 
with  the  resort  to  which  landlords  were  before  driven  ; 
that  landlords  still  have  the  action  of  trespass  and  the 
right  to  double  rent  in  cases  of  tenants  holding  over;  and  ^ 
that  the  condition  of  explicit  notice  to  quit,  running  for  ten 
days,  is  not  an  unreasonable  requistion,  before  a  landlord 
shall  adopt  a  remedy  unknown  to  the  common  law,  and 
sometimes  subject  to  abuse  in  the  hands  of  the  inferior  tri* 
bunal,  which  administers  it  without  appeal. 
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7%e  Bank   of  the  State  of  South  Carolina  vs.  James 

H,  Hammond. 

H,  wishmg  to  borrow  money,  executed  a  bond  which  wu  pardy 
blank,  and  defendant  guaranteed  the  payment,  by  writing  endorsed 
on  the  bond.  Held  that  if  defendant  authorized  H.  to  complete  the 
bond,  and  deliver  the  guaranty  along  with  it,  he  was  bound. 

The  guarantor  of  a  bond,  who  engages  to  pay  absolutely,  if  tho 
obligor  should  not,  is  uot  entitled  to  notice  of  non-payment ;  nor 
will  he  be  discharged  on  the  ground  of  laches,  f  there  was  no  ex* 
tension  of  time  to  the  obligor,  or  other  act  of  the  obligee,  by  which 
he  was  injured. 

A  bond  taken  by  the  Bank  of  the  State  of  South  Carolina,  for  a 
loan  of  money,  is  uot  illegal  and  void,  because  it  is  not  secured  by  a 
mortgage. 

A  contract  with  a  corporation  may  be  binding  on  the  parties, 
though  it  may  be  an  abuse  of  the  corporate  powers,  for  which  the 
corporation  may  be  answerable  to  the  government  which  created  it 

Before  Wardlaw,  J.  at  Charleston^  Spring  Term^  1844. 

• 

This  was  an  action  of  assumpsit,  brought  upon  the  de- 
fendant's guaranty  of  a  bond.  The  bond  was  made  by 
James  Hamilton,  dated  1st  March,  1840,  in  the  penalty  of 
$40,000,  conditioned  for  the  payment  to  the  plaintiff  of 
$20,000,  with  lawful  interest,  twelve  months  from  the 
date.  On  its  back  was  the  guaranty — a  writing  without 
seal,  signed  by  the  defendant,  M'Duffie,  Pinckney  and 
M'Rae,  whereby,  as  expressed,  in  consideration  of  the 
loan,  at  their  request,  to  Hamilton,  of  the  money  secured 
by  the  bond,  they  severally  guaranty  the  payment  to  the 
extent  of  the  sums  opposite  to  their  names  and  opposite  to 
each  name  was  the  sum  of  $5,000. 

The  bond  had  been  a  printed  blank,  and  had  been  filled 
up  by  different  hands,  and  probably  at  different  times. 
The  writing  on  the  back,  (except  the  signatures  and  sums 
annexed,)  and  all  the  writing,  by  which  the  blanks  in- 
side had  been  filled  up,  were  in  Mr.  Petigru's  handwriting, 
and  in  black  ink,  except  "  first"  and  '*  March"  in  the  date, 
which  were  in  Gen.  Hamilton's  handwriting,  and  in  blue 
ink  ;  and  except  also  the  name  of  the  plaintiflb,  which  was 

36 
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in  Gen.  Hamilton's  handwriting,  in  black  ink.  All  the 
signatures  were  in  blue  ink. 

Mr.  Gordon,  witness  to  the  bond,  without  distinct  re- 
membrance; expressed  his  confident  belief  that  the  whole 
bond  was  filled  up  before  it  was  signed ;  and  Mr.  Fnrmani 
Cashier  of  the  Bank,  said  that  the  bond,  in  its  present  con- 
dition, was  banded  to  him  by  Mr.  Elmore,  President  of 
the  Bank,  who  had  just  been  left  by  Gen.  Hamilton,  and 
that  the  money  was  thereupon  placed  to  the  credit  of  Gen. 
Hamilton. 

It  was  admitted  that  the  bond  was  in  its  present  condi- 
tion when  it  was  brought  to  Elmore  by  Hamilton;  but 
from  the  statement  of  Gen.  Hamilton,  w^ich  was  admitted 
as  evidence,  it  appeared  that  the  bond  and  guaranty  had 
been  signed  before  the  name  of  the  plaintiffs  was  inserted 
in  the  bond,  with  a  view  to  the  convenience  of  substituting 
the  secutity  to  any  bank  that  might  be  applied  to  for  the 
loan. 

No  mortgage  accompanied  the  bond. 

Gen.  Hamilton  went  to  Europe  in  April  or  May,  1840, 
and  did  not  return  till  March,  1842.  Mr.  Bounetheau  was 
his  partner  in  the  house  of  Hamilton  <&  Co.,  and  was  left 
as  his  general  agent,  but  had  no  knowledsre  of  this  bond, 
nor  means  to  meet  its  payment.  Gen  Hamilton's  separate 
dealings  and  liabilities  were  large.  He  and  the  House  of 
Hamilton  &,  Co.  were  greatly  embarrassed  by  his  cotton 
speculations  in  1839.  His  indebtness  and  the  derange- 
ment of  his  affairs,  were  known  before  he  went,  but  the 
hopes  entertained  of  his  effecting  certain  loans,  kept  up 
the  credit  of  the  house  until  the  latter  end  of  1841,  when,  by 
the  failure  of  those  hopes,  the  relief  of  himself  and  the 
house  was  defeated,  and  the  reputation  of  his  general  iusol- 
Tency,  with  actual  inability  to  meet  his  engagements,  ensued. 
A  large  property  remained  in  his  name,  but  it  was  under- 
stood to  be  mostly  subject  to  a  settlement  on  his  wife,  and 
to  mortgages. 

In  December,  1841,  the  cashier  of  the  bank  wrote  to 
the  defendant,  giving  notice  of  the  non-payment  of  the 
bond,  and  of  the  probable  necessity  for  plaintiffs  resort- 
ing to   the  guaranty.     In  February,  1842,  the  defendant, 
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along  with  his  co-guarantor,  Pinckney,  had  a  conversation 
with  the  cashier  of  the  bank,  in  which  he  said  that  he  had 
expected  to  meet  his  guaranty  in  time,  but  had  been 
disappointed — suggested  a  defence,  but  still  wished  a  con- 
ference with  his  co-guarantors,  and  evidently  expected  to 
be  called  on,  and  to  be  obliged  to  pay,  if  no  good  defence 
could  be  made. 

Pinckney  paid  his  share,  M'Duffie  made  satisfactory  ar- 
rangements as  to  his,  M'Rea  became  insane  and  died,  and 
suit  had  been  brought  against  Singleton,  his  representative. 

In  March,  1842,  when  Gen.  Hamilton  first  appeared  in 
Charleston,  after  his  return  from  Europe,  the  bond  was  sent  to 
H.  Bailey,  Esq.  solicitor,  of  the  bank,  with  instructions  for 
him  to  apply  to  Gen.  Hamilton,  and  pursue  the  guarantors 
if  necessary.     He   made  personal  application  to  Hamilton, 
and  received  no  definite  answer.     He  then  wrote  to  Ham- 
ilton, and   in  reply  received  a  letter  requesting  that  the 
bank  would  let  the  matter  stand,  and  stating  expectations 
of  arrangements  with  the  sureties.     Before  this  reply  was 
received,  Mr.  Bailey   wrote  to  the  defendant,   stating  that 
proceedings  must  be  had  on  the  guaranty,  and  received  the 
defendant's  answer,  dated  6th  April,  1842,  in  which  the  de- 
fendant said  his  impression  was  that  he  would  make  no 
defence ;  he  assented  to  accept   the  service  of  a   writ  for 
Charleston  district,  and  suggested  that  Hamilton  should  be 
made  a  party.     Writs  at  the  next    term,  (October,  1842,) 
were  returned  against  the  defendant,  and  against  Hamilton. 
Judgment  by  default  was   had  against  Hamilton  in  1843, 
and  execution  against  him  was  entered  and  marked  'lodg- 
ed to  bind."     He   was   considered    notoriously  insolvent. 
His  property  in  this  State  had  been  attached  and  was  sub- 
ject to  prior  liens.     The  first    attachment  against  him  was 
at  the  suit  of  the  bank  of  Charleston,  and  was  levied  after 
his    return    from  Europe.     He  was  said  to  have  lands  in 
Texas,  Alabama  and  Georgia,  and  to  be  managing  a  large 
plantation  in    Alabama,  as    agent  of  a  company  of  which 
he  is  a  member  ;  but  although  he  had  never  taken  the  ben- 
efit of  the  bankrupt  or  insolvent's  Act,  he  was  notoriously 
insolvent. 
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The  presiding  judge  held  that  the  bond  was  not  roid, 
because  no  mortgage  accompanied  it.  He  further  held, 
that  if  the  bond  and  guaranty  were  complete  before  their 
delivery  to  the  plaintiffs,  it  was  not  material  in  what  order 
their  various  parts  had  been  written  ;  unless  it  should  ap- 
pear that  some  writing  had  been  done  in  fraud  of  the  per- 
son to  be  charged  thereby,  or  without  his  assent  or  author- 
ity. That  the  guaranty  did  not  take  effect  until  the  com- 
pletion of  the  contract  by  delivery  of  the  bond ;  and  so,  if 
it  should  appear  to  the  jury  that  the  defendant,  by  his 
previous  signature  and  conduct,  had  authorized  the  filling 
up  of  the  bond  by  Gen.  Hamilton,  it  was  no  less  binding, 
(even  if  the  bond  was  partly  blank  when  the  guaranty  was 
signed)  than  it  would  have  been  if  the  bond,  regularly 
filled  up,  had  been  first  delivered,  and  then  the  guaranty 
signed.  He  also  held,  that  the  bank  was  not  bound  to 
give  to  the  defendant  notice  of  the  non-payment  of  the 
bond,  as  to  an  endorser  notice  of  non-payment  of  a  note ; 
that  if  there  had  been  no  extension  of  time  to  Hamilton, 
or  other  act  by  which  the  defendant  had  been  injured,  his 
contract  required  him  to  pay,  if  the  bond  had  not  been 
paid ;  and  that  if  it  should  appear  to  the  jury  that  the 
bond  was  unpaid,  and  that  no  injury  had  ensued  to  the 
defendant  from  the  conduct  of  the  plaintiffs,  the  defendant 
was  not  discharged,  because  notice  to  him  had  not  been 
given,  until  afler  the  expiration  of  ten  months  from  the 
day  the  bond  became  due.     Verdict  for  the  plaintiffs. 

The  defendant  appealed,  and  now  moved 

jPor  a  Nan-suit — Because  the  bond  is  illegal  and  void, 
and  therefore  the  guarantors  were  never  liable  on  it. 

And  that  motion  failing,  then 

For  a  New  TVial — 1.  Because  the  court  erred  in  charge 
ing  that  the  guarantors  were  bound,  although  the  bond 
was  in  blank  when  signed  by  them,  there  being  no  evidence 
that  Hamilton,  or  any  one  else,  was  authorized  to  fill  it  up. 

2.  Because  the  court  erred  in  charging  that  the  bank 
was  not  bound  to  notify  the  defendant  of  the  default  of 
payment  by  Gen.   Hamilton. 

3.  Because  the  plaintiffs  were  proved  to  have  been  guilty 
of  rach  laches  as  discharges  the  defendant. 
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WcUker,  for  the  appellant,  on  the  ground  taken  for  a 
non-suit,  referred  to  the  charter  of  the  bank,  and  said  that 
corporations  are  boand  strictly  to  pursue  their  charters  ;  2 
Kent,  298-9  ;  Ang.  and  Ames,  139.  The  charter  author- 
ized the  bank  to  lend  money  on  bonds  and  mortgages,  but 
not  on  bonds  alone  ;  4  Peters,  171. 

On  the  first  ground  taken  for  a  new  trial,  he  cited  I  Hill, 
267  ;  on  the  second,  Ch.  on  Con.  667 ;  7  Cranch,  69  ;  and 
on  the  third,  1  Hill,  759. 

Bailey,  Attorney  General,  contra,  was  directed  to  con- 
fine himself  to  the  ground  taken  for  a  non-suit.  The  right, 
he  said,  to  make  a  contract  or  take  a  bond  is  incident  to 
every  corporation,  provided  it  be  not  inconsistent  with  the 
object  of  the  charter.  The  charter  here  requires  loans  to 
be  made  on  bonds  and  mortgages,  and  for  this  reason,  it  is 
said,  the  bank  cannot  take  a  bond  without  a  mortgage. 
That  provision  of  the  charter  is  merely  directory.  Its  ef- 
fect is  not  to  make  the  bond  void,  but  to  make  the  officers 
liable,  in  case  there  should  be  a  loss.     2  Kent,  277-8. 

Curia,  per  Wardlaw,  J.  This  court  is  entirely  satis- 
fied with  the  views  taken  on  the  circuit,  of  the  objection 
that  a  portion  of  the  bond  was  blank  when  the  guaranty 
was  signed.  The  verdict  has  established  that  the  defen- 
dant authorized  the  completion  of  the  bond,  and  the  delive- 
ry of  the  guaranty  along  with  it. 

So  also,  the  verdict  has  established  that  there  was  no 
extension  of  time  to  Hamilton,  or  other  act  of  the  plain- 
tiffs, by  which  the  defendant  was  injured ;  and  the  guar- 
anty is  absolute,  amounting  to  an  engagement  to  pay  ac- 
cording to  the  tenor  of  the  bond,  if  the  obligor  should  not. 
To  the  maker  of  such  a  guaranty,  notice  is  no  more  im- 
portant than  to  an  ordinary  surety ;  20  John.  365  ;  1  M^M. 
76.  If  the  bond  was  unpaid  at  its  maturity,  his  liability 
became  fixed,  and  it  is  the  debtor's  duty  to  seek  the  cred- 
itor. 

Upon  the  power  of  the  plaintiffs  as  an  incorporated  bank 
to  take  for  a  loan  of  money  a  bond  secured  only  by  guar- 
anty, the  argument  on  the  part  of  the  defendant  has  been 
strongly  pressed. 
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The  preamble  of  the  "Act  to  establish  a  Bank  on  behalf 
of  and  for  the  benefit  of  the  State,^'  by  which  this  bank 
was  incorporated,  (8  Stat.  24)  shows  that  its  design  was  to 
establish  a  bank  on  the  funds  of  the  State,  for  the  purpose 
of  discounting  paper,  and  making  loans  for  longer  pe- 
riods than  has  heretofore  been  customary ;  and  on  security 
different  from  what  has  hitherto  been  required.  The  16th 
clause  of  the  first  section  bestows  upon  the  President  and 
Directors  the  franchise  of  being  a  corporation,  with  all  the 
usual  powers  of  corporations,  especially  the  power  "  to 
have,  purchase,  receive,  possess,  enjoy  and  retain,  to  them 
and  their  successors,  lands,  rents,  tenements,  hereditaments, 
goods,  chattels,  and  effects,  of  what  kind,  nature  or  quality 
soever,  and  the  same  to  sell,  grant,  demise,  alien  or  dispose 
of,"  and  the  power  to  ordain  by-laws.  The  17th  clause 
declares  that  "  they  shall  also  be  capable  of  exercising  such 
other  powers  and  authorities  as  may  be  necessary  for  the 
well  governing  and  ordering  the  affairs  of  the  said  corpo- 
ration, and  of  promoting  its  interest  and  its  credit ;  any 
law,  usage  or  custom,  to  the  contrary  notwithstanding/' 

Under  these  expressions  of  the  legislative  will,  standing 
alone,  the  power  to  make  loans  upon  bonds  secured  at  the 
discretion  of  the  directors,  may  have  resulted,  without  oth- 
er restriction  than  such  as  would  arise  from  the  nature  of 
the  trusts  for  which  the  power  was  to  be  exercised. 

The  4th  clause  of  the  first  section,  however,  provides 
that  the  President  and  Directors  "shall  receive  money  on 
deposit,  and  pay  away  the  same  to  order,  free  of  expense ; 
discount  bills  of  exchange,  accepted  and  payable  within  the 
State  of  South  Carolina,  and  notes  with  two  or  more  good 
names  thereon,  or  secured  by  a  deposit  of  bank  or  other 
public  stock,  at  a  rate  of  interest  not  exceeding  one  per 
cent,  discount  for  sixty  days ;  and  shall  also  have  power 
to  make  loans  to  citizens  of  this  State,  in  the  nature  of 
discount,  on  real  or  personal  property,  secured  by  mort- 
gasre  and  power  of  attorney  to  confess  judgment  on  default 
of  payment.  Provided,  that  the  sum  so  loaned  shall  nev- 
er exceed  the  one-third  part  or  the  real  unincumbered  val- 
ue of  the  property  so  mortgaged ;  and  provided  further^ 
that  the  loan  shall  never  be  for  a  longer  term  than  one  year, 
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nor  draw  a  greater  interest  than  at  the  rate  of  seven  per  cent, 
which  shall  always  be  paid  in  advance,  and  shall  al- 
ways be  payable  in  the  months  of  Feb**uary  or  March 
next  succeeding  such  loan,  unless  an  earlier  day  be  fix- 
ed by  the  borrower  ;  and  provided  further^  that  no  loan 
b€  in  any  case  whatever  renewed,  unless  the  interest  for 
the  ensuing  year  be  paid  in  advance ;"  '^  and  provided 
further^  that  no  individual  be  permitted  to  borrow  on  his 
own  account,  on  the  security  of  real  property,  a  greater 
sum  than  two  thousand  dollars." 

Various  other  clauses  of  the  Act  make  special  provisions 
concerning  loans  upon  mortjQ:ages,  as  to  the  mode  of  appli- 
cation, the  form  of  the  mortgage,  its  effects,  and  the  man- 
ner of  selling  under  it,  the  means  to  be  taken  for  ascer- 
taining the  value  of  the  property  mortgaged,  and  the 
course  to  be  pursued  in  calling  in  the  loans.  The  2nd 
section  subjects  the  President  and  Directors  to  an  action  at 
law,  or  a  suit  in  equity,  to  answer  to  the  State  for  dama- 
ges incurred  "  by  taking  insufficient  security" — with  cer- 
tain provisoes ;  and  the  9th  section  of  an  amendatory  Act, 
(8  Stat.  32)  authorizes  and  requires  loans  upon  mortgage 
to  be  made  at  the  Branch  Bank  at  Columbia,  as  at  the  prin- 
cipal Bank  at  Charleston. 

It  is  contended  for  the  defendant,  that  the  express  grant 
of  the  power  to  discount  bills  of  exchange  and  promissory 
notes,  and  of  the  power  to  make  loans  on  bonds  secured  by 
mortgage,  impliedly  forbids  the  taking  of  a  bond  secured 
in  any  other  way,  and  renders  such  bond  and  its  guaranty 
void. 

Corporations  have  only  such  powers  as  are  specifically 
granted,  or  as  are  necessary  for  the  purpose  of  carrying  in- 
to effect  the  powers  expressly  granted.  When  the  grant 
is  silent  as  to  the  contract  in  question,  we  are  to  consider 
whether  a  power  to  make  such  a  contract  may  not  be  im- 
plied, as  directly  or  indirectly  necessary  to  enable  the  cor- 
poration to  fulfil  the  purpose  of  its  existence,  or  whether 
the  contract  is  entirely  foreign  to  that  purpose. 

In  the  case  of  the  Utica  Ins.  Co.  vs.  Scotty  19  John.  1, 
and  other  cases  in  New  York,  where  securities  taken  by 
corporations  were  held  void,  there  was  a  statute  expressly 
forbidding  such  corporations  from  taking  such  securities ; 
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but  a  distinction  was  taken  between  the  security  and  the 
contract  of  lending,  the  latter  not  being  covered  by  the 
statute.  It  will  be  observed  in  the  case  now  belore  us, 
that  if  the  bond  be  void,  so  is  the  contract  of  lending ;  for 
if  the  implied  prohibition  arise,  it  extends  to  every  loan 
not  made  in  the  prescribed  form.  It  is,  however,  too  strict 
to  insist  that  a  power  which  is  contained  in  a  general  grant, 
and  which  in  various  forms  may  be  pertinent  to  the  pur- 
pose of  a  corporation,  may  be  restricted  to  a  particular 
form  of  directions  for  its  exercise  in  that  form.  Whether 
the  power  to  take  bonds  for  money  lent,  would  in  general 
result  from  the  grant  of  ordinary  banking  powers  or  no, 
loans  for  long  periods  oil  bonds  were  contemplated  by  the 
charter  of  the  bank  now  before  us.  The  directions  con- 
cerning bonds  secured  by  mortgage,  seem  to  amount  rather 
to  an  express  permission  for  an  unusual  course  of  dealing, 
with  guards  to  prevent  abuses  in  it,  than  to  create  any  in- 
hibition of  other  loans,  consistent  with  the  purpose  of  the 
institution.  The  State  is  the  sole  stockholder  in  this  bank. 
The  Act  establishing  it  contains  not  only  the  usual  grant 
of  corporate  powers,  but  alsro  instructions  ibr  the  agents  of 
the  State  who  manage  it.  These  instructions  have  been 
modified  from  time  to  time,  at  the  will  of  the  legislature ; 
and  the  long  continued  usage  of  the  bank  to  lend  money, 
in  certain  cases,  upon  bond  secured  by  personal  sureties, 
appears  to  have  been  well  known  to  the  legislature.  To 
this  case  there  is  particularly  applicable  the  doctrine  ap- 
plied in  the  cases  of  Little  vs.  O^ Brian,  9  Mass.  423,  and 
Chester  Glass  Co.  vs.  Dewey,  16  Mass.  94 ;  that  the  con- 
tract is  good,  as  between  the  corporation  and  the  defendant, 
although,  for  abuse  of  its  powers,  the  corporation  may  be 
answerable  to  the  government  which  created  it.  If  the 
law  will  not  permit  a  defendant  to  refuse  payment  upon 
his  contract  with  a  private  corporation,  upon  the  ground 
that  there  was  mismanagement  of  the  corporate  powers  in 
making  such  contract,  it  cannot  discharge  a  security,  ta*- 
ken  within  the  general  scope  of  the  powers  of  a  public 
corporation,  because  the  public  agents  may  be  reprehensi- 
ble for  the  neglect  of  some  of  the  duties  prescribed  to 
them.     To  the  personal  responsibility  of  the  agents,  the 
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State  looks  for  the  secuiity  of  loans  irregularly  made,  but 
does  not  reject  as  worthless  a  security  taken  because  it 
may  be  insufficient.  Would  a  note  discounted  by  this 
bank  be  void,  because  it  had  less  than  two  good  names  7  or 
a  loan  be  void  because  it  was  made  to  a  person  not  a  citi- 
zen of  this  State  ?  In  either  of  these  cases,  as  in  the  one 
before  us,  the  departure  of  the  agents  from  their  instruC'^ 
tions,  would  be  matter  for  the  consideration  of  the  princi- 
pal,  and  not  of  the  person  contending  with  them. 
The  motion  is  dismissed. 

Richardson,  O'Neall,   Evans,  Butler,  and  Frost, 
JJ.  concurred. 


Robinsons  ^  Caldwell  vs.  Augustus  Amy. 

A  confession  of  judgment  cannot  amount  to  an  undue  preference 
under  the  prison  bounds  Act 

An  assignment  under  the  prison  bounds  Act,  is  to  be  presumed  to 
be  involuntary,  until  the  contrary  appears. 

A  preference  to  one  creditor,  to  be  unduty  within  the  meaning 
of  the  prison  bounds  Act,  must  be  fraiuduleni. 

Before  Frost,  J.  €U  Charleston^  August  16,  1844. 

This  was  a  suggestion  under  the  prison  bounds  Act. 
The  2d,  5th  and  6th  counts  contained  charges  of  undue 
preference. 

On  the  trial,  it  was  proved  that  the  defendant  was  in- 
debted to  R.  &  J.  Caldwell,  and  being  unable  to  pay  them, 
he  offered  to  them  an  assignment  of  his  furniture,  which 
they  declined  to  take,  but  recommended  to  him  to  give 
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them  his  note,  with  a  ^ood  indorser,  and  to  make  the 
assignment  of  his  furniture  to  such  indorser  fbr  his  indem- 
nity. Ill  pursuance  of  this  advice,  he,  on  the  16th  of 
April,  1844,  made  his  note  at  four  months,  payable  to  S.  R 
Bernard  or  order,  for  $1024  27,  the  amount  of  his  debt 
to  the  Caldwells,  and  procured  Bernard  to  indorse  it,  on 
the  understanding  that  the  furniture  was  to  be  assigned  to 
him.  This,  however,  was  not  done,  and  on  the  27th  of 
June,  the  defendant  made  his  due  bill  to  Bernard  for  the 
same  sum  as  that  contained  in  the  note  to  the  Caldwells, 
and  confessed  judgment  thereon  to  Bernard,  on  the  28th 
of  June.  This  was  done  to  indemnify  him  on  account  of 
his  indorsement.  A  Ji.  fa,  issued  under  the  confession,  a 
levy  was  made  on  the  furniture  on  the  3d  of  July,  and  a 
sale  was  made  on  the  6th,  and  the  proceeds,  after  paying 
certain  rent,  were  paid  to  Bernard.  On  the  8th  of  July, 
the  defendant  was  arrested  on  a  ca,  sa.  issued  on  Bernard's 
judgment.  On  the  same  day  he  filed  a  schedule,  and  on 
the  18th,  made  an  assignment  to  Bernard.  The  defendant 
had  been  previously  arrested  under  bail  process  at  the  suit 
of  the  plaintiffs,  and  had  given  bail.  On  the  9th  of  July, 
he  was  surrendered  by  his  bail,  and  on  the  same  day  filed 
a  schedule  at  the  suit  of  the  plaintiffs.  On  the  i9th,  he 
applied  for  his  discharge,  but  the  application  was  resisted 
and  this  suggestion  filed. 

His  Honor  instructed  the  jury  that  the  confession  of 
judgment  to  Bernard,  did  not,  by  itself,  constitute  an  undue 
preference,  and  he  submitted  it  to  them  to  decide  whether 
the  assignment  to  Bernard,  under  the  ca.  sa.  was  compul- 
sory or  voluntary ;  and  they  were  charged  that  if  the  con- 
fession of  judgment,  levy,  sale,  arrest  and  assignment,  were 
procured  by  defendant,  and  designed  to  secure  the  payment 
of  Bernard's  debt,  in  preference  to  the  plaintiffs  and  other 
creditors,  the  defendant  was  guilty  of  an  undue  preference 
within  the  intent  of  the  Act. 

The  jury  found  the  defendant  "guilty  of  an  undue 
preference,  and  not  guilty  of  the  other  charges.**  At  the 
suggestion  of  the  presiding  judge,  a  second  verdict  was 
written,  finding  the  defendant>  "guilty  of  an  undue  prefer- 
ence under  the  second   count  of  the  suggestion,  and  not 
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guilty  of  the  other  charges."     Both  verdicts  remained  on 
the  record. 

The  defendant   appealed,  on  the  grounds,  inter   alioj 

1.  That  his  Honor  should  have  charged  the  jury  that 
the  assignment,  under  the  prison  bounds  Act,  to  Bernard, 
must  be,  presumed  to  be  involuntary,  until  the  contrary  ap- 
pears. 

2.  That  the  confession  of  judgment  and  the  other  facts 
alleged  in  the  2d  count,  did  not  amount  to  an  undue  pre- 
ference. 

3.  That  the  jury  should  have  been  instructed  to  inquire 
whether  the  assignment  to  Bernard  altogether  delayed  and 
hindered  the  plaintiffs  from  receiving  payment. 

Moise  and  Bailey^  Attorney  General,  for  the  motion, 
cited  Rice  Eq.  7;  Rice  Rep.  352;  2  Sp.  176,  232,  617. 

Dukes  ^  Thompson,  contra,  cited  3  McO.  438 ;  1  Hill, 
127;  2  Hill,  419;   1  McC.  161. 

Curia,  per  O'Neall,  J.  The  2d,  5th  and  6th  counts, 
contain  distinct  charges  of  undue  preference.  A  general 
finding  of  guilty  of  undue  preference,  and  not  guilty  of 
the  other  charges,  would  be  too  indefinite  to  justify  the 
court  in  refusing  the  prisoner's  application.  For  it  does 
not  ascertain  the  precise  matter  which  constitutes  the  bar 
to  the  discharge  demanded.  To  do  this,  is  the  object  of 
requiring  the  creditor  to  point  out  his  objections  to  the 
prisoner's  application,  and  to  file  a  suggestion  setting  them 
out  specifically,  so  that  the  prisoner  may  answer  them,  and 
an  issue  of  fact  be  made  up  to  be  tried  by  the  jury.  The 
finding  of  the  jury  upon  such  an  issue,  is  in  the  nature  of 
a  special  verdict,  and  if  it  fails  to  find  a  fact  necessary  to 
the  judgment  of  the  court,  or  finds  the  facts  so  uncertainly, 
that  the  judgment,  if  deliveied  upon  them,  mayor  may  not 
be  right,  it  is  not  a  sufiicient  finding.  Here,  the  finding  of 
the  jury,  if  left  on  the  general  verdict  of  "guilty  of  undue 
preference,  and  not  guilty  of  the  other  charges,"  leaves  the 
matter  uncertain  as  to  what  undue  preference  is  meant. 
The  judge,  therefore,  very  properly  directed  that  the  jury 
should,  by  their  verdict,  designate  the  count  to  which  their 
finding  applied.     The  second  count  was  selected,  and  the 
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finding  of  g^uilty  of  an  "undue  preference  under  the  2d 
count  of  the  suggestion,  and  not  guilty  of  the  other 
charges,"  must  now  be  regarded  as  the  proper  Terdict. 

To  this,  as  the  ascertainment  of  the  only  facts  opposed 
to  the  prisoner's  discharge,  the  consideration  of  the  court 
will  be  directed.  It  sets  .out  a  confession  of  judgment  to 
Bernard,  a  levy  and  sale  under  the  execution,  (issued  under 
such  judgment)  of  a  part  of  the  defendant's  property  ;  and 
these  facts  are  alleged  to  be  an  undue  preference. 

The  confession  of  judgment,  it  is  clear,  was  bona  fide^ 
and  might  be  legally  enforced  by  execution.  Such  a 
judgment  t^  no  assignment  of  the  debtor^s  estate^  or  any 
part  thereof  J  to  one  creditor  in  preference  to  another.  It 
is  a  mere  lien  on  his  estate,  which,  by  law,  he  can  legally 
create,  to  secure  to  one  creditor  or  surety  an  ultimate  pay- 
ment or  indemnity,  in  preference  to  others.  This  not 
beiufif  within  the  words  of  ihe  prison  bounds  Act,  7  s.  p. 
79,  6th  Stat,  it  follows,  that  it  cannot  interpose  any  objec- 
tion to  the  prisoner's  discharge.  The  levy  and  sale 
under  the  execution,  being  mere  incidents  accompany- 
ing or  following  from  the  judgment,  it  follows  also,  that 
they  cannot  prejudice  the  defendant.  For  the  sale  under 
the  execution,  although  made  before  the  debt  to  the  Cald- 
wells  was  due,  was,  perhaps,  necessary  to  raise  the  funds 
to  pay  it ;  and  whether  that  was  so  or  not,  still,  when  the 
sale  was  made,  was  perfectly  immaterial  to  the  plaintiflb. 
They  could  not  be  prejudiced  by  it.  For  in  no  event 
could  they  claim  any  benefit  from  the  defendant's  property, 
until  Bernard's  execution  was  fully  satisfied.  So,  taking 
every  fact  found  by  the  jury,  they  do  not  constitute  an 
undue  preference ;  and  hence,  without  going  further,  the 
defendant  is  clearly  entitled  *  to  a  new  trial,  or  to  be  dis- 
charged. 

But  as  some  of  the  court  seem  disposed  to  review  the 
decisions  of  the  court,  on  the  subject  of  undue  preference, 
and  to  do  so  it  is  necessary  to  regard  the  verdict,  '^guilty 
of  undue  preference,"  as  good,  and  apply  it  to  the  6th 
count,  which  alleges  the  assignment  made  by  the  defend- 
ant, under  Bernard's  ca.  sa,  as  an  undue  preference,  I 
have  no  objection,  for  the  sake  of  the  argument^  to  meet 
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that  Yievr  of  the  case ;  and  so  regarding  the  case,  I  think 
the  defendant  is  entitled  to  a  new  trial.  For  I  think  the 
first  ground  of  appeal  states  the  law  correctly,  ^^ihat  an 
assignment  under  the  prison  bounds  Act,  is  to  be  presumed 
to  be  involuntary,  until  the  contrary  appears?^  In  other 
words,  the  assignment  is  to  be  regarded  as  the  consequence 
of  the  law,  until  the  proof,  positive  or  presumptive,  shews 
that  the  form  of  law  was  resorted  to  by  the  defendant  to 
cover  up,  and  thus  carry  out  more  safely,  his  corrupt  inten- 
tion of  unduly  preferring  one  creditor  to  another. 

In  Walker  vs.  Briggs,  I  Hill,  126,  130,  the  previous 
cases  of  undue  preference  were  reviewed,  and  the  result 
stated,  in  the  language  of  the  Judge  delivering  the  opinion, 
'%y  an  undue  preference,  I  understand  such  an  intentioftal 
preferring  of  one  creditor  as  may  enable  him  to  receive  pay- 
ment, and  altogether  defeat,  delay,  or  hinder  another  from 
being  paid"  This  was  substantially  declaring  that  a 
preference,  to  be  undue,  within  the  meaning  of  the  Act, 
must  be  fraudulent.  For  the  words  quoted  from  the 
opinion  are  ingredients  of  a  fraud  against  creditors  under 
the  statutes  of  Elizabeth,  and  also  at  common  law.  This 
principle  was  followed  out  and  enforced  in  Crenshaw  vs. 
Wetsel,  2  Hill,  419.  There,  the  assignment  was  altogether 
voluntary,  and  was  of  the  debtor's  whole  estate,  and  was 
found  by  the  jury  to  be  fraudulent.  In  reference  to  that 
state  of  facts.  Judge  Johnson  said,  "the  true  intention  of 
the  Act  was  to  exclude  from  its  benefits  only  such,  as  in 
prrfering  one,  intended  to  deprive  the  other  of  the  means  of 
obtaining  his  debt,  or  a  rateable  proportion  of  the  value  of 
bis  debtor's  property,  or  the  fund  in  his  possession."  This 
was  the  reiteration  of  that  which  had  been  previously  said 
in  Walker  vs.  Briggs,  in  •different  words ;  and  like  it, 
sets  out  the  facts  necessary  to  make  the  preference  fraudu- 
lent. The  subsequent  cases  of  Smith,  Wright  4*  Co.  vs. 
Campbell  ^  Co.  Rice,  367 ;  Weed  ^  Fanning  et  aU 
vs.  Evans,  2  Spears,  232,  recited  in  terms  that  the  pre- 
ference, to  be  undue,  must  be  fraudulent.  After  the  sub- 
ject has  undergone  so  much  and  so  consistent  judicial 
investigation,  from  1833  to  1843,  it  cannot  be  either  neces- 
sary or  proper  to  go  back  to  the  Act,  to  give  it  a  fresh  con* 
stniction. 
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So  much  for  the  review  of  out  coses  on  the  subject  of 
undue  preference.  It  is  now  proper  to  recur  to  the  prison- 
er's case,  under  the  assignment  to  Bernard,  to  effect  his 
liberation  under  the  prison  bounds  Act.  That,  to  affect 
him,  must  be  volurUary^  and  have  the  effect  of  depriving 
the  plaintiffs  of  some  legal  advantage  or  right.  This 
will  be  made  apparent  by  looking  to  Walker  vs.  BriggSf 
and  considering  the  circumstances  under  which  the  assign- 
ment to  Cathcart  was,  in  that  case,  ruled  to  be  voluntary, 
and  an  undue  preference.  The  defendant,  Briggs,  had 
been  in  custody  under  Walker^s  ca.  sa.  for  nearly  a  month 
before  Oathcart's  ca.sa.  was  lodged — he  was  under  no  ne- 
cessity to  give  it  an  earlier  day  than  he  gave  to  Walker^s  ; 
notwithstanding  thatj  he  applied,  assigned,  and  was  dis- 
charged under  it,  before  he  offered  to  assign  under  Wal- 
ker's. His  assignment  there,  as  here,  covered  and  carried 
to  the  assignee  choses  in  action  which  were  not  subject 
to  the  lien  of  Cathcart's  fi.  fa.  which  was  older  than 
Walker's ;  and  there,  unnecessarily  gave  to  Cathcart  a 
preference,  which  deprived  Walker  of  the  legal  advan- 
tage and  right,  which  his  previous  arrest  of  the  defend- 
ant gave  him,  to  have,  at  least,  a  cotemporaneous  assign- 
ment with  Cathcart.  It  was  held  to  be  an  undue  or  frau- 
dulent preference.  In  this  case,  the  facts  shew  that  the 
assignment  cannot  be  legally  regarded  as  voluntary,  and 
hence,  not  within  the  rule  of  Walker  vs.  Briggs.  The 
defendant  was  arrested  on  Bernard's  ca.  sa,  on  the  8th  of 
July ;  he  filed  his  schedule  the  same  day;  and  the  clerk,  as 
was  his  duty,  published  a  ten  day  rule  for  his  discharge  on 
the  19th.  On  the  9th  he  was  surrendered  by  his  bail  in 
this  case,  and  the  ten  day  rule  for  his  discharge,  on  the 
20th,  was  properly  published*  by  the  clerk.  When  the 
19th  day  came  up,  the  plaintiff  in  execution,  Bernard,  had 
the  right  to  say,  make  your  assignment;  and  without  a 
word  from  him,  this  was  the  law's  demand  from  the  de- 
fendant ;  he,  accordingly,  was  legally  compelled  to  make  the 
assignment  which  he  did,  and  its  supposed  voluntary  char* 
acter  is  thus  destroyed.  But  the  plaintiffs  were  deprived 
of  no  legal  advantage  or  right ;  they  had  no  expectation  or 
claim  to  have  a  prior  or  equal  assignment  with   Bernaid. 
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According  to  law,  they  were  postponed  one  day  to  him. 
The  motion  for  a  new  trial  is  granted. 

Evans  and  Wardlaw,  JJ.  concurred. 

Butler,  J.  I  acquiesce  in  this  opinion,  because  the 
question  has  been  settled  by  previous  adjudications. 

Frost,  J.  dissenting.  The  jury  were  instructed  that 
a  voluntary  assignment  by  a  debtor,  whose  insolvency  was 
reduced  to  certainty,  of  his  whole  estate  to  one  creditor  for 
the  payment  of  his  claim,  was  an  undue  preference,  within 
the  meaning  of  the  Act.  A  new  trial  is  granted,  on  the 
ground  that  such  an  assignment,  unless  fraudulent,  is  not 
an  undue  preference,  and  that  the  question  of  fraud  should 
have  been  submitted  to  the  jury.  A  brief  review  of  the 
cases  will  shew  that  the  judgment  of  the  court  goes  be* 
yond  all  former  authorities ;  and  a  cursory  consideration 
of  the  effects  of  the  decision  will  shew  that  the  intention 
of  the  legislature  is  frustrated  by  it. 

In  Walker  vs.  BriggSj  the  defendant  was  arrested  on 
5th  September,  under  a  ca,  sa.  issued  on  a  judgment  of  the 
plaintiff,  and  gave  bond  for  the  prison  rules,  but  took  no 
steps  for  his  discharge.  Afterwards,  on  the  12th  October, 
he  was  arrested  under  ca.  sa.  at  the  suit  of  Robert  Oath- 
cart.  On  the  13th,  he  filed  a  schedule  of  his  whole 
estate,  for  a  discharge  under  Cathcart's  execution,  and  on 
the  22d,  assigned  it  to  Cathcart,  and  was  discharged.  A 
part  of  the  property  assigned  to  Cathcart  consisted  of 
choses  in  action.  On  the  application  of  the  defendant  af- 
terwards, for  a  discharge  from  the  plaintiff's  execution,  it 
was  resisted,  and,  among  other  objections,  it  was  alleged 
'Hhat  the  defendant  had,  since  his  arrest,  assigned  his 
estate  to  one  creditor,  Robert'  Cathcart,  in  preference  to  the 
plaintiff."  The  objection  to  the  defendant's  discharge  was 
not  that  he  ]A^<di,  fraudulently  assigned  his  whole  estate. 
It  was  held  that  the  defendant  was  guilty  of  an  undue 
preference.  In  the  opinion  of  the  court  it  is  said,  *Hhe 
question  of  undue  preference,  in  the  case  under  considera- 
tion, depends  upon  the  fact,  whether  the  defendant  was 
compelled,  by  law,  to  make  an  assignment  to  Cathcart,  in 
preferenoe  to  the  plaintiff.     For  that  the  assignment  to  him 
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is  a  preference,  and  if  made  voluntarily,  and  witbont  legal 
compulsion,  is  an  undue  one,  is,  I  think,  demonstrable.     It 
is  true  that  an  assignment  of  the  debtor's  estnte,  which 
will  deprive  him  of  the  benefit  of  the  Act,  must  be  his 
own  voluntary  act,  and  not  by  operation  of  law.     But  if  a 
party  takes  advantage  of  legal  process  to  give  an   undue 
preference,  by  making  under  it  an  assignment,  it  would  be  as 
much  the  debtor's  fraud,  as  if  it  had  been  done  without  the 
intervention  of  process."     As  to  what  act  does  not  constitute 
an  undue  preference,  it  is  said,  "the  payment  must  be  bona 
fide^  and  must  not  be  of  such  a  portion  of  the  defendant's 
estate,  as  would  shew  that  he  intended  to  pay  one  in  exclu- 
sion   of  all   others."     An  undue   preference  is  then   de- 
fined to  be,  "such  an  intentional"  (not  fraudulent)  "prefer- 
ing  of  one  creditor,  as  may  enable  him  to  receive  payment, 
and  altogether  defeat,  delay  or  hinder  another  from  being 
paid.     This  is  the  efi!6ct  of  the  assignment  of  the  choses 
in   action  to   Cathcart ;  it   gives  to    him  all  the  debtor's 
means  of  payment,  and  thus  defeats  the  plaintifi*  altogether." 
These  are  the  general  principles  deducible  from4he  case, 
and  which   controlled  the  decision  of  the  court,  that  the 
assignment  to  Cathcart  was  an  undue  preference.     A  frau- 
dulent intention  is  not  insisted  on,  or  mentioned,  as  a  con- 
stituent circumstance  of  an  undue  preference.     The  crite- 
rion of  such  preference,  is  affirmed  to  be  such  as  altogether 
defeats,  delays   or   hinders  another  creditor,  and  shews  an 
intention  to  pay  one  in  exclusion  of  all  others. 

In  Crenshaw  vs.  Wetsel,  it  was  objected  to  the  defendant's 
discharge,  that  he  had,  within  three  months  before  his 
arrest,  paid  or  assigned  his  estate,  or  a  part  thereof,  to  some 
creditors  in  preference  to  the  plaiiitifi*.  The  jury  found 
the  defendant  guilty  on  this,  and  three  other  grounds. 
This,  however,  was  the  only  one  considered  by  the  court. 
The  objection  did  not  allege  that  the  assignment  was  frau- 
dulent— and  there  was,  of  course,  no  finding  of  the  jury 
to  that  effect.  The  defendant  appealed,  on  the  ground 
that  the  circumstances  did  not  constitute  such  an  undue 
preference  as  should  deprive  him  of  the  benefit  of  the  Act. 
Johnson,  J.  delivering  the  opinion  of  the  court,  states  the 
evidence  in  support  of  the  charge  to  be,  ^Hhat  defendant 
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had,  within   three  months  before   his  arrest  at  tb«  suit  of 
the  plaintiffs,  sold  and  disposed  of  the  whole  of  his  visible 
estate  and  effects,  and   appropriated    the   proceeds   to   the 
payment  of  some  of  his  creditors,  and  assigned  his  books 
of  account  to  others,  to  the  exclusion  of  the   plaintiff;" 
and  states   the  question  to  be,  "whether  the  circumstances 
stated,  constitute  such  an  illegal  preference  of  one  creditor 
over  another,  as  to  deprive  the  defendant  of  the  benefit  of 
the  Act."     The  judgment  of  the  court  was  thus  briefly 
expressed.     "There  can  be  no  difficulty  about  the  present 
case.     The  defendant  knew  he  was  insolvent,  and  having 
ascertained  the  amount  of  his  means  by  an  actual  sale  of  his 
property,  and  knowing,  as  he  necessarily  must  have  donoi 
that  they  were  insufficient  to  pay  all  his  debts,  in  common 
honesty  and  fair  dealing  he  ought  to  have  distributed  them^ 
pro  ratOj  amongst  his  creditors ;  and  that  was  precisely 
what  was  contemplated  by   the  Act."     The  motion    for  a 
new  trial  was  refused.     In  this   case,  iind  in  Walker  vtf* 
Briggs^  the  question  came  up  distinctly  ;  and  it  was  ad- 
judged, a^  a  conclusion  of  la'.v,  that  a  voluntary  ass)gn«> 
meat,  by  an  insolvent,  of  his  whole  estate,  to  one  creditor 
or  to  several,  in  exclusion  of  others,  was  an  undue  prefer- 
ence.    No  fraud  was  charged  in  the  objections  to  the  dis- 
charge,  nor  found   by  the  jury,  and  the  decision    of  the 
court    was    unqualified.     In    Smithy    Wright  4*   Co.  v$* 
Campbell  t^  Co.  it  was  decided  that  an  assignment  by 
an   insolvent  debtor   of  his  whole  estate  to  trustees,  in 
trust  to  pay  all  his  creditors,  though  with  preferences,  was 
not  an  undue  preference.     That  is  all  which  is  decided  by 
the  case.     In  the  opinion  of  the  court,  the  definition  of  an 
undue  preference,  announced  in  Walker  vs.  Briggs  to  be 
*^uch  an  intentional  prefering  one  creditor  as  may  enable 
him  to  receive  payment,  and  altogether  defeat)  delay  or 
hinder  another,*'  is  confirmed.     It  is  added,  "this  is,  I  still 
think,  a  just  definition  of  an  undue  preference.     To  b^ 
within  it,  the  preference  must  be  fraudulent ;  and  this  is 
what  is  said  by  the  subsequent  cases.      The  intentianml 
preference  of  one   to  another,  so  as  altogether  to  defeat^ 
eUday  6r  hinder  another  creditor  from  being  paid^  pre- 
0e»U$  all  the  ingredients  which  make  out  a  frauds  nther 
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ai'common  law  or  under  the  statutes  to  prevent  fraudu- 
lent conveyances.^^  The  last  proposition  qualifies  the  pre- 
ceding, and  is  obviously  introduced  to  reconcile  the  whole 
opinion  with  Walker  vs.  Briggs,  which  declares  an  in- 
tentional assignment  by  a  debtor,  in  insolvent  circumstan- 
ces, of  his  whole  estate  to  one  creditor,  to  be  an  undue 
preference,  by  affirming  that  such  an  assignment  combines 
all  the  elements  and  indicia  of  fraud. 

These  are  the  only  cases  in  the  reports  of  assignments 
of  the  whole  estate  of  the  insolvent.  Weed  ^  Fanning' 
et  ah  vs.  Evans,  was  the  case  of  a  partial  assignment  of 
the  debtor's  effects,  bearing  no  proportion  at  all  to  his 
whole  property.  In  that  case,  it  was  decided  that  such  an 
assignment,  to  be  an  undue  preference,  should  be  fraudu- 
lent, and  that  the  fraudulent  intention  was  a  question  for 
the  jury.  But  that  is  a  very  different  case  from  this.  The 
assignment  of  the  wholcy  without  leaving  any  thing  at  all 
remaining  towards  satisfying  the  rest  of  his  creditors,  is 
very  far  removed  from  an  assignment  of  a  particular  part 
of  his  effects  to  a  particular  creditor.  In  that  case  it  is 
said  that  no  preference  is  undue,  which  is  not  fraudulent, 
and  that  intention  is  a  question  for  the  jury.  But  in  so  far 
as  those  propositions  extend  beyond  the  case,  they  are 
mere  obiter  dicta.  The  authority  of  solemn  adjudications 
cannot  thus  be  overruled  by  a  side  wind. 

Having  shewn,  as  I  think,  that  the  judgment  of  the 
court  in  this  case  goes  beyond  all  former  authority,  I  shall 
briefly  enquire  into  the  effect  of  it  on  the  insolvent  laws. 

It  may  not  be  unprofitable  to  refer  to  the  Act  and  co- 
temporaneous  constructions,  to  shew  the  error  of  the 
more  recent  decisions,  and  particularly  of  the  decision  in 
this  case. 

The  prison  bounds  Act  provides  that  no  prisoner  shall  be 
entitled  to  its  relief,  who  shall,  within  three  months  prior  to 
his  arrest,  "have  paid  or  assigned  his  estate,  or  any  part 
thereof,  to  one  creditor  in  preference  to  another ;"  and  in  a 
subsequent  part  of  the  same  clause,  when  providing  for 
a  trial  of  any  accusation  of  a  violation  of  the  Act,  directs 
that  if  any  person  is  charged  with  an  "undue  preference," 
it  may  be  tried  by  a  jury.     The  obvious  import  of  the 
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word  '^undue,''  is  contrary  to  the  provision  of  the  Act, 
which  immediately  precedes  it,  and  it  was  only  used  to 
avoid  repetition.  From  the  enactment  of  the  law  until 
1826,  when  Creyton  <J*  Sloan  vs.  Dickerson  was  dc^cided, 
any  payment,  however  inconsiderable,  to  one  creditor, 
within  three  months  from  the  arrest,  was  held  an  undue 
preference. 

In  Stover  vs.  Duren,  2  McC.  266,  a  witness  proved 
that  the  defendant,  since  his  arrest,  had  paid  him  twelve 
dollars.  On  the  trial,  it  was  submitted  to  the  jury 
whether  this  was  a  fraudulent  preference  of  one  creditor 
over  another.  A  new  trial  was  granted,  on  the  ground  that 
the  preference  of  one  creditor  to  another,  per  se,  deprived 
the  defendant  of  the  benefit  of  the  Act ;  and  that  the  Act 
did  not  authorize  any  enquiry  by  the  jury^  whether  it  was 
fraudulent  or  not. 

In  Creyton  ^  Sloan  vs  Dickerson^  3  McC.  440,  the 
defendant  had  paid  thirty  or  forty  dollars  to  a  creditor.  It 
was  ruled  that  the  mere  payment  of  a  sum  of  money  to  a 
creditor,  should  not  prevent  the  defendant's  discharge  ;  and 
that  a  payment  of  small  debt,  incurred  for  the  indispen- 
sible  support  of  a  man's  family,  should  not  be  adjudged  an 
undue  preference. 

It  must  certainly  be  contrary  to  the   intention   of  the 

Act,  as  it  is  inconsistent  with    former  decisions,  that   an 

insolvent  debtor  may  exercise  a  power  of  disposing  of  his 

whole  property,  in  payment  to  one  creditor,  in   preference 

to  all  the  rest.    When  it  is  decided  that  it  is  not  illegal  for 

an  insolvent  debtor  to  make  a  voluntary,  intentional  as^^ 

sigoment  of  his  whole  estate  in  payment  of  one  creditor^ 

every  practical  restraint  which   might  operate  for  the  pro* 

tection  of  the  creditor,  is  relinquished.     The  qualification 

of  the  power  of  the  debtor,    that,  in  the   opinion    of  the 

jary,  its  exercise  shall   not  be   fraudulent,   may   prove  a 

snare  to  the  debtor,  but  is  of  no  benefit  to  the  creditor.     If 

an   assignment  of  the  whole  estate  of  an  insolvent  to  one 

creditor  is  not  illegal,  what  circumstance  shall  determine 

it  to  be  fraudulent  ?     To  defeat,  delay,  hinder  and  entirely 

exclude  all  other  creditors,  is  the   direct   and   immediate 

effect  and  intention,  and  the  legal  operation  of  the  act. 
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This,  it  is  decided,  does  not  amount  to  an  undne  prefer- 
ence. Fraudulent  design  must  then  be  sought  and  disco- 
Tored  in  something  else.  It  is  difficult  to  conceite  in 
what  it  can  consist,  except  in  making  such  an  assign uont 
to  one  who  is  not  a  creditor.  The  common  law  will  take 
cognizance  of  such  a  case,  and  it  is  not  within  the  provi- 
sions of  the  Act,  which  only  regulates  assignments  to  those 
^  who  are  creditors.  Motives  of  resentment  against  the 
creditor,  or  in  respect  to  his  demand,  cannot  be  the  criteri- 
on of  a  fraudulent  preference,  for  the  injury  to  the  credi- 
tor was  the  mischief  the  Act  was  designed  to  prevent, 
which  is  quite  independent  of  any  consideration,  whether 
the  preference  proceeded  from  affection  to  the  assignee  or 
malice  towards  the  creditor. 

It  is  the  duty  of  the  court  to  give  construction  to  all 
statutes,  and,  as  far  as  possible,  to  direct  and  define  their 
operation.  But  the  effect  of  the  decision  in  tliis  case  will 
be,  to  leave  the  question  of  undue  preference  almost,  if  not 
entirely,  to  the  jury.  If  the  voluntary  assignment  by  an 
insolvent  debtor  of  all  his  effects  to  a  surety,  in  payment 
of  a  judgment  confessed  before  the  liability  of  the  surety 
had  attached  by  the  debt  becoming  payable,  and  that 
under  cover  of  legal  process,  and  by  procurement  of  the 
debtor  (which  is  this  case)  be  not  illegal,  it  is  difficult  to 
State  a  case  that  would  be  illegal.  The  law  will  furnish 
no  rule  or  principle  by  which  to  decide  what  act  may  con- 
stitute an  undue  preference,  which  can  be  determined 
only  by  the  verdict  of  a  jury.  The  only  aid  the  court 
can  give  them  in  the  enquiry  will  be,  that  no  assignment 
which  may  be  brought  within  this  case,  is  an  undue  pre* 
ference  in  law ;  but  if  they  can  discover  any  proof  of 
fraudulent  intention,  which  is  not  cognizable  by  the  law, 
they  may  find  the  defendant  guilty.  The  consequence  of 
thus  leaving  the  question  of  undue  preference,  undefined 
by  law,  to  a  jury,  must  prove  mischievous,  both  to  the 
debtor  and  creditor.  Both  will  experience  what,  in  the 
opinion  in  Weed  and  Fanning  et  aL  vs,  Evans^  is  de- 
scribed to  be  the  tyranny  and  injustice  of  an  administra- 
tion of  the  law,  where,  in  different  eases,  the  saHMf  Vitm^ 
m.  lead  to  diffi&ssnt 
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Richardson,  J.  The  seventh  section  of  the  prison 
bounds  Act  is  au  important  provision  in  cases  of  insolvent 
debtors,  and  I  embrace  the  occasion  for  offering  my  con- 
struction of  its  object  and  meaning. 

The  enactment  is  as  follows — "nor  shall  any  prisoner  be 
discharged,  without  fully  satisfying  the  action  or  execution 
on  which  he  or  she  is  confined,  if,  &c.  (fie.  or  who  shall 
have,  within  three  months  before  his  or  her  confinement, 
or  at  any  time  since,  paid  or  assigned  his  estate,  or  any 
part  thereof,  to  one  creditor  in  preference  to  another,  or 
fraudulently  sold,  conveyed  or  assigned  his  estate,  to  de- 
fraud his  creditors ;  but  wherever  a  prisoner  shall  be 
accused,  by  the  plaintiff  or  his  agent,  of  fraud,  or  his  hav« 
ing  given  an  undue  preference  to  one  creditor  to  the  preju- 
dice of  the  plaintiff,  <fic.  (fie.  it  shall  be  lawful,  (fie.  for  the 
Judge,  (fie.  to  direct  a  jury' to  be  impanneled,"  (fie.  It  ia 
plain  that  the  jury  are  to  try  the  charge  of  fraud,  in  case 
of  a  fraudulent  assignment  of  his  estate  to  any  one.  This 
constitutes  one  distinct  class  of  cases.  Or  to  try  the  charge 
of  undue  preference  of  one  creditor  to  another,  which 
eonstitutes  another  aiid  very  different  class  of  cases ;  of 
which  latter,  fraud,  at  least  in  its  proper  and  usual  mean- 
ing— deceit  or  turpitude^  is  not  and  cannot  be  predicated. 
It  cannot  be  immoral,  vile,  base  or  fraudulent,  to  prefer 
one  just  creditor  to  another,  where  both  cannot  be  paid. 
It  is  a  mere  choice  or  selection  from  among  equal  debts ; 
and  the  privilege  belongs  to  all  debtors,  as  a  general  rule 
of  law. 

Most  assuredly,  any  man  may  duly,  justly,  and  with 
exact  moral  propriety,  prefer  the  repayment  or  return  of  a 
trust  fund,  confided  to  his  keeping,  as  one  never  to  be  put* 
at  hazard  in  trade  or  speculation,  but  which  he  has  incaih 
tiously  so  used  and  lost.  Such  a  preference  could  not  be 
nndue.  And  such  a  case  plainly  indicates  the  import  and 
meaning  of  the  Act,  in  the  terms  "undue  preference,"  aa 
contradistinguished  from  the  other  class  of  cases  of  frau- 
dulent or  dishonest  assignments  of  estates,  not  to  pay  a  cre- 
ditor, but  to  cover  a  man's  estate  against  creditors  generally. 
Such  are  the  frauds  meant  by  the  Act  in  the  former  clas4 
of  CAaes-^FrHbey  pre-suppose  intrinsic  dishonesty.     But  good 
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men  may  carry  out  their  choice  or  selection  of  creditors, 
to  undue  partiality  and  preference,  without  any  fraud  or 
turpitude.  And  in  such  cases,  they  are  simply  estopped 
in  the  privilege  of  swearing  out  of,  as  given  by  the  Act, 
and  remain  in  statu  quo,  in  jail,  or  the  prison  bounds. 
In  such  a  ca^e  there  is  no  penalty,  but  the  loss  of  the  pri- 
vilege of  being  discharged  without  full  payment  of  the 
plaintiff.  The  positive  penalty  of  the  seventh  section 
of  losing  the  prison  bounds,  is  confined  to  cases  of  render- 
ing no  schedule ;  and  in  the  tenth  section,  the  severest 
penalty  is  also  confined  to  those  of  false  schedules,  and 
does  not  extend  to  cases  of  only  undue  preference.  I  would 
say  little  upon  the  merits  or  demerits  of  the  particular  case 
before  the  court.  Perhaps  every  charge  of  "undue  pre- 
ference" constitutes  a  complex  question,  very  proper  for  the 
consideration  of  a  jury.  I  have  supposed  the  case  of  a 
trust  fund,  the  preference  of  which  could  scarcely,  in  any 
case,  be  deemed  undue.  Now  take  the  converse  case, 
that  of  an  ordinary  debt  of  a  failing  trader,  being  express- 
ly preferred  to  the  return  of  the  trust  money  so  misapplied 
and  lost ;  but  this  defeated  by  an  express  assignment  to 
pay  the  ordinary  debt  in  preference.  Would  or  would  not 
such  an  assignment,  apart  and  separated  from  all  fraud,  be 
an  undue  preference.  I  need  scarcely  say  every  man  re- 
sponds, yes  I 

What,  then,  should  be  the  rule  in  cases  of  the  charge  of 
undue  preference  J  It  must  have  reference  to  the  debt 
preferred — to  the  particular  obligation  of  the  debtor — to 
the  confidence  created  by  him,  with  the  party  complaining, 
to  his  right  of  equality,  to  the  time  and  manner  of  the 
preference,  <&c.  <&c.  Was  it  not  undue,  inconsistent  with 
duty  ?  The  jury  must  judge.  Let  us  now  turn  to  the 
adjudged  cases,  to  find  if  they  forbid  the  proposed  construc- 
tion of  the  Act,  and  have  rendered  undue  preference  and 
fraud,'one  and  the  same.  The  first,  is  that  of  Stover  vs. 
Duren,  2  McC.  266.  That  decision  would  make  every 
preference  of  one  creditor  to  the  plaintiff,  if  made  within  the 
time  limited  by  the  Act,  ipso  facto,  "undue."  None  of  the 
court  now  concur  in  so  indiscriminate  a  rule.  And  my 
own  objections  are  manifest  from  what  has  been  just  set 
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forth.  I  did  not  concur,  originally,  in  that  exposition. 
But  the  majority  did  concur.  The  next  cases  are  Bow- 
en^s  case,  Rice,  352 ;  and  Evans's  case,  2  Spears,  232.  In 
those  cases,  the  Judge  pronouncing  the  decision  considers 
"undue  preference''  and  fraud,  as  one  and  the  same.  But 
I  cannot  perceive,  in  the  points  necessarily  adjudged,  the 
authority  for  such  identity  between  "undue  preference" 
and  a  moral  fraud. 

The  term  fraud,  is  often  predicated  of  actions  or  conduct 
done  in  contravention   of  the  specific  provision  or  inhibi- 
tion  of  an   Act  of  the  Legislature.     As,  for  instance,  the 
resohuion  of  Banks  not  to  pay  in  gold  or  silver.     No  one 
supposed  it  a  moral  fraud,  but  a  fraud,  as  being  in  contra* 
vention  of,  and  infracting,  their  charters.     So  in  the  case  of 
Stover  vs,  Duren,  the  Judge   might,  in   this  sense,  have 
well  said,  every  possible   preference,  made  within  the  time 
limited,  is,  per  se,  a  fraud — is  against  the  prohibition  of  any 
preference  by  the  Act,   in  fraud  of  the  Act.     But  take  the 
decisions  in  their  extreme  sense  and  opposition,  and   they 
stand  as  follows.     First — every  preference  of  one  creditor 
to  another,  given  within  three  months,  (&c.  is,  per  se,  "un^ 
due,"  and  an  infraction  of  the  prison  bounds  Act ;  Stover 
vs,  Duren,     Secondly.  No  preference  is   undue,  so  as  to 
be  an  infraction  of  the  Act,  unless  it  be  fraudulent,  moral- 
ly  fraudulent ;   BowerCs   case    and   Evans's.     If  so,    the 
latter   decision,   correcting   the   former,  is,  itself,  as  fair  a 
subject  for  judicial  correction.     And  it  may  be,  as  in  many 
extreme  opinions,  the  wiser  judgment  lies  between  them. 
My  course  has  been  to  shew — First.  From  the  letter  of  the 
Act.     Secondly.  From  its  words  and  object,  as  a  necessary 
substitution  for  a  bankrupt  Act.     Thirdly.     From  moral 
consistency  and  rational  propriety.     That  the  preference  of 
one  creditor  to  others  may  be  undue,  that  is,  inconsistent  with 
a  due  regard    for  the  claims    of  other    creditors,   without 
such  preference  being  dishonest  or  fraudulent — and  that  it 
is,  by  no  means,  to  be  put  on  the  footing   of  a  fraudulent 
assignment,  to  mask  a  man's   estate  against  legal  liability. 
That   if  the  two  be  confounded,  the  plain  and  necessary 
guard    of  the   Act   against  extreme  partiality,  perverse   or 
angry  prejudice,  and  the  wilfulness  of  incarcerated  debtors^ 
may  be  greatly  defeated. 
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jB.  Af.  Whiting,  Assignee,  vs.  Elizabeth  Priichard  ei  al. 

In  8ci  fa.  to  revive  a  judgment  againt  an  heir,  semhle,  it  should  be 
m^ide  to  appear  on  the  face  of  the  proceedings,  that  he  is  in  posses- 
sion of  lands,  of  which  his  ancester  died  seized,  (a.) 

The  City  Court  of  Charleston  has  no  jurisdiction  to  issue  a  m/6. 
to  revive  a  judgment  against  parties  who  are  not  subject  to  the  juris- 
diction of  the  court,  (b.) 

Clusere?  Can  the  assignee  of  a  judgment  bring  5ci /a.  thereon  ia 

bis  own  name? 

Tried  in  the  City  Court  of  Charleston,  November  Term^ 

1844. 

This  was  a  motioa  to  set  aside  a  scire  facias,  on  the 
ground  of  irregularity. 

On  13lh  October,  1844,  the  clerk  signed,  under  the  seal 
of  the  court,  a  writ  purporting  to  be  a  writ  oi  scire  facias^ 
to  revive  a  judgment,  returnable  to  November  Term,  1844, 
directed  to  the  sheriff  of  the  City  Court,  and  "To  all  and 
singular  the  sheriffs  of  the  State,"  reciting  that  Wilkes 
and  Wilkins,  in  the  City  Court,  at  July  Term,  1828,  re- 
covered  a  judgment  against  William  Pritchard,  Senior,  for 
three  hundred  and  twenty-three  dollars  and  sixty-four 
cents,  and  thnt  John  Wilkes,  the  surviving  co-partner  of 
Wilkes  and  Wilkius,  had  assigned  all  his  right  in  the  judg- 
ment to  E.  M.  Whiting — that  William  Priichard,  Senior, 
has  died  intestate,  and  no  administration  has  ever  beea 
had  of  his  goods  and  chattels,  rights  and  credits.  That 
William  Pritchard,  Senior,  has  left  as  heirs  or  distributees, 
Elizdberh  Pritchard,  Constaiitia  Heyward,  and  other  par- 
ties, defendants  thereto.  That  execution  of  the  damages, 
costs  and  charges,  still  remains  to  be  made ;  for  remedy 
whereof,  the  sheriffs  aforesaid  were  comtnanded,  by  £ood 
and  lawful  men  of  their'  respective  districts,  to  give  notice 
to  Elizabeth  Pritchard  and  the  other  named  defendants,  to 
be  and  appear  before  the  Recorder  of  the  City  of  Charles- 
ton, at  the  City  Court,  on  the  first  Monday  of  November, 
1844,  to  show  cause  why  the  said  E.  W.  Whiting  ought 
not  to  have  judgment  aad  execution  against  theiB»  iot  the 
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damages  and  costs  of  the  goods  and  chattels,  negroes, 
lauds  and  tenements,  which  were  of  the  said  William 
Pritchard,  Senior,  at  the  time  of  his  death,  and  now  in 
their  hands,  according  to  the  force,  form  and  effect  of  the 
said  recovery. 

This  writ  was  lodged  in  the  office  of  the  City  sheriff, 
on  the  13th  October,  1844 — and  also  in  the  offices  of  the 
sheriffs  of  Beaufort  and  Georgetown  districts.  The  sheriff 
of  Beaufort  district  made  return  that  he  had  personally 
served  Paul  Pritchard  with  a  copy,  and  left  copies  for 
Elizabeth  Pritchard,  Constantia  Heyward,  Charity  Pritch- 
ard and  Richard  Pritchard  at  their  residences,  by  his  special 
deputy.  The  Sheriff  of  Georgetown  district  made  return 
that  a  copy  for  each  of  the  defendants  was  left  at  the  resi- 
dence of  Mary  Nesbitt,  wife  of  Robert  Nesbitt,  W.  P. 
Hamilton  and  Catharine  Hamilton,  on  Waccamaw  River, 
by  the  sheriff's  deputy. 

The  grounds  taken  in  support  of  the  motion  were, 
1.  That  the  writ  was  improperly  directed,  and  was 
served  on  persons  not  subject  to  the  jurisdiction  of  the 
City  Court — 2.  That  it  did  not  appear  in  any  part  of  the 
proceedings,  either  on  the  face  of  the  writ  or  in  the 
sheriff's  return,  that  the  defendants  were  in  possession  of 
any  lands  of  which  the  intestate  died  seized. 

The  Recorder  granted  the  motion,  and  the  plaintiff  ap- 
pealed, and  now  moved  that  the  decision  be  reversed,  on 
the  ground,  that  by  sci.  ja,  which  is  a  proceeding  on  the 
record,  a  judgment  can  be  revived  against  defendants  who 
are  not  within  the  jurisdiction  of  the  court. 

T.  P.  Magralh,  for  the  motion.  Has  the  City  Court 
the  power  to  revive  its  judgment  when  defendant  is  be- 
yond its  jurisdiction  ?  This  may  be  ascertained  by  enquir- 
infif  whether  the  presence  of  defendant  is  necessary.  If  it  is, 
then  defendant  may  have  it  in  his  power  to  render  the  judg- 
ment of  the  court  inoperative  by  withdrawing  himself  when- 
ever he  pleases.  But  we  say  that  the  presence  of  defend- 
ant is  not  necessary  to  enable  a  court  to  revive  its  judg- 
ment. In  England  and  in  this  State  the  authorities  de- 
cide that  a  judgment  ma)'  be  revived  upon  the   return  of 
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nihil  to  the  sei.  fa,  when  the  defendant  cannot  be  found  ; 
2  Saunders  Rep.  72 ;  2  Brevard,  108.  If  this  be  the  rule, 
why  deny  its  applicabihty  to  the  City  Court  ?  Because 
they  say  that  the  City  Court  is  a  local  jurisdiction.  Con- 
ceded, but  does  this  circumstance  deprive  it  of  the  pow^ 
to  render  its  judgments  elSective?  To  say  that  a^  court  can 
give  judgment  and  not  render  that  judgment  available,  i9 
to  say  that  the  court  has  a  right,  but  cannot  exercise  it. 
It  is  contended  moreover  that  the  A.  A.  organizing  the 
City  Court  restrain  its  process  to  the  City  of  Charleston, 
but  a  reference  to  those  Acts  will  shew,  that  they  refer  ex- 
clusively to  original  process  ;  Dig.  City  Laws,  &c.  228, 336. 
Where  a  court  is  authorised  to  take  cognizance  of  a  cause 
it  impliedly  possesses  the  power  to  render  its  judgments 
operative,  or  its  jurisdiction  is  nominal.  The  City  Court 
does  not  posses  the  power  to  issue  original  or  ^al  process 
beyond  the  City  of  Charleston,  but  the  writ  of  set.  fa.  is 
not  original  or  final  process ;  it  is  merely  notice  to  the  de- 
fendant that  the  court  in  possession  of  the  judgment  in- 
tends to  give  the  party  thereto  entitled,  the  benefit  thereof, 
and  requires  defendant  to  shew  cause  to  the  contrary. 
This  is  not  an  usurpation  of  jurisdiction.  The  court  has 
certainly  jurisdiction  over  the  judgment,  and  the  proceed- 
ings are  on  the  judgment;  they  are  not  in  in  personam^ 
for  if  they  were,  then  no  court  could  revive  its  judgment 
unless  the  defendant  was  within  its  jurisdiction  ;  but,  as  we 
have  seen,  this  can  be  done,  therefore  the  proceedings  would 
seem  to  be  in  rem.  It  is  said  that  the  issuing  of  the  writ 
of  sci  fa.  into  Beaufort,  where  the  defendant  resides,  is  un- 
authorized, and  beyond  the  power  of  the  court.  There  is 
certainly  no  authority  for  the  City  Court  to  issue  this  pro- 
cess, but  thelre  is  no  authority  for  the  State  Courts  to  issue 
sci  fa.  unto  the  respective  districts  of  the  State,  2  Brevard 
Dig.  tit.  process,  164,  yet  it  is  done.  May  not  the  City 
Court  exercise  this  power  "ex  analogia?^  The  case  in  2 
Brevard  Rep.  208,  recognizes  however  this  practice,  and  it 
is  presumed  applies  to  the  City  as  well  as  the  State  Courts. 
The  State  Courts,  as  regards  their  original  jurisdiction,  are 
local,  they  are  confined  to  the  districts  in  which  they  are 
respectively  situated,  yet .  they  issue  sci  fa.  into  other  dis- 
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tricts.  The  City  Court  is  local,  that  is,  its  original  juris-* 
diction  is  confined  to  the  City  of  Charleston,  yet  why  may 
it  not,  in  order  to  render  its  judgment  perfect,  issue  sci  fa, 
into  the  district  where  defendant  resides  ?  Judgments  in 
the  State  Courts  are  considered  as  much  foreign  judgments 
as  those  in  the  City  Court.  It  has  been  said  that  the  ac* 
tion  of  debt  on  judgment  should  be  brought  But  we  con 
tend  that  where  the  judgment  is  in  the  City  Court,  and 
the  property  within  the  jurisdiction,  the  action  of  debt  to 
be  brought  in  Beaufort  would  be  a  circuitous  proceeding, 
and  one  calculated  to  delay.  And  we  see  no  reason  why 
the  City  Court  should  be  deprived  of  the  power  of  issuing 
the  writ  of  sci.  fa,  into  the  districts  of  Beaufort  and  George- 
town, when  it  is  necessary  for  the  revival  of  its  judgments ; 
especially  when  it  is  not  denied  that  the  power  to  revive 
is  an  inherent  power  of  the  court,  and  indued  in  the  power 
to  give  judgment ;  and  when,  from  the  nature  of  the  case, 
the  issuing  of  this  process  will  effectuate  the  intention  of 
the  Legislature  in  creating  this  court ;  that  is,  will  enable 
parties,  suitors  in  the  City,  to  obtain  the  benefit  of  their 
proceedings  without  going  into  the  State  Courts,  where 
unnecessary  delay  and  expense  might  be  experienced. 

Brt/an,  contra,  was  stopped  by  the  court. 

Curiayper  Butler,  J.  It  does  not  appear  from  any  of 
the  proceedings  in  this  case,  whether  the  intestate  left  any 
estate  at  all,  either  real  or  personal,  liable  to  be  sold  under 
execution,  on  a  debt  recovered  against  him  in  his  lifetime. 
But  if  he  had  left  any  such  estate,  situate  or  being  within 
reach  of  the  process  of  the  City  Court,  I  can  see  no  rea- 
son why  it  might  not  have  been  levied  on ;  or  if  there  was 
a  necessity  to  make  new  parties  for  the  purpose  of  reviv- 
ing the  judgment,  it  was  proper  that  an  administrator 
should  have  been  appointed.  Heirs,  as  such,  do  not  repre- 
sent the  intestate,  so  as  to  be  under  an  obligation  to  per- 
fonn  the  functions  of  an  administrator.  An  heir  may  have 
assets  by  descent^  in  contradistinction  to  assets  in  hand, 
that  is,  such  as  are  in  the  hands  of  an  administrator  or 
executor.  In  such  case,  it  should  be  made  to  appear  that 
the  deceased  \ii:as  under  an  obligation,  and  died  seized  of 
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lands  in  fee  simple,  which  have  desecended  to  his  heirs  ; 
Grimke's  Ex'rs.  227.  There  may  be  cases  in  which  such 
assets  may  be  made  liable,  in  the  possession  of  an  heir, 
without  administration.  But  since  the  provisions  of  the 
Statute  of  6  Geo.  2,  C.  2,  (2  Stat.  570,)  have  been  adopted 
in  this  State,  there  can  be  little  or  no  jiecessity  to  proceed 
against  the  heir.  By  that  Statute  '^houses,  lands,  negroes 
and  other  hereditaments  and  real  estates,"  of  persons  in- 
debted shall  be  liable  for  their  debts,  "and  shall  and  may 
be  assets  for  the  satisfaction  therof,  in  like  manner  as  real 
estates  are  by  the  laws  of  England  liable  to  the  satisfaction 
of  debts  due  by  bond  or  other  specialty,  and  shall  be  sub- 
ject to  like  remedies  <&c.  for  seizing,"  al)d  disposing  thereof 
for  such  debts,  "in  like  manner  as  personal  estates  in  any  of 
the  said  plantations  respectively  are  seized,  sold  or  disposed 
of  for  the  satisfaction  of  debts."  Under  these  provisions  of 
the  statute,  as  they  have  been  expounded  in  the  case  of  il/ar- 
tin  et  cU.  vs.  Latia,  4  M'Cord  128,  the  lands  of  an  intestate 
may  be  sold  under  an  execution  obtained  against  the  ad- 
ministrator, without  making  the  heirs  parties  to  the  pro- 
ceedings, and  notwithstanding  there  may  be  sufficient  per- 
sonal assets  to  satisfy  the  debts.  All  that  is  necessary, 
therefore,  is  to  have  an  administrator  appointed  for  the  pur- 
pose reaching  the  estate  of  an  intestate  by  a  Ji,  fa.  That 
has  not  been  done  in  the  case  before  the  court — and  it 
does  not  appear  that  the  defendants  are  at  all  liable  to  pay 
'  the  debt  which  is  endeavored  to  be  revived  against  them. 
But  there  are  other  objections,  equally  fatal,  to  the  plain- 
tiff's proceedings.  As  the  City  Court  is  a  local  and  limi- 
ted jurisdiction,  its  processes  cannot  operate  beyond  the 
limits  assigned  and  prescribed  by  the  Acts  which  have 
created  that  jurisdiction.  As  to  strangers,  such  as  the  de- 
fendants are,  the  judgments  of  this  court  must  be  regarded 
somewhat  in  the  nature  of  foreign  judgments.  They  may 
authorise  an  action  of  debt  to  be  brought  on  them,  and  an 
exemplification  of  the  record  would  be  held  as  sufficient 
evidence  to  establish  it  against  proper  parties.  But  a  sci. 
fa.  to  revive  a  judgment,  can  only  be  issued  against  those 
who  are  within  the  jurisdiction  of  the  court.  For  as  to 
others,  a  proceeding  caniot  be  continued  against  themi 
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when  they  were  never  liable  to  original  process — and  such 
seems  to  have  been  the  fact  in  the  case  before  us. 

It  must  not  be  assumed,  because  we  have  given  no  spe- 
cific judgment  on  the  point,  that  the  plaintiff,  as  assignee, 
could  maintain  the  action.  We  have  thought  it  unneces- 
sary to  consider  that  guestion. 

The  Recorder  having  attained  a  correct  result  in  his 
judgment,  the  motion   to  reverse  it  is  refused. 

The  whole  court  concurred. 

(a)  In  set  fa,  to  revive  a  judgment  the  heir  is  not  chargeable  as 
heir  but  as  tenant.  In  debt  on  bond  or  other  specialty  he  is  chargea- 
ble as  debtor  in  the  debet  and  detinet.  2  Saund.  R.  7,  n.  4;  see  also 
Rice  Eq.  374 :  2  Saund.  Pi.  and  Ev.  563.  Debt  will  not  lie  against 
an  heir  on  a  judgment;  2  Saund  7,  n.  4.  As  to  what  are  assets  by 
descent,  see  Ram.  on  Assets,  8  Law  Lib.  144,  et  seq. 

In  this  State,  it  is  apprehended  that  under  the  Stat  of  Geo.  2,  not 
only  debt  on  judgment  will  lie  against  an  heir,  but  that  even  assump- 
sit or  covenant  will  lie  against  him.  In  the  case  of  Bird  vs.  Houze, 
Sp.  Eq.  250,  it  was  held,  that  when  land  is  ^*in  the  actual  exclusive 
possession  of  the  heir  entitled  to  it,"  it  cannot  be  levied  on  and  sold  un- 
der a  judgment  and  erection  against  the  executor  or  administrator.  See 
also  2  Hill,  579.     In  the  case  of  Bird  vs.  Houze^  the  following  Ian- 

Siage  was  held  by  the  court  "Although,  by  the  Statute  of  Geo.  2, 
nds  in  the  possession  of  the  heir  are  liable  for  the  payment  of  the 
simple  contract  debts  of  the  ancestor,  yet  in  that  case  the  cause  of 
action  must  be  established  against  the  heir,  and  he  is  not  bound  by  a 
judgment  against  the  executor  or  administrator,  to  which  he  was 
neither  party  nor  privy." 

(b)  Vide  7  sec.  of  the  Act  of  1801,  7  Stat  302,  and  2  sec.  of  the 
Act  of  1836,  7  Stat  338.  R. 
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The  State,  for  the  use  of  T.  jffi  Taylor j  vs,  John  R. 

Easterling  and  others. 

In  general,  an  action  for  money  had  and  received,  will  not  lie 
against  a  sheriff,  until  there  has  heen  a  demand  and  refusal,  or  some 
misapplication  of  the  plaintiff's  money,  or  some  assertion  of  an  ad- 
verse right  to  it. 

Since  the  Act  of  '39, .  dispensing  with  a  return  of  nulla  bonai 
against  the  sheriff,  the  same  rule,  perhaps,  applies  to  an  action  on 
the  sheriff's  hond  against  his  sureties,  to  recover  money  received  by 
the  sheriff 

Where  the  sheriff  is  dead,  and  his  insolvency  ascertained,  no  de- 
mand and  refusal  need  be  proved. 

A  levy  on  lands,  and  an  entry  of  the  sale  thereof  by  the  sheriff 
in  his  sales  book,  are  sufficient  evidence  to  charge  the  sheriff  and  his 
sureties  with  the  proceeds  of  the  sale. 

In  an  action  against  the  sureties  to  a  sheriff's  bond,  ibr  money 
arising  from  the  sale  of  land,  the  plaintiff,  in  order  to  show  that  his 
judgment  was,  at  the  time  of  the  sale,  the  oldest  unsatisfied  lien,  and 
therefore  entitled  to  the  proceeds,  may  show  that  judgments  older 
than  his,  remaining  open,  were  in  fact  satisfied ;  and  he  is  not  requir- 
ed to  procure  satis&ction  to  be  entered  on  the  records. 

If  a  sheriff  is  embarrassed  in  deciding  to  whom  to  pay  money 
levied  by  him,  where  judgments  remaining  open  are  alleged  to  be 
aatisfied,  he  may  protect  himself  from  suit,  by  submitting  the  ques- 
tion on  rule  to  the  court,  and  having  an  issue  in  fact  made  up  betweea 
the  creditors,  to  try  the  question  of  satisfaction.  Per  O'  Nkall,  J. 

An  attorney  may  receive  the  money  due  on  an  execution,  and  en- 
ter satisfiiction  on  the  record. 

In  an  action  against  a  sheriff's  sureties,  for  money  collected  by 
the  sheriff,  and  claimed  to  be  applicable  to  plaintiff's  judgment,  a 
statement  in  writing  by  the  attorney  of  plaintiff  in  the  original  action, 
who  is  dead,  that  the  money  is  applicable  to  plaintiff's  judgment,  is 
inadmissible  as  evidence  against  the  sureties. 

"  Before  Frost,  J.  ai  Georgetown,  Spring   Term,  1844. 

This  was  an  action  against  the  sureties  on  the  ofiicial 
bond  of  J.  L.  E.  Easterling,  late  sheriff  of  Gteorgetowa 
district.  The  object  of  the  action  was  to  recover  the  pro- 
ceeds of  two  lots  of  land,  sold  by  the  sheriff,  as   the  pro- 


CHARLBSTONy  JANUARY,  1845.  3L1 

perty  of  Percival  E.  Taux,  and  alleged  to  to  be  applicabi  e 
to  a  judgment  for  $1,185  74,  entered  up  on  the  17th  April, 
1830,  owned  by  the  plaintiff,  T.  H.  Taylor,  as  assignee. 

The  plaintiff  produced  in  evidence  the  entry  of  a  levy 
by  the  sheriff,  under  a  judgment  and  execution  against 
Yaux,  of  two  lots  of  land  in  Georgetown  ;  and  the  sheriff's 
sales  book,  in  which  a  sale  of  the  lots  was  entered,  as  made 
on  the  2nd  April,  1832,  for  the  sum  of  $664  87. 

Several  judgments  against  Vaux  older  than  the  plaintiff's, 
le  wit,  one  in  favor  of  Thomas  W.  White,  entered  up  on  the 
16th  Nov.  1809  ;  one  in  fiivor  of  James  Gordon,  entered  up 
on  the  17th  April,  1812;  one  in  favor  of  John  Tunno,  en- 
tered up  on  the  7th  June,  1819 ;  one  in  favor  of  Smith  &  Cut* 
tino,  entered  up  on  the  4th  June,  1822 ;  and  one  in  favor  of 
J.  L.  E.  Easterling,  entered  up  on  the  24th  March,  1829, 
remained  open  on  the  records.  To  prove  that  they  were 
in  fact  satisfied,  the  following  evidence  was  relied  on.  A 
statement  of  John  G.  North,  the  attorney  on  record  on  the 
plaintiff's  judgment,  and  on  Easterling's,  in  which  Vaux 
was  credited  the  amount  of  the  sale  of  the  lots,  and  the 
balance  due  on  the  I9th  April,  1833,  stated  to  be  $766  46. 
This  statement  was  objected  to,  but  the  objection  was  over- 
ruled. The  account  current  of  A.  W.  Campbell,  with  the 
plaintiff,  in  which  he  was  credited,  on  the  22d  January,  1836, 
with  the  amount  of  Yauz's  draft  for  $860  34 ;  which  sum  was 
equal  to  $766  46  with  interest  thereon  from  the  19th  April, 
1833.  An  assignment  to  the  Bank  of  the  State  of  South  Caro- 
lina, of  a  decree  in  equity,  in  favor  of  P.  W.  Frazer,  against 
Yaux,  junior  to  plaintiff's  judgment ;  and  the  testimony  of 
A.  W.  Campbell,  taken  by  commission,  in  which  he  verified 
bis  account  current,  and  stated  that  he  was  a  director  of 
the  bank,  and  that  at  the  time  of  the  assignment,  which  was 
^iven  to  secure  a  loan  to  Yaux,  the  decree  in  equity  was 
the  oldest  unsatisfied  lien  against  Yaux.  A  list  of  judg« 
ments  in  the  clerk's  office  against  Yaux,  proved  by  the 
clerk  to  be  a  true  list — on  this  list,  Tunno's  judgment  was 
marked  satisfied.  Yaux  died  in  1840,  and  his  executor 
testified  that  no  demand  had  been  made  for  payment  of 
any  of  the  judgments  in  the  clerk's  list,  older  than  the 
pUtintiff  %  On  Easterling's  judgment,,  satis&ction  was  en- 
tered on  the  8th  February,   1833,  by  his  attorney.     A  re- 
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ceipt  of  the  sherijQf  for  the  costs  on  White's  judgment,  da* 
ted  in  1812,  was  produced ;  also  a  memorandum  book  of 
Yaux,  in  which  the  principal  was  stated  to  have  been  set* 
tied  by  note.  This  memorandum  was  received  as  eyidence, 
though  objected  to.  No  execution  in  the  case  of  SmUk 
and  CuttinOj  was  ever  entered  in  the  sheriff's  ofSce.  A 
letter  from  Easterling  to  Yaux,  dated  25th  March,  1832, 
mentioning  certain  urgent  executions  against  him,  which 
were  all  junior  to  his  own.  Also  a  statement  of  Easter- 
ling, dated  the  same  day  of  the  executions  in  his  office 
against  Yaux,  in  which  bis  own  was  not  mentioned. 

The  plaintiff  further  proved,  that  Easterling  died  in 
1833.  That  an  execution  against  him,  in  favor  of  Cebra 
and  Gumming,  had  been  returned  nulla  bona ;  and  that 
after  his  death,  proceedings  in  the  Court  of  Equity  had 
been  instituted  by  Cebra  andCumming,  in  behalf  of  them* 
selves  and  other  creditors  of  Easterling,  against  Waterman^ 
his  executor,  and  the  sureties  to  his  official  bond,  in  which 
demands  against  Easterling,  not  including  the  plaintiff 's, 
were  established  to  a  large  amount. 

Under  the  charge  of  the  presiding  judge,  the  jury  found 
for  the  plaintiff  the  amount  of  the  sale  of  the  lots,  without 
interest. 

The  defendants  appealed,  and  now  moved  for  a  new 
trial. 

Hunt,  for  the  motion,  contended,  1st.  That  the  evidence  was 
insufficient  to  charge  the  sheriff  with  the  receipt  of  the 
proceeds.  There  was  no  proof  that  the  land  was  ever 
conveyed  to  the  purchaser,  or  that  the  sheriff  ever  actually 
received  the  proceeds  of  the  sale.  The  mere  levy  and  en- 
try in  the  sales  book,  are  not  sufficient  evidence  of  the  re- 
ceipt of  the  money  by  the  sheriff. 

2d.  That  the  plaintiff  was  bound  to  show  a  demand 
made  on  the  sheriff,  or  his  legal  representative,  before  ac- 
tion commenced.  This  was  the  rule  in  an  action  for  mo- 
ney had  and  received,  against  the  sheriff  himself,  and  the 
same  principle  would  apply  in  an  action  against  the  surety. 
The  rule  is  based  on  that  universal  principle,  that  every 
officer  is  presumed  to  have  done  his  duty,  until  the  contra- 
ry appears.     The  law  presumes   that   the  sheriff  has  the 
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mone7  ready,  when  called  on  for  it,  and  therefore,  it  will 
not  permit  an  action  to  be  brought  against  him,  until  by 
demand  and  refusal,  proof  that  he  has  violated  his  duty  is 
made.     2  Brev.  62  ;  1  Hill,  394 ;  2  Bail.  51. 

3d.  That  the  plaintiff  was  bound  to  procure  satisfac*- 
tion  to  be  entered  on  the  records,  in  the  cases  older  than 
his,  remaining  open,  before  he  could  compel  the  sheriff  to 
apply  the  money  to  his  judgment.  Is  not  an  older  judg- 
ment remaining  open,  a  sufficient  excuse  to  the  sheriff  to 
retain  the  money  ?  The  sheriff  is  bound  to  take  notice  of 
senior  judgments  remaining  open  ;  2  Bail.  412.  If  this  is 
true,  how  can  he  be  compelled  to  pay  money  to  a  junior 
creditor,  as  long  as  an  older  judgment  remains  unsatis- 
fied 1 

4th.  Admitting,  for  the  purposes  of  the  argument,  that 
satisfaction  on  the  record  was  not  necessary  to  be  proved ; 
then  the  question  comes  up,  was  the  evidence  sufficient  to 
show  satisfaction  in  fact  ?  As  to  Easterling's  judgment, 
it  is  clearly  insufficient.  The  evidence  of  payment  there, 
is  the  mere  statement  of  Mr.  North,  the  attorney  on  the 
record  ;  and  he  submitted,  that  an  attorney,  after  judgment 
obtained  and  entered  up,  has  no  authority  to  enter  satisfac- 
tion, or  bind  his  client  by  a  statement  that  the  judgment 
has  been  paid. 

6th.  Was  Mr.  North's  statement,  which  was  offered  to 
show  that  the  money  was  applicable  to  plaintiff's  judgment, 
competent  evidence  ?  There  is  no  principle  of  law  under 
which  its  competency  can  be  sustained.  It  was  the  mere 
declaration  of  a  third  person  not  under  oath.  It  is  said 
that  he  was  the  agent  of  the  parties.  If  he  was,  he  was 
not  acting  within  the  scope  of  his  authority,  when  he  made 
the  statement.     1  M'C.  404. 

Lesesne,  contra.  Can  an  action  against  a  sheriff's  sure- 
ties, be  maintained  without  proof  of  demand  and  refusal  ? 
The  rule  in  2  Bail.  51,  is  that  the  statute  of  limitations 
will  not  run,  and  interest  will  not  accrue  until  demand ; 
1  N.  and  M'C.  213  ;  and  he  contended,  that  the  commence- 
ment of  the  action  was  a  sufficient  demand,  even  as  against 
the  sheriff,  and  that  the  authorities  had  no  application  to  a 
salt  against  the  sureties. 

40 


314        Taylor  vs.  Basterling  and  others. 

There  is  no  rule*  of  law  or  reason  which  requires 
proof  of  satisfaction  to  be  by  entry  on  the  record.  It  is 
enough  for  the  plaintiff,  that  he  has  shown  that  all  judg- 
ments older  than  his  own  were  in  fact  satisfied.  Suppose  the 
case  of  a  plaintiff  dead,  and  having  no  legal  representative, 
or  in  a  foreign  country,  how  could  the  plaintiff  have  satis- 
faction entered  on  the  record. 

As  to  the  competency  of  Mr.  North's  statement,  he  cited 
1  M«M.  Eq.  191. 

Huntj  in  reply.  Will  the  court  compel  the  sheriff  to 
pay  the  money  to  the  plaintiff,  on  less  evidence  than  would 
be  sufficient  to  authorize  entry  of  satisfaction  on  the  record  ? 
The  sheriff  was  bound  to  pay  the  money  to  the  first  un- 
satisfied judgment.  No  judgment  is  unsatisfied,  as  long 
as  it  remains  open  on  the  record. 

Ckiria,  per  O'Neall,  J.  The  various  grounds  of  ap- 
peal present  four  material  questions  to  be  answered  by 
this  court. 

1st.  Was  a  demand  for  the  money  claimed  to  be  recover- 
ed, necessary  to  be  made  before  the  suit  could  be  maintain- 
ed against  the  sheriff's  securities? 

2d.  Was  the  proof  here,  enough  to  charge  the  sheriff 
with  the  receipt  of  the  money? 

3d.  Could  the  sheriff  be  sued,  while  older  executions 
remained  unsatisfied  on  the  records  ? 

4th.  Was  the  statement  of  Mr.  North  admissible  in  ev- 
idence ? 

Under  these  questions,  some  minor  matters  will  be  con- 
sidered. 

1st.  In  general,  there  is  no  doubt  that  an  action  for  mo- 
ney had  and  received,  will  not  lie  against  the  sheriff,  until 
there  has  been  a  demand  and  refusal,  or  some  misapplica- 
tion of  the  plaintiff's  money,  or  some  assertion  of  an  ad- 
verse right  to  it.  Wright  vs,  Hamilton^  2  Bail.  51 ;  Sims 
vs.  Anderson^  1st  Hill,  394.  The  same  rule  may,  and 
perhaps  does,  apply  to  actions  on  the  sheriff's  bond  against 
himself  and  his  securities.  Formerly,  no  such  question 
could  have  been  entertained  in  an  action  against  the  secu- 
rities alone ;  for  they  could  not  be  sued  until    after  there 
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was  a  return  of  nulla  bona  against  their  principal.  This 
pre-requisite  complied  with,  they  were  chargeable  on  proof 
of  the  plaintiff's  money  being  received  by  the  sheriff.  But 
since  the  Act  of  '39,  s.  4,  p.  26,  dispensing  with  the  leturn 
of  nulla  bonay  I  presume  the  securities  generally  are  not 
chargeable,  until  there  is  some  evidence  of  demand,  or 
some  legal  reason  shown  why  one  could  not  or  need  not 
be  made.  In  this  case,  however,  there  can  be  no  room  for 
any  such  question ;  the  sheriff  is  dead,  and  no  demand 
could  be  made  upon  him.  The  administration  of  his  es* 
tate  necessarily  commingled  the  plaintiff's  money  in  his 
hands,  with  the  other  assets  of  his  estate,  and  hence,  in 
that  point  of  view,  no  demand  was  necessary.  Proceed- 
ings in  Chancery,  in  the  case  of  Cebra  and  Cumming  vs. 
Waterman^  executor  of  Easterling,  and  ^fi  fa  returned 
nulla  bona,  abundantly  show  the  insolvency  of  the  sheriff, 
and  hence  the  use  of  the  plaintiff's  money  by  him ;  and 
in  such  case,  no  demand  is  required. 

2d.  I  entertain  no  doubt,  that  on  the  satisfaction  of  the 
elder  executions  being  established,  the  proof  was  abundant 
to  charge  the  sheriff  with  the  sale  of  the  two  lots.  The 
levy  and  sale  appear  from  his  return  and  books  ;  and  hence, 
without  looking  further,  he  is  chargeable  with  the  proceeds 
of  the  sale,  if  applicable  to  the  plaintiff's  claim.  There 
is  no  doubt  that  a  levy,  until  accounted  for,  is  an  implied 
satisfaction  of  an  execution ;  and  this  proof  would  be 
enough  to  charge  the  sheriff.  This  point  underwent  a  ve- 
ry full  argument  and  review  in  the  case  of  Mayson  vs. 
Irby  and  Day^  Dec.  1828,  in  the  Court  of  Appeals  in 
Equity,  at  Columbia,  and  received  the  unanimous  sanction 
of  the  court. 

3d.  This  makes  it  necessary  to  look  to  the  question, 
whether  the  judgments  antecedent  to  the  plaintiff's  (Tay- 
lor) were  satisfied.  For  although  it  is  true  that  the  sher- 
iff may  be  exceedingly  embarrassed  in  deciding  to  whom 
to  pay  money,  when  several  executions  standing  unsatis- 
fied in  his  ofiice  are  alleged  to  be  satisfied,  yet  when  the 
fact  of  satisfaction  is  established  by  proof,  in  an  action 
against  him,  the  plaintiff  in  the  first  fi,  fa.  unsatisfied, 
would  be  entitled  to  recover.     When  such  a  state  of  iacts 
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exists,  be  (the  sheriff)  may  protect  himself  from  suit,  by 
submitting  the  question  on  rule  to  the  court,  and  having 
an  issue  in  fact  made  up  between  the  creditors  to  decide 
the  question  of  satisfaction.  The  judgments  of  White  and 
Gordon  were,  by  lapse  of  time,  to  be  presumed  as  paid,  and 
if  any  thing  was  necessary  in  aid  of  such  presumption, 
Yaux's  memorandum  book,  and  the  fact  that  no  demand 
had  been  made  upon  his  executor  for  payment,  might  be 
given  in  evidence.  This  is  upon  "the  necessity  of  receiving 
less  evidence  as  to  a  remote  transaction."  Tunno's  judg- 
ment was  one  of  those  marked  satisfied,  in  the  clerk's  list, 
and  when  it  had  lain  dormant  for  near  13  years,  without 
any  demand  of  payment,  it  might  very  well  be  presumed 
to  have  been  satisfied  immediately  after  recovery.  The 
execution  of  Easterling  was  marked  satisfied,  in  1833,  by 
Mr.  North,  as  his  attorney.  An  attorney  may  receive  the 
money  due  on  an  execution,  and  hence  may  enter  satis- 
faction. We  are,  therefore,  bound  to  conclude  that  that 
execution  was  paid  to  Mr.  North,  and  hence  does  not  con- 
flict with  this  claim.  The  judgment  of  Smith  and  Cutti- 
no  alone  remains.  It  had  been  obtained  10  years  before 
the  sale  of  the  lots.  No  execution  was  entered  in  the 
sheriff's  oflSce,  and  no  claim  of  payment  has  ever  been 
made  from  Mr.  Yaux  or  his  representative.  This  might 
justify  the  jury  in  concluding  that  it  was  paid.  The  testi- 
mony of  Mr.  Campbell  verifies  his  account  current,  which 
shows  that  the  balance  of  the  plaintiff's  judgment,  after 
applying  the  sales  of  the  lots,  was  paid  by  him ;  and  thus 
that  the  plaintiff's,  and  all  other  judgments  older  than  the 
decree  in  equity  of  Frazer  vs.  Yaux,  were  put  out  of  the 
way,  so  as  to  enable  Mr.  Campbell  to  swear,  as  he  does 
most  positively,  that  Frazer's  was  the  oldest  unsatisfied  lien 
on  Yaux's  property,  when  he  obtained  for  him  the  loan 
^from  the  Bank.  The  proof,  when  looked  to  in  this  way, 
shows,  perhaps,  clearly  that  the  plaintiff's,  as  the  oldest 
unsatisfied  lien,  was  entitled  to  the  proceeds  of  the  sales  of 
the  lots,  and  by  applying  them  and  the  subsequent  pay- 
ments, the  execution  was  satisfied.  This  is.  enough  for  the 
plaintiff. 

4th.  But  it  is  necessary    to    inquire   whether  North's 
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statement  was  admissible  in  evidence.  We  think  it  was 
not.  As  the  attorney  of  Easterling  and  the  plaintiff  in 
two  separate  cases  at  law,  he  had  no  right  to  make  a  state- 
ment in  one  case,  which  would  bind  the  plaintiff  in  the 
other.  If  he  had  admitted,  in  Easterling's  case,  the  receipt 
of  the  money,  that  would  have  been,  as  has  already  been 
said,  evidence  of  its  satisfaction.  So  here,  so  much  of  the 
statement  which  speaks  of  a  payment  of  $300  made  by 
Campbell,  may  be  admissible  as  evidence  of  the  payment  of 
that  sum  to  Mr.  North  ;  adding  that  sum  to  the  sale  ot  the 
house,  leaves  the  balance  of  the  plaintiffls  judgment,  which 
was  paid  by  Mr.  Campbell.  But  so  much  of  the  state- 
ment as  went  to  charge  the  sheriff  with  the  sale  of  the 
house  and  lot,  was  clearly  hear-say,  and  inadmissible.  It 
does  not  come  within  the  rule  which  admits  the  entries  of 
third  persons  to  be  given  in  evidence,  as  settled  in  Gil- 
christ and  King  vs.  Martin  and  West,  1  Bail.  Eq.  Rep. 
492  ;  and  Crvger  vs.  Daniel  et.  al.  1st  M*Mull.  Eq.  Rep. 
191.  But  excluding  that  proof,  the  plaintiff  had  made 
out  a  sufficient  case  to  charge  the  sheriff  with  the  sales  of 
the  lots. 

The  motion  for  a  new  trial  is  dismissed. 

Richardson,  Evans,  Butler,  and  Frost,    JJ.    con« 
curred. 
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James  M,  Nelson  vs.  Oliver  Whetmore. 

Uuoder  counts,  in  action  on  the  case,  which  alleged  that  defend- 
ant, well  knowing  F.  to  be  the  slave  of  plaintiff,  unlawfully,  enticed 
and  procured  him  to  depart-— one  count  said  from  his  masters  service, 
the  other  from  his  possession.  Held,  that  proof  that  F.  had  run 
away,  and  that  defendant  had  procured  him  to  continue  absent  from 
the  plaintiff,  did  not  sustain  the  allegations.  Held,  further,  that  proof 
of  the  scienter  was  essential  to  either  count. 

What  acts  will  furnish  proof  of  a  conversion. 

An  interference  with  a  chattel,  under  circumstances  which  shew 
the  owner's  right  to  be  undisputed,  even  with  injurious  consequences 
to  the  owner,  does  not  amount  to  a  conversion. 

Where  there  is  any  reasonable  evidence  of  a  conversion,  it  is  bet- 
ter to  submit  the  case  to  the  jury,  than  to  order  a  non-suit. 

The  African  blood  is  prima  facie  evidence  of  slavery. 

Before  Wardlaw,  J.  at  Charleston^  Spring  Term^  1814. 

This  was  an  action  upon  the  case  to  recover  the  value 
of  a  slave  named  Frank,  the  property  of  the  plaintiff — said 
to  have  been  lost  through  the  wrongful  acts  of  the  defend- 
ant. 

There  were  three  counts  in  the  declaration.  The  first 
count  was  in  trover  ;^<the  second  and  third  alleged  that 
the  defendant,  well  knowing  Frank  to  be  the  slave  of  the 
plaintiff,  unla^'fully  enticed  and  procured  him  to  depart; 
the  second  count  said  from  his  master's  service — the  third 
from  his  master's  possession. 

The  following  is  a  general  summary  of  the  testimony, 
as  reported  by  the  presiding  Judge  to  the  Court  of  Ap- 
peals. 

"The  defendant  is  a  merchant  of  high  character,  who 
has  often  been  heard  to  denounce  abolitionism,  and  express 
opinions  favorable  to  Southern  institutions.  He  came 
from  the  North  to  Augusta,  Georgia,  in  1818 — resided  in 
Augusta  till  1828 — then  removed  to  New  York,  where  he 
has  since  resided,  but  every  winter  usually  comes  to  the 
South,  (his  main  business  connexions  being  with  the 
South,)  and  when  in  Charleston  he  boarded  at  the  Plan- 
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ters's  Hotel,  until  the  completion  of  the  Charleston  Hotel, 
where  he  has  since  boarded.  In  Nov.  1837,  when  the  de- 
fendant spent  two  days  at  the  Planters's  Hotel,  the  Boy 
Frank,  then  belonging  to  Calder,  keeper  of  the  Hotel,  was  a 
waiter  in  the  Hotel. 

Frank  is  a  bright  mulatto ;  in  1841,  20  to  22  years  old, 
freckled  and  with  hair  somewhat  reddish.  Porter  regard- 
ed him  as  white,  and  said  that  he  had  every  appearance 
of  a  white  man,  but  every  other  witness  who  spoke  of  his 
color,  thought  him  a  mulatto,  and  those  who  were  question- 
ed on  the  subject,  supposed  that  he  could  not  pass  as 
white. 

In  November,  1838,  the  plaintiff  bought  Frank  from 
Calder,  at  the  price  of  $1200,  and  kept  him  at  his  place 
near  Statesburg,  as  a  house  servant,  until  the  night  of  22d 
June,  1841,  when,  in  the  absence  of  the  plaintiff  on  a  visit 
to  the  North,  Frank  eloped,  taking  with  him  a  horse,  sad- 
dle and  bridle.  In  the  evening  of  24th  June,  Frank,  with 
his  horse  much  tired,  arrived  at  the  bouse  of  M'Phail,  a 
fiiriner,  who  lived  near  Randalsville,  N.  C,  on  the  stage 
road  from  Cheraw  to  Fayetteville.  He  called  himself  John- 
son, and  not  speaking  of  his  color,  but  being  taken  as  a 
mulatto,  said  that  he  had  been  in  the  Florida  war,  as  ser- 
vant to  some  general  officer,  and  was  on  his  way  to  see 
his  relations.  He  stayed  all  night  there — ^sold  his  horse, 
saddle  and  bridle  to  MThail,  for  $20,  and  next  morning 
after  breakfast,  departed  on  foot,  saying  that  he  intended 
to  take  the  stacre  when  it  passed.  On  25th  June,  the  de- 
fendant reached  Fayetteville  in  the  stage,  having  come  di- 
rectly from  Columbia  through  Cheraw.  Without  direct  evi- 
dence, the  probability  seemed  that  Frank  reached  Fayette- 
ville in  the  same  stage  with  defendant ;  but  if  so,  he  did 
not  stop  at  the  stage  office,  where  the  defendant  stayed. 
At  Fayetteville,  the  defendant  and  Frank,  each  for  himself, 
took  a  seat  for  Raleififh ;  Frank  under  the  name  of  Jones — 
his  mulatto  color  being  noticed  by  the  clerk,  but  not  called 
to  the  attention  of  the  stage  agent,  until  the  stage  was 
starting.  Together,  and  the  only  passengers  in  the  stage, 
they  reached  Raleigh  next  evening.  At  the  Hotel  there, 
the  defendant  represented  Frank  to  be  his  servant,  and 
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paid  for  his  breakfast,  and  Frank  demeaned  himself,  and 
was  treated  and  regarded  by  Yarborough,  the  hotel  keeper, 
as  a  mulatto  servant.  The  defendant  and  Frank  went  to- 
gether to  the  Rail  Road  depot,  Frank  in  charge  of  the 
baggage,  and  there  the  defendant  represented  Frank  to  be 
his  colored  servant,  and  paid  to  Whiting,  the  R.  R.  agent, 
for  him  as  a  colored  servant^— half  price. 

At  Weldon,  where  there  is  a  junction  of  roads,  Mr.  Por- 
ter, clerk  in  the  Post  Office  at  Columbus,  Georgia,  fell  in 
with  the  defendant,  whom  he  had  previously  known,  and 
they  travelled  together  to  Washington  City  ; — Frank,  under 
some  name  not  recollected,  passing  as  white,  and  being 
represented  by  defendant,  and  taken  by  Porter,  to  be  a 
white  man  who  had  been  in  Florida,  and  was  on  his  way 
to  see  his  relations,  passing  as  a  servant  for  cheapness. 
The  defendant  went  on,  leaving  Frank  in  Washington. 
Soon  afterwards,  Frank  went  on  to  Baltimore  with  Porter, 
in  the  same  capacity  as  he  had  attended  defendant,  and 
has  not  since  been  heard  of.  By  comparing  dates,  it  af- 
terwards seemed  that  the  plaintiff,  on  his  way  northward,^ 
was  in  Washington  the  same  day  Frank  reached  there. 
When  the  plaintilBf  returned  to  New  York,  he  had  heard, 
by  letters,  of  Frank's  escape,  and  travelling  with  the  de- 
fendant. In  company  with  James  W.  Robinson,  the  plain- 
tiff called  upon  the  defendant.  The  plaintiff  had  been 
much  excited,  but  was  then  cool,  and  the  conver^tation  was 
civil,  both  speaking  as  of  a  matter  to  which  attention  had 
before  been  called.  The  plaintiff  said  that  the  defendant 
had  been  the  means  of  the  boy's  escaping,  and  should  as- 
sist in  recovering  him.  The  defendant  answered  all  in- 
quiries freely,  and  said  he  would  do  all  in  his  power.  He 
stated  that  he  had  met  the  boy  at  Fayetteville — that  the 
boy  had  represented  himself  as  a  free  mulatto  that  had 
been  in  Florida,  and  had  asked  him  to  take  him  on  as  his 
servant — ^that  the  boy  had  desired  this  for  cheapness;  and 
that  the  boy  had  come  with  him  to  Washington,  and  there 
he  had  left  the  boy — no  reason  for  leaving  him  being 
given." 

The  presiding  Judge  refused  a  motion   for  a  non-suit, 
and  submitted  the  facts  to  the  jury  on  the  first  coant.  The 
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two  last  ho  thought  wholly  inapplicable  to  the  case.   Ver- 
dict for  the  plaintiff  $1000. 

The  defendant,  appealed,  and  now  moved  for  a  non-suit 
or  a  new  trial,  on  the  following  grounds. 

1.  Because  there  was  no  evidence  of  any  conversion 
whatsoever,  by  the  defendant,  of  the  slave  of  the  plaintiff; 
and,  in  the  absence  of  such  evidence,  it  is  respectfully  sub- 
mitted that  his  Honor  erred  in  refusing  the  motion  for  a 
non-suit. 

2.  Because  the  acts  imputed  to  the  defendant  are 
charged  with  having  been  knowingly  done  ;  and  the  proof 
of  such  allegation  of  knowledge,  is  essential  to  the  plain- 
tiff's case :  whereas,  there  was  no*  evidence  whatsoever 
that  the  defendant  had  any  knowledge  that  the  mulatto 
was  the  slave  of  the  plaintiff,  or  of  any  other  person  whom- 
soever. 

3.  Because  there  was  no  evidence,  whatsoever,  to  sus- 
tain the  second  and  third  counts  of  the  declaration,  charg- 
ing the  defendant  with  enticing  away  the  slave  from  the 
service  of  the  plaintiff. 

P.  D.  Richardson^  for  the  motion,  contended  that  the 
question  of  conversion  is  one  of  law,  for  the  court  to  de- 
cide, and  that  th.*re  was  no  sufficient  proof  of  a  conversion. 
He  cited  1  Bail.  510;  1  Ch.  PI.  140;  2  Saund.  R.  47,  k. 
e.  1  Bur.  10 ;  1  McC.  429 ;  6  East,  538 ;  1  Bail.  546 ;  1 
N.  and  McC.  601 ;  2  Bail.  549 ;  2  N.  and  McC.  84 ;  2  MUl, 
72,  78;  8  Porter,  191. 

Dukes  and  Thomson^  contra,  contended  Ist.  that  the 
plaintiff  was  entitled  to  retain  his  verdict  under  the  counts 
in  case.  2d.  That  the  proof  of  a  conversion  was  sufficient. 
They  cited  Yelv.  194 ;  6  Mod.  212 ;  4  T.  R.  26 ;  5  Cowen, 
323 ;  1  N.  and  McC.  598 ;  8  Car.  and  P.  668 ;  3  Camp. 
396 ;  1  Johns.  Cases,  406 ;  5  Mass.  Rep.  104 ;  3  B.  and 
Aid.  686;  2  Str.  813;  4  M.  and  S.  260;  1  Wils.  328; 
1  Iredell,  242 ;  Willes,  577 ;  2  Mill,  416 ;  6  Wend.  603 ;  6 
Bac.  Abr.  Trover,  B.  1  Ch.  PI.  153.^ 

Curia^  per  Wardlaw,  J.  (Procuring  a  slave  already 
absent  to  continue  absent  from  his  owner's  service,  is  a 
tortious  act,  no  less  than  procuring  one  to  depart  from  sex- 
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vice — ^bttt  there  is  such  a  difference  between  the  acts,  that 
proof  of  one  does  not  sustain  the  allegation  of  the  other. 
If  under  the  proposition  that  a  slave  runaway  is  still  con- 
structively in  the  possession  of  his  owner,  it  be  maintained 
that  a  continuance  of  his  absence  is  a  new  commencement 
of  it,  it  might  well  be  replied  that  in  this  view  the  con- 
structive possession  would  remain  after  the  continued  ab- 
sence, so  that  a  continuance  of  the  absence  could  not  be 
said  to  be  a  departure  from  the  possession.  But  without 
this  refinement,  it  is  clear  here,  as  it  was  below,  that  the 
scienter  is  essential  to  either  of  these  counts,  and  that  of 
it  there  was  no  proof. 

An  act  merely  tortious  or  unlawful  may  constitute  a  le- 
gal injury,  without  being  wilful  or  malicious,  (Willes, 
677,)  and  without  knowing  Frank  to  be  a  slave,  the  de- 
fendant may  have  acted  towards  him  so  negligently  or  so 
unlawfully  as  to  have  done  an  injury  for  which  an  action 
lies ;  but  the  case  must  be  decided  as  it  is  presented,  and 
the  proof  and  the  allegations  must  concur  to  sustain  itj 

The  serious  question  is  whether  there  was  a  conversion. 

Conversion  is  an  appropriation  of  another's  property ; 
change  of  ownership  is  implied  by  it.  The  change  may 
foe  temporary  or  perpetual,  but  so  strongly  has  our  court  in- 
sisted on  this  change  as  resulting  from  conversion,  that 
when  a  verdict  in  trover  is  rendered  whilst  the  chattel  re- 
mains out  of  the  possession  of  the  plaintiff,  the  judgment 
for  the  plaintiff  is  itself  without  satisfaction,  (which  satis- 
faction is  insisted  upon  elsewhere,  8  Cowen,  43,)  con- 
sidered here  to  be  an  acknowledgment  by  the  plaintiff  that 
^  the  title  has  by  conversion  been  transferred  from  him, 
(^Rogers  and  Thompson  vs.  Moore^  Rice,  60;  Welbum 
ads.  Bogan^  1  Speers,  182.)  Of  the  conversion,  evidence 
may  arise  from  a  tortious  taking,  from  a  refusal  to  deliver 
tipon  demand,  or  from  use  negativing  the  plaintiff's  right. 
Any  act  in  exclusion  or  defiance  of  the  plaintiff's  rifrht, 
any  assumption  of  property  and  of  the  right  of  disposition, 
any  intermeddling  indicating  a  claim  of  ownership,  any 
assertion  of  the  control  which  belongs  to  the  owner,  wheth- 
er for  the  benefit  of  the  defendant  or  of  a  third  person, 
my  ftirnish  proof  of  the  conversion.     But  the  idea  of 
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property  is  of  the  essence  of  a  conversion.     Even  where  I 
the  chattel  fron>  its  nature  is  necessarily  known  to  be  pro^f 
perty,  an  interference  with  it,  under  circumstances  which 
shew  the  owner's  right  to  be  undisputed,  even  with  injuria ! 
ous  consequences  to  the  owner,  does  not  amount  to  a  con* 
version  ;  as  where  goods  are  thrown  overboard  to  save  a ' 
ship,  (2  Bulst.  280,)  or  where  a  work  of  charity  or  kind- 
ness to  the  owner  is  intended,  (4  Bsp.  166.)     No  intention 
of  gain  to  the  wrongdoer,  or  to  any  one  else,  is  essential,  if  | 
an  injury   be  done  to  the  owner  by  an  act  negativing  his 
right  of  property.     But  when  the  chattel  is  not  known  to  ^ 
be  property,  there  can  be  no  interference  with  the  owner* 
ship,  and  no  conversion  without  an  appropriation.  In  suchi 
a  case,  a  defendant  might  in  some  other  form  of  action  be  \ 
made  to  answer  for  any  benefit  acquired  by  himself  or  fof  I 
any  injury  done  to  the  plaintiff  by  a  wrongful  act,  but  if  I 
he  did  not  use  the  chattel  as  property,  he  could  not  in  I 
trover  be  held  to  have  converted  it. 

It  is,  then,  in  the  cas6  before  us,  essential '  to  inquire 
whether  the  defendant  knew  Prank  to  be  a  slave.  If  he 
did,  his  acts  of  interference  may  amount  to  an  assertion  of 
his  right  as  owner,  and  the  consequence  of  these  acts  may 
be  damages  which  have  resulted  from  his  conversion.  But 
if  he  did  not,  the  treatment  of  Frank  as  a  servant,  and 
consequent  facilities  of  escape  afforded  to  him,  may  have 
been  acts  in  themselves  lawful — certainly  did  not  indicate 
an  assertion  of  property. 
*  This  court  is  satisfied  with  the  course  taken  by  the  cir- 
cuit Judge,  in  refusing  the  motion  for  a  non-suit,  and  leav- 
ing the  circumstances,  with  proper  instructions,  to  the  jury. 
It  is  true  that  in  the  case  of  Hoover  vs,  Alexander ,  1  Bail. 
610,  a  non-suit  was  ordered  and  sustained,  where  a  slave 
had  been  seen  at  work  in  the  defendant's  field,  but  there 
was  no  proof  that  it  was  with  the  defendant's  knowledge, 
although  possibly  the  jury  might  in  the  circumstan- 
ces have  found  evidence  of  knowledge  sufficient  to  have 
established  the  conversion.  But  in  the  main  it  is  better, 
when  there  is  any  reasonable  evidence  of  the  fact  to  be 
eatablishedi  to  submit  the  question  to  the  jury,  than  to  or- 
der a  non-suit  for  want  of  evidence.     A  verdict  finding 
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the  fact  contradicts  the  assumption  that  the  evidence  is  in- 
sufficient;  and  a  verdict  negativing  it,  concludes  the  case, 
as  a  non-suit  does  not.  Where,  however,  a  case  involves, 
as  this  does,  the  character  of  a  party  proved  to  be  respecta- 
ble, and  depends  upon  nice  legal  distinctions,  this  court,  if 
not  itself  satisfied  with  the  proof,  prefers  to  let  another 
jury  pass  upon  the  matter,  after  an  authoritative  exposition 
of  the  law  involved.  If  the  acts  of  interference  done  by 
the  defendant  had  occurred  in  a  State  where  slavery  does 
not  exist,  the  case  of  Quay  vs.  McNinchj  2  Mill's  Law 
Rep.  78,  would  be  a  direct  authority  to  show  that  they  do 
not  amount  to  a  conversion.  They  occurred,  however,  in 
North  Carolina,  and  there,  as  here,  the  African  blood  is 
prima  facie  evidence  of  slavery.  But  the  presumption 
arising  from  blood,  like  other  presumptions,  may  be  rebut- 
ted. In  the  case  of  Bell  vs.  Lakin,  1  McMul.  364,  in  this 
State  a  slave  found  in  the  actual  enjoyment  of  freedom,  and 
thence  reputed  to  be  free,  was  treated  as  free  by  the  de- 
fendant, to* the  injury  of  the  owner,  yet  with  impunity. 
Here  one  of  doubtful  color,  passing  as  free  in  a  public 
conveyance,  was  taken  as  his  servant  by  the  defendant. 
Upon  the  count  in  trover,  it  must  be  left  to  the  jury  to  de- 
cide whether  the  defendant  regarded  him  as  free,  or  as  a 
slave.yJ 

A  new  trial  is  therefore  ordered. 

Richardson,  O'Neall,  Butler  and  Frost,  JJ.  con- 
curred. 
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jR.  Rowand^  survivor^  vs.  John  Fraser  4*   Co. 

Two  partners,  on  settlement  with  a  creditor  of  their  firm,  aAer  dis- 
solution, gave  their  separate  bonds  to  the  creditor,  each  for  one-half 
of  the  debt,  and  agreed  that  tlie  amount  which  might  be  recovered 
on  a  certain  chose  in  action,  in  the  hands  of  the  creditor,  which  be- 
longed to  the  firm,  should  be  applied  to  the  payment  of  the  bonds. 
Heldy  that  the  joint  interest  of  the  partners,  in  the  chose  in  action, 
was  severed  by  the  agreement,  and  thai  one  partner  aiterwards  had  a 
right  to  direct  his  half  to  be  applied  to  the  payment  of  his  bond,  and 
that  the  creditor  had  a  right  so  to  apply  it. 

Defendants  agreed,  as  '^agents  and  creditors"  of  the  plaintiff*,  to 
collect  a  demand  due  the  plaintiff,  and  apply  it  towards  the  payment 
of  a  bond  which  they  held  against  him.  They  collected  the  demand, 
but  failed  to  inform  the  plaintiflf  of  it,  or  credit  it  on  his  bond,  and 
afterwards  sued  him  on  the  bond,  and  recovered  judgment  for  the 
whole  amount  Htld^  that  the  plaintiff  was  not  barred  by  the  reco* 
very  against  him,  from  suing  the  defendants  for  the  amount  they  had 
collected  on  his  account. 

Before  Frost,  J.  at  Charleston^  Fall  Term^  1844. 

This  was  an  action  of  assumpsit,  for  money  had  and 
received. 

On  the  19th  day  of  December,  1826,  Fraser  <&  Co. 
effected  insurance  for  $3000,  on  ninety-five  bales  of  cotton, 
on  board  the  Steam  Boat  Pendleton,  in  Savannah  Riven 
The  cotton  was  the  property  of  Tamplet  &  Rowand,  and 
was  consigned  to  Fraser  &  Co.  who  had  accepted  bills 
drawn  against  it  by  Tamplet  &  Rowand  ;  and  the  insu^ 
ranee  was  effected  in  their  own  names,  on  account  of  them* 
selves  and  all  concerned,  as  well  for  their  security  as  that 
of  the  owners.  The  cotton  was  injured  on  the  voyage, 
and  a  claim  made  against  the  company  for  a  partial  loss  of 
forty  per  cent.  Tamplet  &  Rowand  were  then  insolvent, 
and  closed  their  business  after  this  transaction.  Fraser 
A  Co.  were  their  only  creditors  unpaid ;  and  on  the  6th 
July,  1827,  they  came  to  a  settlement  with  Fraser  &  Co. 
in  which  settlement  they  were  found  indebted  in  $4177^ 
72)  and  entered  into  separate  bonds  for  half  the  amount-*- 
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each  of  the  bonds  being  guaranteed  by  the  other  partner. 
When  this  settlement  was  effected,  the  policy  was  then  io 
the  hands  of  John  Fraser  <&  Co,  and  the  amount  of  the 
demand  on  the  company  was  taken  into  view,  and  it  was 
agreed  that  the  policy  should  be  sued,  and  that  the  money 
that  might  be  recovered  should  be  applied  to  the  payment 
of  the  bonds.  In  the  books  of  Fraser  &  Co.  the  account 
of  Tamplet  <&  Rowand  was  closed  by  these  bonds.  Fraser 
<&  Co.  sued  the  insurers  in  the  name  of  Tamplet  <ft  Row- 
and. The  action  was  commenced  in  Deceml)er,  1827,  and 
carried  on  by  Fraser  &  Co.  altogether  at  their  own  expense. 
In  June,  1830,  a  verdict  was  recovered  for  $1139  87,  and 
Fraser  4*  Co.  received,  after  deducting  expenses,  $1041  38, 
and  gave  a  receipt  therefor,  in  which  they  styled  them- 
selves agents  and  creditors.  But  previous  to  the  recovery  of 
the  verdict,  John  P.  Tamplet  had  made  a  composition  with 
Fraser  &  Co.  The  terras  of  the  composition  were,  that 
Fraser  <&  Co.  would  give  him  up  his  bond,  upon  receiving 
25  per  cent,  on  the  amount,  and  would  retain  the  policy 
and  the  right  to  apply  one-half  of  what  might  be  recover- 
ed as  a  further  payment  on  the  same  account.  In  pursu- 
ance of  this  arrangement,  Fraser  &  Co.  received  of  Tamp- 
let $625,  and  gave  up  his  bond.  But  the  witnesses  differ- 
ed as  to  the  time  of  the  payment,  which  was  supposed  by  one 
to  have  been  made  in  January,  and  by  another,  in  May, 
1830. 

The  money  received  from  the  insurers  was  entered  in 
Me.isrs.  Fraser  &  C6*s.  books  to  the  credit  of  the  bonds  of 
Taaiplct  <&  Rowand,  and  the  balance  of  those  bonds  car- 
ried to  the  account  of  profit  and  loss.  But  no  entry  was 
made  on  the  bond  of  Rowand.  Tamplet  afterwards  died. 
In  1839,  Rowand's  circumstances  having  changed  for  the 
better,  he  was  called  on  to  pay  his  bond,  and  on  his  refusal, 
an  action  was  commenced  and  a  verdict  recovered,  on  the 
plea  of  non  est  factum,  A  statement  was  rendered  by  the 
plaintiff's  attorneys,  after  the  verdict  and  judgment,  calcu- 
lating interest  from  the  date,  and  making  the  amount 
$3928  80,  and  it  was  proposed  to  accept  $3000  in  full  of 
all  demands,  which,  as  it  was  observed,  amounted  to  % 
deduction  of  nearly  26  per  cent. 
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The  composition  was  accepted,  $3000  were  paid,  and 
satisfaction  entered  on  the  judgment.  Rowand  then  com- 
menced this  action  to  recover  the  sum  of  $1041  38,  as 
mone^  received  to  his  use  in  July,  1830.  The  defendants 
insisted  that  the  money  so  received  was  a  payment,  and 
that  the  rendering  a  statement  for  more  than  was  due,  did 
not  render  the  defendants  liable  in  this  action,  unless  they 
had  actually  been  overpaid.  Whereas,  in  fact,  Tamplet's 
bond,  on  which  Rowand  was  guaranty,  was  discharged  by 
the  receipt  of  part  of  the  principal  only,  and  on  Rowand's 
bond,  as  correctly  stated,  i  e,  after  deducting  his  half  of 
the  amount  recovered  from  the  insurance  company,  as  a 
payment  made  in  1830,  there  was  due,  in  February,  1840, 
$3327  87,  and  only  $3000  were  paid. 

His  Honor  admitted  evidence  to  prove  that  Rowand  was 
the  creditor  of  Tamplet,  in  order  to  raise  an  equity  against 
the  defendants ;  and  charged  the  jury,  that  the  lien  of 
Fraser  <&  Co.  on  the  policy,  was  extinguished,  by  taking 
bonds  of  the  debtors.  That  the  judgment  in  the  case  of 
Fraser  4*  Co.  vs.  Rowand^  was  no  bar  to  this  action — and 
that  the  plaintiff's  case  was  the  same  with  respect  to  his  right 
of  recovery,  as  if  be  had  paid  off  the  judgment  in  full. 
Under  the  charge,  a  verdict  was  found  for  the  plaintiff  for 
the  full  amount  received  from  the  insurance  company, 
with  interest  from  the  19th  July,  1830. 

The  defendants  appealed,  and  now  moved  for  a  new 
trial,  on  the  ground. 

That  the  charge  of  his  Honor  was  erroneous,  in  the 
particulars  above  stated. 

Petigru,  for  the  motion.  The  defendants,  by  taking 
the  bonds,  did  not  waive  their  lien  on  the  policy.  7  Taunt. 
14 ;  6  Bin.  538 ;  4  Peters,  369. 

The  money,  when  raised  on  the  policy,  must  be  regard^ 
ed  as  payment.  As  such,  it  constituted  a  defence  to  the 
action  on  the  bond,  and  the  plaintiff  having  failed  to  make 
that  defence,  is  now  precluded  from  bringing  an  action  to 
recover  it.  The  judgment  and  satisfaction  are  a  bar  to 
this  action.  Mont,  on  Set-off,  1 ;  3  T.  R.  699 ;  2  Bay^ 
481;  Bail.  Eq.  614;  I  Esp.  279;  7  T.  R,  266, 


I 


328  RowAND  vs.  Eraser. 

Ex  equo  et  bono  plaintiff  is  not  entitled  to  recover. 
He  now  morally  owes  defendants  more  than  he  claims. 

Orimke  ^  Bailey^  contra.  The  lien  on  the  policy 
was  waived  by  the  acceptance  of  the  bonds.  6  Bin.  538 ; 
Story  on  Ag.  378 ;  2  Leigh  N.  P.  1419. 

Fraser  <&  Co.  had  no  right  to  apply  the  amount  recover- 
ed on  the  policy  to  the  payment  of  the  bonds.  1  McC. 
368;  2Str,  1194;  14  East,  242;  2  McC.  293.  If  they 
had  such  right,  then  they  have  not  done  it,  and  the  law 
will  now  dispose  of  the  fund  according  to  its  own  views 
of  justice.     9  Wheat.  737. 

The  judgment  and  satisfaction  are  no  bar  to  the  reco- 
very.    6  Coke,  117. 

Curia^  per  Evans,  J.  There  are  two  questions  to  be 
decided  in  this  case. 

1.  Have  the  defendants  a  right  to  retain  Tamplet's  half 
of  the  money  received  from  the  insurance  company  ? 

2.  Has  the  plaintiff  a  right  to  recover  the  half  which 
was  due  to  himself? 

1st.  It  was  proved  on  the  trial,  that  when  Tamplet  A 
Rowand  settled  with  Fraser  &  Co.  and  each  gave  his 
several  bond,  guaranteed  by  the  other,  for  half  of  their 
joint  debt,  it  was  agreed  that  the  amount  which  might  be 
recovered  on  the  policy,  should  be  applied  to  the  payment 
of  the  bonds.  The  only  rational  interpretation  of  this 
agreement  is,  that  whatever  Fraser  <&  Co.  should  receive 
on  the  policy,  should  be  applied,  one  half  to  Tamplet's 
and  the  other  half  to  Rowand's  bond.  By  this  agreement, 
the  fund  was  appropriated  to  the  payment  of  the  bonds  in 
equal  portions,  and  neither  of  them  had  any  right  to  direct 
or  make  any  other  disposition  of  it;  and  their  joint  interest 
was  as  completely  severed  as  if  they  had  received  it,  and 
each  had  paid  over  to  Fraser  his  part,  on  account  of  his 
several  bond.  It  is,  therefore,  wholly  immaterial  whether 
Fraser  A  Co.  retained  their  lien  on  the  policy,  after  the 
severence  of  the  partnership  debt,  by  taking  the  bonds. 
The  amount,  when  received,  was,  by  the  agreement,  as 
much  theirs,  as  it  would  have  been  by  virtue  of  the  lien, 
which  they  unquestionably  had  before  the  bonds  were  given. 
If,  then,  (and  it  seems  to  me  there  can  be  no  doubt  about 
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it)  this  agreement  was  a  severance  of  their  joint  interest 
in  the  money  which  might  be  collected  on  the  policy. 
Tamplet  had  a  perfect  right,  when  he  compounded  with 
Eraser  <&  Co.  for  his  bond,  by  paying  26  per  cent,  to  agree 
with  them,  as  he  did,  that  his  share  of  the  insurance  mo- 
ney should  be  applied  towards  the  payment  of  bis  bond. 
If  there  had  been  no  composition,  then  I  presume  Eraser 
&  Co.  would  have  had  an  undoubted  right  to  have  ap- 
plied the  money  according  to  the  original  agreement.  It 
is  only  because  they  agreed  to  discharge  Tamplet  from  his 
bond,  that  there  is  any  pretence  of  claim  on  the  part  of 
the  plaintiff  to  recover  Tamplet's  share  from  the  defendant. 
If  Eraser  &  Co.  had  discharged  Tamplet  from  his  bond,  on 
the  payment  of  25  per  cent,  without  any  reference  to  this  in- 
surance claim,  then  their  right  to  retain  when  they  after- 
wards received  it,  might  be  more  doubtful ;  (although,  in  my 
own  judgment,  they  would  then  have  had  the  right.)  Yet, 
when  it  was  clearly  proved  that  it  was  a  part  of  the  condi- 
tion on  which  they  agreed  to  release  Tamplet  and  deliver 
up  his  bonds,  that  they  were  to  retain  Tamplet's  half  of 
the  insurance  money,  the  case  seems  to  my  mind  very 
clear  and  satisfactory. 

Independent  of  the  composition,  Rowand  would  have  no 
right  to  apply  this  fund  otherwise  than  had  been  agreed 
on  between  the  parties,  and  he  cannot,  either  in  law  or 
justice,  demand  it  of  the  defendants,  on  the  ground  that 
they  have  compounded  with  Tamplet,  without  allowing 
them  the  full  benefit  of  the  terms  and  conditions  upon 
which  the  composition  was  made. 

In  considering  the  second  question,  it  must  be  remem- 
bered that  Eraser  &  Co.  had  recovered  on  the  policy 
several  years  before  they  sued  Rowand  on  his  bond — that 
he  did  not  set  up  this  by  way  of  defence ;  and  .that  the 
sum  which  they  received  in  full  satisfaction,  was  less  than 
was  due  them,  after  giving  him  full  credit  for  his  half  of 
the  money  received.  Yet,  notwithstanding  this,  the  bond 
was  merged  in  the  judgment,  and  the  judgment  is  dis- 
charged by  the  entry  of  satisf^LCtion,  and  Eraser  &  Co. 
mast  refund  what  they  received  on  the  policy,  if  they  have 
no  right  to  retain  it ;  and  this  depends  on  another  questioQj 
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tit :— Whethet  Rowand,  when  sued  by  Fraser  A  Co.  on 
bid  bdnd,  should  not  have  pleaded  this  matter  as  a  payment ; 
and  having  failed  to  do  so,  is  he  not  now  precluded  from 
netting  up  any  demand  to  it?  There  is  no  doubt,  I  pre- 
sutne,  that  as  a  general  rule,  whatever  defence  by  the  rules 
of  the  common  law  a  defendant  might  have  made  when  sued 
by  the  plaintiff,  so  as  to  defeat  the  action  in  the  whole,  ar 
part,  can  never  be  the  subject  of  another  action.  Thus, 
if  the  defendant  had  paid  the  debt,  or  a  part  of  it,  and 
buffered  judgment  to  go  by  default,  or  had  omitted  to  set 
up,  as  a  defence,  what  he  might  have  done,  he  is  forever 
precluded  from  bringing  the  same  matter  into  controversy 
again,  as  much  as  if  he  had  pleaded  it,  and  it  had  been 
"decided  against  him  for  defect  of  proof.  This  rule  does 
dot  apply  in  cases  of  separate  and  independent  demands, 
or  to  a  distinct  matter  not  connected  with  the  plaintiff's 
cause  of  action.  Such  matters  can  only  be  made  available 
under  oar  discount  law ;  and  the  defendant  may,  at  his 
(election,  plead  it  as  a  set-off  or  not.  But  it  would  seem, 
according  to  what  is  said  in  Montagu  on  Set-off,  p.  1,  that 
if  the  matter  of  defence  be  connected  with  the  plaintiff's 
cause  of  action,  by  originating  in  the  same  transaction,  or 
by  any  subsequent  agreement,  the  balance  is  the  debt  reco 
verable  by  the  suit.  In  this  case  the  agreement  was,  that 
the  money,  when  collected,  should  be  applied  to  the  payment 
of  the  bond  ;  and  Rowand  owed  Fraser  <&  Co.  at  the  time 
he  was  sued,  only  the  balance  due  after  deducting  the 
payment,  and  if  he  suffered  Fraser  &  Co.  to  recover 
against  him  a  larger  amount  than  was  due,  I  do  not  see 
bow  it  is  to  be  corrected,  unless  there  be  some  other  rela- 
tion between  the  parties,  besides  that  of  debtor  and  credi- 
tor. In  tfaid  cade,  it  is  dear  that  Eraser  A  Co.  undertook 
to  act  as  the  agents  of  Tamplet  &  Rowand.  This  ap- 
pears, as  well  from  the  agreement  as  their  subsequent  eon* 
duct  in  bringing  the  action,  and  in  receiving  the  money 
as  "agents  and  creditors,"  as  appears  by  their  r^eipt.  The 
law  requires  the  utmost  good  faith  in  agents.  The  reco- 
very of  any  thing  out  of  the  insurance  compatiy  was  cmi- 
tingent.  Nothing  might  be  recovered;  and  when  this 
tobtingency  wa&  reduced  to  «eitaitity,  aiid  th^  nonej  col^ 
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lected  and  paid  otrer  to  Eraser  &  Co.  it  was  tbeir  duty  to 
have  applied  it  as  a  credit  on  the  bond,  or  to  have  given 
notice  to  Rowand,  neither  of  which  they  did.  The  entry 
of  it  in  their  books  was  no  discharge  of  their  duty  as 
agents.  They  might  as  well  have  made  a  memorandum  pf 
it  in  any  other  book ;  Rowand  had  no  access  to  this  source 
of  information.  He  was  never  informed  that  thQ  money 
was  recovered  from,  and  paid  by,  the  insurance  company, 
and  it  seems  to  have  been  conceded  at  the  trial,  that  Row- 
and, when  he  was  sued,  did  not  know  that  Fraser  &  Co. 
had  ever  recovered  the  money  due  on  the  policy.  The 
maxim  de  vigilantibus,  is  a  wholesome  maxim,  and,  in 
general,  a  man's  ignorance  is  no  excuse  for  not  making  his 
defence  when  sued,  when  the  relation  of  debtor  and  credi- 
tor alone  existed  between  the  parties ;  yet,  it  seems  to  me, 
that  when  the  relation  of  *agent  is  superadded  to  that  of 
creditor,  and  the  ignorance  arises  from  the  concealment  of 
the  agent,  whether  intentional  or  not,  it  will  constitute  an 
exception  to  the  general  rule.  I  am,  therefore,  of  opinion, 
tlie  plaintiff  has  a  right  to  retain  hal/  his  verdict ;  but  he 
is  not  entitled  to  retain  it  for  Tamplet's  half — and  a  new 
trial  is  ordered,  unless  he  releases  it. 

Butler  and  Wardlaw,  JJ.  concurred. 

O'Neall,  J.  I  agree  fully  upon  the  first  ground  dis- 
cussed by  my  brother  Evans ;  on  the  second,  I  think  that 
the  plaintiff  was  not  entitled  to  recover;  but  as  I  stand 
alone  on  that  point,  I  acquiesce  in  this  opinion  arid  judg- 
ment. 

^  Frost,  J.  dissenting.  The  policy  of  insurance  having 
been  copartnership  property,  and  the  plaintiff  being  the 
surviving  partner,  he  has  a  clear  right  to  demand  from 
the  defendants  an  account  of  the  sum  recovered  against 
the  insurance  company,  as  money  had  and  received  to  his 
use.  The  plaintiff  does,  and  can  only,  support  his  claim 
against  the  defendants  on  those  grounds ;  and  the  judg- 
ment of  the  court,  confirming  the  verdict  to  the  extent  of 
one-half  the  amount,  admits  them*  The  plaintiff's  right 
being*  conceded,  the  onus  is  on  the  defendants  tQ  discharge 
their  liabilitf . 
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The  first  defence  is,  that  the  plaintiff  should  have  given 
in  evidence  the  sum  received  by  John  Fraser  A  Co.  as 
payment,  in  the  action  by  them  on  his  bond,  and  that 
plaintiff  is  barred  of  his  claim  by  the  judgment  on  the 
bond  against  him.  This  is  overruled  by  the  judgment  of 
the  court,  because,  if  sustained,  it  would  wholly  have  de* 
feated  the  plaintiff's  recovery.  The  next  defence  is,  an 
agreement  between  the  plaintiff  and  Tamplet  and  the  de- 
fendants, that  if  any  thing  were  recovered  on  the  policy,  it 
should  be  applied  equally  to  the  payment  of  their  respec- 
tive bonds,  given  to  the  defendants  in  discharge  of  the 
partnership  balance  of  account.  This  defence  extends 
only  to  one-half  of  the  recovery.  The  jury  were  express- 
ly instructed,  if  the  agreement  was  proved  to  their  satis- 
faction, they  should  find  only  one-half  of  the  sum  received 
by  the  defendants  on  the  policy.  They  found  the  whole 
sum,  and  distinctly  negatived  the  alleged  agreement. 

The  next  defence  is,  that  the  defendants  had  a  lien  on 
the  policy  of  insurance  for  the  payment  of  their  general 
balance  of  account  against  Tamplet  <&  Rowand,  which 
-  was  not  discharged  by  taking  the  bonds  of  the  parties  for 
that  balance.  This  position  is  overruled  by  the  judg- 
ment of  the  court.  By  taking  bonds  for  the  balance, 
the  account  was  extinguished  and  gone,  and  the  lien  inci- 
dent to  it  discharged. 

If  the  lien  for  the  balance  of  the  account  could  he  ex- 
tended to,  and  attached  on,  the  bonds,  the  defendants  might 
claim  a  discharge  for  one-half  of  the  policy,  by  an  appli- 
cation of  so  much  to  the  payment  of  Tamplet's  bond.  But 
a  lien  on  partnership  property  cannot  be  claimed  for  the 
payment  of  the  individual  debts  of  the  partners.  Besides, 
the  lien  of  a  factor  is  only  allowed  by  the  usage  of  trade, 
and,  as  all  the  elementary  writers  agree,  for  a  general  bal" 
ance  of  cu>count.  In  Godin  el  al.  vs.  London  Assurance 
Company^  1  Bur.  494,  Lord  Mansfield  states  the  law  to  be 
that  ''a  factor,  to  whom  a  balance  is  due,  has  a  lien  upon 
all  goods  of  his  principal,  so  long  as  they  remain  in  his 
possession."  In  Houghton  et  aL  vs.  Matthews  et  al.  3 
Bos.  <&  Pul.  494,  Heath,  J.  says,  "general  liens  are  claimed 
in  respect  of  a  general  balance  of  account ;  and  these  aril 
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founded  in  custom  only,  and  are,  therefore,  to  be  taken 
strictly.  There  is  no  authority  to  shew  that  such  a  cus- 
tom has  ever  been  extended  to  debts  generally ;  and  the 
opinion  of  Lord  Hardwicke,  in  ex  parte  Deeze,  seems 
directly  to  the  contrary."  "Nothing  can  fall  within  the 
custom  of  trade,  but  what  concerns  trade." 

The  only  other  grounds  on  which  the  facts  of  the  case 
will  sustain  the  judgment  of  the  court,  are,  first,  that  it 
was  agreed  between  Tamplet  and  the  defendants,  on  the 
composition  of  his  bond,  in  January,  1830,  that,  in  addi- 
tion to  the  26  per  cent,  paid  by  him,  the  defendants  should 
also  retain  his  share  of  the  policy,  when  recovered,  as  a 
further  payment.  It  is  clear  that  neither  partner  can 
apply  partnership  effects  to  the  payment  of  his  individual 
debt ;  and  that  the  agreement  of  Tamplet  with  the  defend- 
ants, made  without  the  knowledge  or  consent  of  the  plain- 
tiff, vested  no  right  in  them.  If  the  partnership  had  been 
clear  of  debt,  the  defendants  might  have  stood  on  the 
equity  between  partners,  to  an  equal  share  of  the  clear 
surplus  of  parlnership  property.  But, this  equity  was  re- 
butted by  proof  that  the  copartnership  was  insolvent,  and 
Tamplet  indebted  to  plaintiff  for  a  balance  of  copartnership 
accounts,  greatly  exceeding  his  interest  in  the  policy. 

And,  secondly,  it  may  be  contended  that  inasmuch  as  the 
plaintiff  was  guarantor  of  Tamplet's  bond  to  the  defendants, 
and  was  discharged  of  his  liability  thereon,  by  the  composi- 
tion made  by  Tamplet,  if  the  plaintiff  avails  himself  of  the 
discharge  procured  by  that  composition,  he  must  affirm  the 
condition  that  Tamplet's  half  of  the  policy  should  be  re- 
tained by  the  defendants. 

The  plaintiff  was  neither  party  nor  privy  to  that  com- 
position. He  is  discharged  from  liability  on  Tamplet's 
bond,  by  the  defendants's  surrender  of  it  to  Tamplet.  The 
surety  of  a  bond,  of  which  the  principal  is  released,  may 
plead  his  discharge  in  consequence  of  that  release,  without 
making  good  the  terms  of  the  agreement  between  the  obli- 
gor and  obligee.  If  the  defendants  had  surrendered  to 
Tamplet  his  bond,  on  his  assignment  to  them  of  the  note 
of  a  thiid  person,  or  any  other  security^  and  they  had  failed 


334  RowAND  VB.  Fraser. 

of  getting  payment,  the  plaintiff  could  not  have  been  re- 
quired, as  the  coDdition  of  his  discharge,  to  pay  the 
amount  of  the  note  or  other  security ;  or  if  Tamplet  had 
agreed  that,  in  addition  to  the  25  per  cent,  which  he  paid, 
the  plaintiff  should  pay  a  thousand  dollars,  he  could  not 
be  required  to  pay  that  sum  before  he  could  make  his  de- 
fence to  the  bond,  that  the  principal  was  discharged.  The 
copartnership  assets  were  as  much  beyond  Tamplet's  power 
of  appropriation,  as  the  private  property  of  the  plaintiff. 

The  judgment  of  the  court  having  athrmed  the  liability 
of  the  defendants  to  account  to  the  plaintiff  for  the  amount 
received  by  them  on  the  policy,  it  does  not  seem  that  they 
have  established  any  claim  in  law  or  fact,  by  which  that 
liability  may  be  reduced  to  one-half;  and  I  think  the  plain- 
tiff should  retain  his  verdict. 

Richardson,  J.  I  concur  in  both  the  reasoning  of  my 
brother  Frost,  and  the  conclusion  drawn — that  there 
ought  not  to  be  a  third  trial  of  this  case,  after  two  concuring 
verdicts  establishing  all  the  facts,  and,  of  course  the  question 
respecting  Tamplet's  agreement  in  1830.  But  independent 
of  the  facts,  the  agreements,  and  the  intent  of  the  settle- 
ment, and  giving  up  the  bonds  of  both  Tamplet  and  Rowand 
by  Fraser  &  Co.  being  thus  twice  decided  by  concurring 
juries,  Fraser  &  Go's  claims  to  the  money  derived  from  the 
policy  of  insurance,  can  be  no  more  than  if  Rowand  himself 
had,  with  the  privity  and  knowledge  of  Fraser  Sf  Co.  re- 
ceived $1041  38,  in  June,  1830,  instead  of  Fraser  <&  Co.  and 
then  Fraser  &  Co.  so  knowing  that  Rowand  had  received 
the  money,  had  still  accepted  the  $3000  of  Rowand,  and 
delivered  up  his  bond  and  entered  satisfaction,  <&c.  But 
if  Rowand  had  so  received  the  money  in  1830,  and  the 
composition  with  him  had  then  been  had  in  1840,  where  can 
the  reason  or  law  be  found  for  Fraser  &  Go's  recovering 
any  part  of  the  $1041  38,  in  a  suit  against  Rowand? 

Such  a  suit  would  be  barred  at  law,  by  the  receipt  on 
the  bond ;  and  all  the  equity  of  his  claims  equally  barred  by 
the  composition  of  1840.  Because  made  without  pretend- 
ing any  right  to  the  $1041  38,  in  the  hands  of  Rowand. 

But  such  was  virtually  and  truly  the  position  of  Fraser 
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A  Oo.  They  had  receifed  the  $1041  38  as  agencs,  yet 
made  the  composition  and  gaFe  up  the  bond  without 
notice  of  that  money ;  and  Rowand  knew  nothing  of  their 
receipt  of  it. 

Assuredly,  then,  the  composition  with  Rowand,  in  1840, 
was  final ;  and  the  verdicts  in  his  favor  well  supported, 
upon  both  the  true  legal  principle  and  the  equitable  con- 
sideration of  the  case. 

How,  then,  can  Rowand,  not  only  the  surviving  co- 
partner, but  the  creditor  of  Tamplet,  be  deprived  of  any 
part  of  the  money  ?  The  case,  however  complex,  has,  by 
two  full  investigations,  been  made  plain  to  my  understand- 
ing, and  need  not  be  again  submitted  to  trial. 


William  M.  Murray  ads.  The  Lower  Board  of  Commis- 
sioners of  jRoadSj  for  St,  Bartholomew's  Parish, 

The  same  Plaintiffs  vs,    William  M.  Murray. 

The  Commissioners  of  the  Roads  may  maintain  an  action  ;  Std 
qttare?  Should  they  sue  by  their  title  as  commissioners,  or  in  their 
individual  names,  styling  themselves  commissioners? 

Where  such  commissioners  sue  by  the  ir  official  title,  an  objection, 
that  they  should  have  sued  in  their  individual  names,  can  be  made 
only  by  plea  in  abatement 

The  provision  of  the  Act  of  1825,  requiring  three  months  notice 
to  be  given  by  the  commissioners  before  opening  a  new  road,  cannot 
be  dispensed  with,  by  obtaining  the  consent  of  the  owners  of  the  land 
through  which  the  road  is  to  pass. 

That  such  notice  was  given  before  a  new  road  was  opened,  like 
any  ether  &ct|  may  be  proved  by  any  evidence,  express  or  prcsump- 
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tire,  which  satisfies  the  jury.     It  is  not  required  to  be  proved  by  a 
record  of  the  order,  or  a  copy  of  the  notice. 

Where  cdmrnissioners  have  opened  a  new  road,  the  presumption 
is,  that  all  the  pre-requisites  were  complied  with  ;  though  this  pre- 
sumption may  be  rebutted. 

A  single  commissioner  has  no  power  to  make  a  new  road,  or  alter 
an  old  one. 

The  board  of  commissioners  have  the  power  to  make  akerations 
in  a  road  without  giving  notice. 

Under  the  9th  section  of  the  Act  of  1825,  if  any  part  of  a  road  on 
which  a  person  was  required  to  work  his  hands,  passed  within  ten 
miles  of  the  plantation  on  which  such  slaves  were  employed,  it  was 
sufficient,  although  other  parts  jof  the  road  may  have  been  at  a  great- 
er distance. 

The  several  boards  of  commissioners  for  the  cuts  and  inland  navi- 
gation, are  wholly  distinct  organizations  from  the  commissioners  of  the 
roads  ;  and  it  is  no  exemption  from  road  duty,  that  a  man  works  on 
a  cut,  unless  he  be  exempted  by  law  from  working  on  one,  because 
he  works  on  the  other. 

Defendant  was  warned  to  send  his  hands  to  work  on  the  road,  and 
at  the  same  time  was  notified,  in  case  of  default,  to  appear  before  the 
board  at  a  certain  time  and  place,  to  make  his  excuse.  Held  that  the 
summons  to  appear  before  the  board  was  sufficient. 

When  the  penalty  for  a  default  exceeds  twenty  dollars,  is  it  neces- 
sary that  there  should  be  any  action  of  the  board,  before  suit  brought 
for  the  penalty? 

Where  a  single  commissioner  made  an  alteration  in  a  road,  without 
the  authority  of  the  board,  and  summoned  the  defendant  to  send  his 
hands  to  work  on  the  road,  designating  the  place  of  meeting  to  be 
on  the  altered  part  Held  that  the  defendant  was  not  bound  to  send 
his  hands. 

Before  Wardlaw,  J.  at  Charleston,  Spring  Term,  1844. 

These  were  actions  of  debt,  founded  upon  statute.  The 
plea  in  each  case  was  nil  debet. 

The  action  first  above  stated,  was  to  recover  $192,  for 
defendant's  default  in  not  working  with  his  bands,  in  No- 
vember, 1841,  on  a  certain  road,  called  the  ^' Jacksonbo- 
rough  neck   road  continued."     The  first  question  made 
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was,  whether  the  road  was  a  public  road,  upon  which  the 
defendant's  hands  were  liable  to  work. 

The  following  map  will  give  some  general  idea  of  the 
country,  and  the  situation  of  the  road. 


The  line  from  A.  on  the  Jacksonborough  rorid,  to  B.  at 
the  junction  of  Musquito  creek  and  Pon  Pon  river,  repre- 
sents the  '^  Jacksonborough  neck  road  continued,"  as  laid 
out  by  Commissioner  Tyler,  and  adopted  by  the  resolution 
of  the  6th  December,  1840,  hereinafter  mentioned. 

The  following  are  the  facts  of  the  case,  as  reported  by 
the  presiding  judge  to  the  Court  of  Appeals. 

"  The  defendani's  plantation,  upon  which  the  slaves  re- 
side, is  on  the  middle  portion  of  Fen  wick's  Island,  in  St. 
Bartholomew's  Parish.  Fenwick's  Island  is  between  Pon 
Pon  and  Ashepoo  rivers,  and  separated  from  the  main  by 
Mosquito  creek.  Bennett's  point  is  at  the  junction  of  Mos- 
quito creek  with  Ashepoo ;  and  there  is  Meggett's  planta- 
tion. The  mouth  of  Mosquito  creek  is  where  the  creek 
joins  the  Pon  Pon ;  and  this  point,  and  the  surrounding 
lands,  belong  to  the  plantation  of  J.  R.  Mathews,  which 
is  called  Bear  Island,  from  its  being  surrounded  by  marshes, 
although  it  is  on  the  main.  The  White  House,  now,  or 
formerly,  belonging  to  Elliott,  lies,  proceeding  up  the  creek 
between  the  rivers,  next  to  Mathews'.     Between  the  White 
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House  and  the  JaK^ks6nborotigh  road,  are  fire  or  six  planta- 
tions, belonging  to  Morris,  and  Ashe,  and  others ;  and  an 
old  way  along  the  rice  banks,  called  the  travelling  bank, 
or  the  causeway,  has  long  been  used  between  these  points. 
The  Jacksonborongh  road,  from  Jacksonborough  down  the 
south  side  of  the  Edisto  'towards  the  Ashepoo,  terminates 
about  a  mile  below  the  commencement  of  the  new  road, 
hereafter  mentioned,  in  a  private  way  which  leads  to  Cat- 
tell's  Island. 

Extracts  from  the  Minutes  of  the  Board  of  Commission- 
ers were  produced,  of  which  the  following  is  a  summary 
statement. 

1825,  May  4.  Upon  the  petition  of  W.  E.  Morris  and 
others,  certain  hands  were  assigned  to  the  ''  travelling 
bank"  and  "the  causeway  from  Springfield  to  the  White 
House,  in  all,  the  distance  of  six  and  a  half  miles,  subject 
to  the  order  of  the  Commissioners  on  the  Jacksonborough 
neck  road." 

1834,  May  7.  It  was  resolved  that  a  Committee  should 
"be appointed,  to  ascertain  whether  the  'travelling  bank' 
mentioned  in  the  petition  of  W.  E.  Morris  and  others,  da- 
ted 4th  May,  1825,  be  a  public  road  or  way;"  and  that  "in 
the  meantime,  no  resolution  of  the  board  establishing  it  as 
a  public  way,  be  considered  effective." 

1834,  December  3.  The  Committee  reported  that  "it  is  not  a 
public  road,"  but  that  there  was  a  right  of  way  over  it,  claim* 
ed  by  the  persons  residing  below,  and  sanctioned  by  use; 
and  by  a  preamble  and  resolutions  it  was  declared  that 
"the  travelling  bank,  c<5mmencing  at  Mr.  W.  E.  Morris's 
plantation,  near  the  Jacksonborough  road,  leading  through 
the  plantations  of  Mr.  Morris,  Mr.  Ashe,  and  others,  to  El- 
liott's white  house,  on  Bear  Island,"  would,  if  establishf'd, 
be  of  great  public  use ;  and  that  there  are  for  it  hands 
enough  that  do  no  road  duty.  And  it  was  resolved,  that 
the  chairman  obtain  the  consent  of  the  land  owners,  and  if 
they  will  not  consent,  that  "  the  proper  officer  of  this  board 
proceed,  in  the  manner  prescribed  by  law,  to  accomplish  the 
same,"  and  that  the  necessary  funds  be  appropriated. 

1835,  May  6.  The  chairman  having  reported  that  he  had  re- 
ceived no  reply  from  any  of  the  land  owners,  except  Mr. 
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Mathews,  it  was  resolved  that  the  clerk  "do  proceed  forth- 
with, to  give  the  notice  required  by  law,  that  an  applica- 
tion will  be  made  to  the  Legislature,  at  its  next  session,  for 
permission  to  lay  out  and  make  said  road." 

It  did  not  appear  whether  any,  and  what,  action  had 
been  had  before  the  Legislature,  nor  what  notice  had  been 
given  ;  although,  amongst  the  papers  of  the  board,  a  wit^ 
ness  had  seen  some  draft  of  an  advertisement  about  this 
road. 

1836,  May  4.  with  the  consent  of  Col's.  Morris  and 
Ashe,  and  of  Vanderhost,  executor  of  the  estate  of  W.  E, 
Morris,  it  was  resolved,  "that  the  travelling  bank  now  in 
use,  commencing  at  the  estate  of  Mr.  Morris's  potatoe  patch 
plantation,  and  leading  to  Elliott's  white  house,  be  declar- 
ed a  public  road,  and  that  the  same  be  continued  to  the 
mouth  of  Mosquito  creek,  on  Pon  Pon  river,  running  by 
the  most  convenient  and  practicable  route  through  Mr.  J. 
R.  Mathews'  plantation."  Col.  Morris  appointed  commis- 
sioner ;  and  hands  assigned,  including  those  on  Fenwick's 
Island  ;  "  the  said  road  being  a  part  of  the  road  petitioned 
for  by  this  board  to  the  Legislature,  at  its  last  session." 

It  appeared  that  Col.  Morris,  and  Mr.  Tyler,  commis- 
missioner  after  him,  in  laying  out  the  road  under  the  last 
mentioned  resolution,  instead  of  beginning  with  the  traveling 
bank  at  the  potatoe  patch  plantation,  and  pursuing  it  to  the 
white  house,  commenced  half  a  mile  or  so  lower  down 
the  Jacksonborough  road,  at  Ashe's  old  avenue,  pursued 
this  old  avenue  to  a  morass,  and  thence  cut  a  new  road  to 
a  point  on  the  old  travelling  bank,  near  to  the  white  housci 
and  thence,  as  directed,  to  the  mouth  of  Mosquito  creek. 
There  was  some  difference  of  opinion,  but  the  weight  of 
testimony  seemed  to  be  that  the  road  was  shorter  and  bet- 
ter. 

1839,  December  6.  A  committee  was  appointed  to  ex- 
amine the  road,  confer  with  the  commissioners,  and  report. 

1640,  December  6.  The  committee  reported  that  "  the 
new  road  does  not  begin  at,  nor  follow,  the  route  designa- 
ted by  the  Board,  in  the  resolution  directing  the  laying  out 
and  making  said  road,  except  at  the  lower  end  ;"  but  that 
one-third  of  the  distance,  and  much  labor,  is  saved.    That 
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part  of  the  new  road  is  a  highland,  and  requires  no  brid|r- 
es  ;  whereas,  the  travelling  bank  would  have  required 
causewaying  the  whole  way,  and  crosses  several  canals  that 
would  have  required  bridges ;  that  the  length  of  the  road 
is  not  thought  to  exceed  six  miles,  and  that  "  they  infinite- 
ly prefer  the  present  location  of  the  road,  to  the  one  desig- 
nated by  the  board." 

It  was  resolved,  "  that  the  report  of  the  committee  on 
the  new  road  to  Bear  Island  'be  concurred  in,  and  that  the 
resolution  adopted  by  this  board  in  May,  1836,  locating  the 
same,  be  repealed." 

"  Resolved,  that  the  road,  as  laid  out  b;  the  commission- 
er, W.  Tyler,  commencing  at  the  Jacksonborough  Neck 
road,  passing  through  the  lands  of  Col.  Ashe,  Mrs.  Morris, 
and  J.  R.  Mathews,  and  terminating  on  Pon  Pon  river,  near 
the  mouth  of  Mosquito  creek,  be  declared,  with  the  con- 
sent^ of  the  owners  of  the  said  lands,  a  public  road,  and 
be  called  the  Jacksonborough  Neck  road  continued." 

It  further  appeared,  that  the  names  of  the  Commission- 
ers are  not  set  out  in  the  declaration ;  that  the  defendant 
was  warned  by  the  Board  to  meet  at  a  certain  time  and 
place,  and  made  default,  as  alleged  ;  that  in  May,  1842,  the 
board  resolved  that  he  should  be  fined  $192,  no  other  sum- 
mons to  answer  for  his  default  having  been  served  on  him 
than  a  conditional  one,  which  attended  his  warning  to  work, 
and  required  him,  in  case  of  default,  to  render  his  excuse  at 
the  time  and  place  when  and  where  he  was  afterwards  fined  ; 
that  the  mouth  of  Musquito  creek  is  within  four  miles  of  de- 
fendant's plantation,  in  a  direct  line,  and  the  place  appoint- 
ed for  the  meeting  of  the  hands,  "  to  work  on  the  Jackson- 
borough road  continued,"  is  within  nine  miles  of  defen- 
dant's plantation,  in  a  direct  line,  but  that  by  the  river,  the 
mouth  of  the  creek  is  nine  miles,  and  the  place  of  meeting 
more  than  ten  miles  from  the  plantation ;  that  there  is  no 
practicable  route  from  the  defendant's  plantation  to  the 
point  of  Fenwick's  Island,  opposite  to  where  the  road  ter- 
minates, near  the  mouth  of  Musquito  creek,  but  by  water  ; 
that  the  road  terminates  near  to  a  bluff,  within  sight  of  the 
steamboat  route  through  the  creek ;  that  the  hands  of  de- 
fendant work  upon  Watt's  Cut,  in  St.  John's  Colleton  ;  that 
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the  defendant  uses  a  private  way  from  his  residence  on  Ed- 
isto  Island,  to  a  point  whence  he  reaches  his  plantation  by 
boat,  and  works  on  the  Edisto  Island  roads  in  another  par- 
ish ;  that  the  road  in  question  is  never  used  by  the  defen- 
dant, and  is  used  by  no  white  persons  but  Mr.  Mathews, 
Col.  Ashe,  and  the  overseers  of  plantations  near  to  it,  and 
is  the  only  way  they  have  ;  that  various  persons  never  saw 
nor  heard  of  any  advertisement  or  notice  concerning  the 
road ;  that  part  of  the  road  is  in  bad  order,  but  by  a  day's 
work  of  the  hands  within  ten  miles  of  it,  it  might  be  made 
good,  and  that  there  are  not  avenues  from  some  of  the  plan- 
tations through  which  it  passes  to  the  road." 

His  Honor  held,  that  the  Board,  as  a  quasi  corporation, 
might  sue  without  setting  out  the  names  of  the  several 
Commissioners  ;  that  the  warning  was  sufficient,  given  in 
the  name  of  the  Board,  and  not  of  a  single  Commissioner  ; 
that  the  action  was  for  the  original  default,  to  which  the 
defendant  might  answer  by  any  sufficient  excuse,  if  he  had 
one,  and  therefore,  any  irregularity  in  the  supererogatory 
action  of  the  Board,  in  fining  the  defendant,  was  immate- 
rial ;  that  so  far  as  the  defendant's  liability  depended  upon 
distance,  it  was  sufficient  if  his  plantation  was  within  ten 
miles,  measured  in  a  direct  line,  of  any  part  of  the  road 
which  he  was  warned  to  work ;  that  neither  working  on 
Watt's  Cut,  nor  upon  the  Edisto  Island  roads,  would  ex- 
empt defendant;  that  the  utility  of  the  road  to  the  public, 
or  to  the  defendant,  was  not  to  be  considered  ;  that  even  if 
the  road,  by  a  certain  route,  was  established  by  the  resolu- 
tion of  May,  1836,  the  deviation  made,  and  confirmed  in 
December,  1840,  was  not  an  establishment  of  a  new  road 
beyond  the  power  of  the  Board,  if  made  in  good  faith,  of 
which  the  jury  should  judge ;  that  notice,  as  required  by  the 
Act  of  1825,  was  necessary  to  the  validity  of  the  Board's 
establishment  of  a  new  road,  but  that  the  presumption,  om" 
nia  esse  rite  acta,  was  applicable,  although  it  might  be  re- 
butted ;  and  therefore,  the  question  for  the  jury,  on  this  point, 
was  whether  the  evidence  had  induced  their  belief,  that 
in  fact  the  notice  was  not  given. 

The  jury  found  for  the  plaintiffs  $192. 
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The  defendant  appealed,  and  now  moved  in  arrest  of 
judgment,  on  the  ground, 

That  the  names  of  the  Commissioners  are  not  set  out  in 
the  declaration. 

And  that  motion  fstiling,  then  for  a  new  trial,  on  the 
grounds : 

1.  Because  there  was  no  legal  proof  of  default,  and  do 
sufficient  legal  steps  taken  by  the  parties,  to  fix  the  liabili- 
ty and  the  amount,  pursuant  to  the  Act  of  the  Legisla- 
ture. 

2.  Because  the  place  where  the  defendant  was  summon- 
ed to  work,  was  more  than  ten  miles  from  the  residence  of 
the  defendant's  hands,  by  any  highway. 

3.  Because  the  same  hands,  summoned  to  work  on  the 
road  in  question,  do  public  work  on  Watt's  Cut ;  and  there- 
fore are  not  liable  to  the  duty  required. 

4.  Because  the  defendant  actually  does  road  duty  on 
Edisto  Island. 

6.  Because  the  road  in  question  is  not  a  public  road,  but 
a  private  neighborhood  road,  used  by  only  two  or  three  per- 
sons, and  never  was  by  law  constituted  a  public  road,  and 
is  not  one  by  usage. 

6.  Because  his  Honor  erred,  it  is  submitted,  in  ruling 
that  in  this  action  the  defendant  was  put  on  his  trial  for 
the  default,  whereas,  he  was  sued  in  debt  for  a  specific  fine, 
already  imposed  by  the  Board,  as  defendant  alleges,  contra- 
ry to  law. 

7.  Also,  in  charging  that  the  new  route  fixed  for  the 
road,  made  it  the  old  road,  running  a  different  course : 
whereas,  it  is  contended  that  the  present  road  was  not  laid 
out  by  law  on  legal  notice,  but  is  an  unauthorized  road; 
and  this  was  a  question  of  law  to  be  resolved  by  the  court, 
and  not  a  question  for  the  jury. 

8.  Because  no  notice  was  proved,  that  the  road  was  to 
be  applied  for,  and  the  evidence  was  clear,  that  no  legal 
notice  was  given,  and  the  presumption  will  not  stand  for 
proof,  especially  in  a  recent  transaction,  where  a  record  is 
kept,  and  no  proof  exists  that  any  notice  was  given. 

tn  the  second  case  above  stated,  the  action  was  to  reoov- 
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er  S^16,  for  defendant's  refusal  to  send  his  hands  to  work 
on  the  same  road,  in  August  and  Noyember,  1840. 

The  facts  of  the  case  in  relation  to  the  character  of  the 
road,  were  the  same  as  in  the  first  case. 

The  defendant  was  warned  to  send  his  slaves  to  the  ca- 
nal, between  Mrs.  Morris's  and  Col.  Ashe's,  a  point  on  the 
new  road,  between  the  white  house  and  the  Jacksonborough 
road,  for  the  purpose  of  working  the  new  road. 

His  Honor  held,  that  before  the  resolution  of  the  6th 
December,  1840,  the  new  road  had  not  the  sanction  of  the 
Board ;  that  it  it  was  not  a  mere  alteration  of  an  estab- 
lished way,  which  a  single  commissioner  might  make  with- 
out the  authority  of  the  board — and  that  before  it  was  es- 
tablished by  the  board,  the  defendant  was  not  answerable 
for  his  refusal  to  work  upon  it. 

The  jury  found  for  the  defendant,  and  the  plaintiffs  ap- 
pealed, and  now  moved  for  a  new  trial,  on  the  ground, 

That  His  Honor  erred,  in  instructing  the  jury  that  the 
defendant  was  not  liable,  because  at  the  time  of  this  default, 
a  considerable  alteration  had  been  made  in  the  location  of 
a  part  of  the  road,  as  defined  in  a  resolution  of  the  board, 
declaring  it  a  public  road,  which  altera.tion  was  make  by 
the  Commissioner  of  the  Road  Division,  and  had  not  at 
that  time  been  fortrially  sanctioned  by  the  vote  of  the  Board  ; 
whereas,  it  is  submitted,  that  however  valid  an  objection 
this  may  have  been  for  refusing  to  work  on  the  part  of  the 
road  which  had  been  so  altered,  it  does  not  constitute  any 
excuse  for  refusing  to  work  on  that  part  of  the  road  which 
had  not  been  altered ;  and  the  defendant  had  refused  to 
attend  for  the  purpose  of  working  on  any  part  of  it. 

Bailey^  Attorney  OenercU,  for  the  Commissioners.  The 
first  question  is  as  to  the  character  of  the  road.  Was  it 
a  public  road  ?  That  the  Commissioners  have  the  power 
to  lay  out  a  new  road  is  clear,  (9  Stat.  559,)  and  the  only 
question  is,  have  they  done  so  in  this  particular  case  7  The 
resolution  of  1836  establishes  the  road  as  a  public  one. 
Bat  it  is  said  that  the  law  requires  three  months  notice  to 
be  given,  before  a  new  road  can  be  laid  out,  and  that  this 
pre-reqnisite  was  not  complied  with.  To  this  objection,  it 
is    sufficient   to   reply   the  presumption   of  law,   omnia 
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presumunter  rite  esse  acta.  3  Stark.  1260,  1262 ;  1  M*1L 
222.  There  was  not  proof  that  notice  was  not  given,  but  oa 
the  other  hand,  circumstances  were  proved  which  induced 
the  inference  that  notice  was  in  fact  given.  But  there 
was  proof  that  the  owners  of  the  land  through  whicb  the 
road  passes,  consented  that  it  should  be  laid  out.  This  con- 
sent superseded  the  necessity  of  notice.  Again  it  is  said, 
that  if  notice  was  given,  previous  to  the  order  directing  the 
road  to  be  laid  out,  that  the  road  was  not  laid  out  in  con-, 
formity  with  that  order,  but  that  alterations  were  made 
which  were  illegal.  On  this  point  he  cited  2  Bail.  314 ;  4 
M'C.  6  ;  9  Stat.  560 ;  and  referred  to  the  resolution  of  De- 
cember, 1840,  which  sanctions  the  alteration  made  by  com- 
missioner Tyler.  , 

The  Board  of  Commissioners  are  a  quasi  corporation, 
and  have  a  right  to  sue  without  setting  out  their  individual 
names.  Ang.  c&  A.  17 ;  1  Bail.  73 ;  13  Mass.  R.  193 ;  2  Kent, 
278 ;  1  Kyd.  29,  30.  But  the  objection  comes  too  late.  It 
should  have  been  made  by  plea  in  abatement.  1  Sp.  216. 
As  to  their  right  to  bring  debt  for  the  penalty,  he  cited  4 
B.  &  a  967 ,  1  Saund.  PI.  and  Ev.  404. 

As  to  the  objection  that  defendant's  hands  work  on  Watt's 
Cut,  he  cited  9  Stat.  448,  162 ;  Cheves,  109;  2  Sp.  402. 

Hunt  and  Seabrook,  contra.  The  Commissioners  have 
the  power  to  lay  out  new  roads,  after  giving  three  months 
notice.  Arc  they  not  bound  to  show  that  the  notice  was 
given  ?  Lapse  of  time  might  raise  the  presumption  that 
notice  was  given,  but  not  the  maxim  omnia  rite  esse  acta, 
<&c.  Green.  Ev.  23 ;  1  Phil.  Ev.  158.  The  fact  that  the 
consent  of  the  owners  was  obtained,  did  not  supersede  the 
necessity  of  notice.  Other  persons  were  interested,  and 
had  the  right  to  have  their  objections  heard,  besides  the 
owners  of  the  land.  But  the  road  was  not  laid  out  in  con- 
formity with  the  order,  and  if  the  alteration  is  to  be  re- 
garded as  such  as  the  board  could  make,  yet  it  is  clear 
that  one  comniissioner  had  no  power  to  make  it.  What 
is  called  an  alteration  by  Mr.  Tyler,  is  not  an  alteration,  it 
is  a  new  road,  and  it  is  clear  that  that  road  was  never  ad- 
vertised. 

Have  the  Commissioners  a  right  to  sue  ?     Since  the  Act 
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of  1841  has  vested  that  right  in  them,  doubtless  they  have, 
but  previous  to  that  Act  they  had  do  such  right.  The 
suit  here  is  for  a  penalty.  To  whom  does  that  penalty 
belong  ?  Clearly  to  the  State.  Should  not  the  action  then 
be  brought  in  the  name  of  the  State  ?  Will  it  be  pretend- 
ed that  the  Commissioners  of  Public  Buildings  have  a  right 
to  sue  for  fines  which  the  law  appropriates  to  their  use  ? 
But  it  is  said  that  this  objection  should  be  made  by  plea 
in  abatement.  It  is  not  so.  It  is  not  a  mere  question  of 
misnomer,  but  one  which  goes  to  the  very  existence  of  the 
plaintiffs.  The  objection  is,  that  the  action  should  not  have 
been  brought  at  all.  1  Ch.  PI.  436—6.  In  other  words, 
that  the  Board  of  Commissioners  are  not  a  corporation,  and 
if  they  are  to  be  regarded  as  a  quasi  corporation,  that  pre* 
vious  to  the  Act  of  1841   they  had  no  right  to  sue. 

As  to  the  objection  that  the  slaves  did  not  live  within  ten 
miles  of  the  road,  they  submitted  that  it  was  practically 
true,  as  there  was  no  way  of  getting  to  the  road  but  by  the 
river,  and  by  that  way  it  was  more  than  ten  miles  off. 

They  further  submitted,  that  the  summons  to  work  in 
August  and  November,  1840,  was  illegal ;  because,  at  that 
time,  the  alteration  had  not  received  the  sanction  of  the 
board,  and  the  commissioner  had  no  right  to  summon  the  de- 
fendant to  work  on  a  road  which  was  not  a  public  one. 

Curia,  per  Evans,  J.  In  the  case  first  stated.  Ajfler 
the  great  number  of  decisions  which  have  been  made  in 
our  own  courts,  and  in  other  States,  it  cannot  now  be  well 
questioned  whether  the  Commissioners  of  the  Roads  may 
not  maintain  an  action  ;  (^Commissioners  of  Poor  vs.  Doo- 
ling,  1  Bailey,  73 ;  1  Nott  and  M^Cord,  564 ;  Angel  and 
Ames  on  Corp.  17 ;  13  Mass  Rep.  192.)  Whether  they 
should  bring  it  by  their  official  title  as  commissioners,  or 
whether  the  action  should  not  be  in  their  individual  names, 
styling  themselves  Commissioners,  it  is  not  necessary  to 
the  decision  of  this  case  to  determine ;  such  an  objection 
as  was  decided  in  the  case  of  The  Commissioners  of  the 
Roads  for  St.  Peter's  Parish  vs.  Guerard,  (1  Speers,  216) 
could  only  be  taken  advantage  of  by  a  plea  in  abatement, 
which  has  not  been  done  in  this  case. 

By  the  5th  sec.  of  the  Act  of  1826,  (9  Stat  559)  which 
44 
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purports  to  be  an  Act  to  reduce  all  Acts  relating  to  the 
power  and  duty  of  Commissioners  of  Roads  into  one  Act, 
and  which  repeals  all  prior  inconsistent  Acts,  the  Com- 
missioners of  the  Roads  *'  are  authorized  and  required  to 
lay  out,  make  and  keep  in  repair,  all  such  roads,  bridges 
and  causeways,  as  have  been,  or  shall  hereafti^r  be,  estab- 
lished by  law,  or  as  they  shall  judge  necessary,  in  their 
several  parishes  and  districts  ;  provided,  however,  that 
no  Board  of  Commissioners  of  Roads  shall  hereafter  have 
power  to  open  any  new  road,  until  they  shall  have  given 
three  months  previous  notice,  by  advertisement,  in  the  set- 
tlement through  which  the  intended  road  is  to  be  opened  ;  nor 
shall  any  new  road  be  opened  through  the  lands  of  any 
person  who  shall  signify  to  the  said  board  any  opposition, 
unless  by  permission  of  the  Legislature."  It  has  been  con- 
tended in  the  argument  by  the  counsel  for  the  appellees, 
that  the  object  of  the  notice  was  to  give  the  land-owners 
alone  notice,  and  if  their  consent  was  obtained,  as  seems 
to  have  been  done  in  this  case,  no  further  notice  was  ne- 
cessary ;  but  such  does  not  seem  to  me  to  be  the  true  con- 
struction of  the  Act.  Other  persons  besides  the  owners  of 
the  land,  have  an  interest  in  a  road.  The  opening  and  keep- 
ing it  in  repair  devolves  on  others,  and  their  objections  should 
be  heard  by  the  board  before  they  act  on  the  subject.  The  Act 
requires  that  three  months  previous  notice  shall  be  given  by 
advertisement  in  the  settlement,  as  a  preliminary  to  the 
opening  of  any  new  road ;  and  unless  this  was  done,  the 
commissioners  had  no  authority  under  the  Act  to  open  the 
road,  and  to  fine  the  defendant  for  not  working  on  it.  It 
was,  therefore,  an  important  inquiry  in  this  case,  whether 
such  notice  had  been  given.  It  does  not  appear,  from  any 
direct  evidence,  that  any  notice  by  advertisement  was  giv- 
en ;  but  the  law  does  not  require  that  any  order  to  that  ef- 
fect should  be  entered  in  the  records  of  the  board,  or  that 
copies  of  the  advertisement  should  be  preserved,  nor  does 
it  point  out  any  mode  in  which  the  fact  is  to  be  proved.  It 
is,  therefore,  like  any  other  fact  not  required  to  be  establish- 
ed in  any  particular  mode,  and  might  be  proved  by  any 
evidence,  either  express  or  presumptive,  which  satisfies  the 
jury  the  fact  existed.     The  Commissioners  of  the  roads  are 
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a  body  of  great  respectability,  in  whom  very  great,  and  al- 
most unlimited,  powers  are  vested.  They  are  public  agents, 
and  it  is  fair  to  presume,  when  they  do  an  act,  that  they 
have  complied  with  all  the  pre-requisites  to  the  exercise  of 
their  power.  The  requisitions  of  the  Act,  I  suppose,  would 
be  complied  with  by  putting  up  a  notice  at  some  public  place 
in  the  neighborhood,  and  if  strict  proof  of  it  were  required, 
after  a  lapse  of  ten  or  twenty  years,  it  could  scarcely  ever 
be  made,  and  more  especially  in  such  a  country  as  this 
road  passes  through,  where  only  three  or  four  planters  re- 
side a  part  of  the  year,  and  perhaps  as  many  overseers. 
The  road  along  the  travelling  bank  was  ordered  to  be  laid 
out  in  1836,  nearly  eight  years  hefore  the  trial.  When 
the  length  of  time  and  the  sparseness  of  the  population  is 
considered,  I  should  regard  it  as  an  extraordinary  circum- 
stance, if  any  direct  evidence  of  the  fact  had  been  furnish- 
ed. I  think,  therefore,  the  jury  were  authorized  to  pre- 
sume, from  the  facts  proved,  and  the  length  of  time,  that  the 
commissioners  had  given  the  notice  required  by  law,  and 
their  verdict  ought  not  to  be  disturbed  on  that  ground. 

By  the  llth  sec.  of  the  Act  of  1825,  9  Stat.  560,  the 
commissioners  are  directed  to  subdivide  the  roads  under 
their  direction,  and  assign  each  commissioner  one  division, 
over  which  he  shall  have  the  superintendence,  and  be  re- 
sponsible for  the  roads  in  his  division  ;  but  there  is  nothing 
in  this  provision  which  authorizes  him  to  make  new  roads, 
or  to  alter  any  road  already  established.  But  although 
a  single  commissioner  may  not  have  the  power  to  make 
such  an  alteration  or  deviation  as  was  made  by  Mr.  Tyler 
in  this  road,  yet  the  power  of  the  board  to  make  altera- 
tions in  a  road,  cannot  well  be  doubted.  It  is  not  making 
a  new  road,  it  is  only  the  making  of  such  alterations  and  de- 
viations in  a  road  already  existing,  as  in  their  judgment  the 
public  interest  may  require  ;  and  as  such  alteration  is  not 
a  new  road,  I  do  not  suppose  that  that  part  of  the  Act  of 
1825  which  requires  a  public  notice  to  be  given,  has  any 
application.  But,  as  was  said  by  the  circuit  judge  in  his 
charge  to  the  jury,  this  must  be  done  in  good  faith,  and  not, 
under  the  pretence  of  alteration,  to  make  a  new  road,  and 
thus  elude  the  giving  of  notice  as  required  by  law.     The 
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jury  by  their  verdict  have  established  the  bona  fides  of 
the  commissioaers  in  this  case.  I  think,  therefore,  the  road 
which  the  appellant  was  required  to  work  on,  was  a  pub- 
lic road  legally  estabhshed.  The  remaining  questions  re* 
late  to  the  liability  of  the  defendant  to  work  on  it,  and  bis 
liability  to  be  fined  for  not  doing  it. 

By  the  9th  sec.  of  the  Act  of  1825,  9  Stat.  560,  the  com- 
missioners "  have  power  to  prescribe  and  direct  how  far, 
and  on  what  roads,  the  persons  and  slaves  within  their 
respective  districts  shall  bi  compelled  to  work,"  but  none 
''shall  be  compelled  to  work  on  any  road,  unless  some  part 
of  the  said  road  shall  be  or  pass  within  ten  miles  of  his  or 
her  or  their  place  of  residence,  or  within  ten  miles  of  the 
plantation  whereon  such  slaves  are  employed  the  greater 
part  of  the  year"  In  the  year  1827,  9  Stat.  676,  it  was 
enacted  that  "  no  person  or  persons,  or  his  or  her  or  their 
slaves,  shall  be  compelled  to  work  on  any  part  of  any  road 
at  a  greater  distance  than  ten  miles,"  ^c.  This  was  re- 
pealed the  next  year,  9  Stat.  582,  and  again  in  substance  re- 
enacted  in  1841.  Acts  1841, p.  159.  But  at  the  time  this  default 
was  made,  the  Act  of  1825  was  of  force.  It  appears  from 
the  report,  that  the  terminus  of  the  road  was  four  miles 
from  the  defendant's  plantation,  in  a  direct  line,  and  nine 
miles  by  the  river,  which  was  the  only  practicable  route 
to  the  road  ;  so  that  whether  the  distance  be  computed  by 
either  of  these  modes,  the  defendant's  plantation,  the  slaves 
on  which  were  required  by  order  of  the  commissioners  to 
work  on  this  road,  was  within  ten  miles  of  some  ''part  of 
the  road."  The  obvious  reasoning  of  this  Act  is  that  if 
any  part  of  the  road  be  within  ten  miles,  it  is  sufficient,  al- 
though other  parts  of  the  road  may  be  at  a  greater  dis- 
tance ;  and  such  seems  to  have  been  the  Legislative  inter- 
pretation, as  appears  from  the  repeals  and  re-enactments  be- 
fore mentioned.  In  this  view  of  the  case,  it  is  immaterial 
by  which  mode  the  distance  is  computed.  The  several 
Boards  of  Commissioners  for  the  cuts  and  inland  naviga- 
tion, are  wholly  distinct  organizations  from  the  Commission- 
ers of  the  Roads,  and  it  is  no  exemption  from  road  duty 
that  a  man  works  on  a  cut,  unless  he  be  exempted  by  law 
firom  working  on  one  because  he  works  on  the  other^  which 
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is  not  the  case  in  relation  to  Watt's  Cut.  Fenwick  Island, 
where  the  defendaQt's  plantation  is,  is  in  St.  Bartholomew's 
Parish,  and  his  slaves  are  within  the  jurisdiction  of  the 
Commissioners  of  Roads  for  that  parish — and  it  is  no  ex- 
cuse that  they  work  on  Edisto  Island,  where  the  defendant 
lives,  which  is  within  another  jurisdiction. 

It  appears  from  the  report  of  the  presiding  judge,  that 
when  the  defendant  was  warned  to  work  on  the  road,  he 
was  notified,  in  case  of  default,  to  appear  before  the  Board 
at  the  time  and  place  of  their  meeting,  to  make  his  excuse. 
The  Act  requires  he  should  be  summoned  by  two  days  notice, 
and  if  be  has  the  requisite  notice,  it  is  asufficient  summons  ; — 
it  cannot  be  material  at  what  time  it  was  given.  The  defend- 
ant knew  he  had  made  default,  and  the  time  and  place  of  mak- 
ing his  defence,  if  he  hud  any ;  and  this,  so  far  as  I  am  inform- 
ed, is  the  usual,  if  not  the  universal  mode  of  summoning 
defaulters  to  appear  before    the    board.       The   presiding 
judge    was  of  opinion,  that  as  the  commissioners  hud  no 
jurisdiction  where  the  default  exceeded  twenty  dollars,  there 
was  no  necessity  to  summon  the  defaulter  before  the  board, 
but  an  action  would  lie  against  him  for  the  original  default, 
without  any  action  of  the  board.     There    are  many   rea- 
sons why  there  should   be  some  action  of  the  board,  prior 
to  any  suit  for  the  default,  but  as  we  think  the  notice  was 
sufficient,  it  is  not  necessary  to  decide  whether  the  action 
will  lie  without  it.     If  prior  action  of  the  board  be  neces- 
sary, then  the  defendant  has  been  lawfully  summoned,  and 
the  fine  lawfully  imposed.     If  the  action  can  be  maintain- 
ed without  it,  then  the  summons  was  an  act  of  supereroga* 
tion  merely,  so  that  in  either  view  the  action  can  be  main- 
tained.    This  disposes  of  all  the  grounds  of  defence  made 
for  the  appellant,  and  the  motion  is  dismissed. 

Richardson,  O'Neall,  Butler  and  Wardlaw,  JJ. 
concurred. 

Frost,  J.  dissenting.  I  dissent  from  the  judgment  of 
the  court  in  this  case,  on  the  ground,  that  the  change  in  the 
road  made  by  the  commissioner  Mr.  Tyler,  was  so  great 
and  material,  as  to  amount  to  the  laying  out  of  a  new  road. 
And  secondly,  that  the  Board  of  Commissioners  were  not  by 
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law  empowered  to  lay  out  a  new  road,  without  first  giving 
public  notice,  which  the  resolution  of  December,  1840,  con- 
clusively shows  was  not  given  with  respect  to  the  road  as 
altered.  Nor  does  the  verdict  of  the  jury  warrant  the 
conclusion,  that  the  change  in  the  road  was  not  so  mate- 
rial, in  their  opinion,  as  to  constitute  a  new  road,  nor  that 
they  found  that  the  notice  was  given,  because  they  were 
not  instructed  of  the  law  on  these  points,  so  decisively  as 
to  warrant  such  conclusion  from  their  verdict. 

Curia,  per  Evans,  J.  In  the  second  case.  In  the  case 
between  the  same  parties,  in  which  the  opinion  of  the 
court  has  just  been  read,  I  have  had  occasion  to  discuss 
the  question  which  decides  this  case.  The  default  for 
which  this  action  was  brought,  occurred  before  the  6th 
December,  1840,  when  the  alteration  in  the  road,  along 
the  travelling  bank,  which  had  been  made  by  the  Commis- 
sioner Tyler,  was  adopted  by  the  board ;  until  so  adopted 
by  the  Board  of  Commissioners,  it  was  not  a  public  road, 
and  the  defendant  was  not  bound  to  work  it.  It  is  true 
the  default  was  in  his  declining  to  work  on  any  part  of  the 
road ;  but  the  summons  was  to  work  on  the  road,  and  the 
place  designated  to  meet  was  on  the  altered  part,  and  it 
was  manifest  that  the  object  in  calling  out  the  hands,  was, 
in  part  at  least,  to  require  of  them  a  duty  which  they  were 
not  bound  to  perform.  We  think  the  instructions  of  the 
presiding  Judge  were  right,  and  the  motion  is  dismissed. 

Richardson,  O^Neall,  Butler,  and  Wardlaw,  JJ. 
concurred. 
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James    W.  Orayy  Corner  in  Equity^  vs.   Robert  Broipn. 

The  liability  of  the  surety  to  a  guardianship  bond,  is  not  limited 
to  property  owned  by  the  ward  at  the  time  the  bond  is  executed,  but 
extends  to  property  subsequently  acquired  which  comes  into  the 
guardian's  hands. 

Such  surety  is  liable  for  the  rents  and  profits  of  lands  received  or 
lost,  and  waste  permitted,  but  not  for  the  lands  in  substance ;  where, 
however,  tho  proceeds  of  a  sale  of  lands,  duly  authorized,  comes  in 
money  to  the  guardian's  hands,  as  guardian,  then,  whether  such 
money  is  regarded  in  equity  as  money  or  as  land,  the  surety  is  lia. 
ble  for  it 

Where  the  right  of  receiving  a  fund  as  guardian,  and  the  duty  of 
paying  it  as  trustee,  unite  in  the  same  person,  the  law  presumes  a 
performance  of  the  duty,  and  without  further  proof  a  surety  of  the 
person  as  guardian  is  liable. 

If  in  such  case  the  trustee's  liability  had  been  extinguished  by  dis- 
charge under  a  bankrupt  or  insolvent  debtors  Act,  or  other  legal 
means,  before  it  became  his  duty  to  transfer  the  fund  to  himself  as 
guardian,  the  legal  presumption  would,  it  seems,  not  arise ;  but  mere 
proof  of  insolvency,  or  even,  it  seems,  of  utter  destitution  of  means, 
would  not  be  sufficient  to  arrest  the  legal  presumption  of  payment, 
and  exhonerate  the  surety. 

C.  united  in  himself  the  characters  of  guardian  as  to  the  personal- 
ty of  his  wards,  and  trustee  as  to  their  contingent  interest  in  lands.  By 
permission  of  the  Court  of  Equity,  he  sold  the  lands,  and  gave  bond 
and  security  as  trustee,  and  was  ordered  by  the  court  to  re-invest  the 
proceeds  in  other  lands,  but  failed  to  do  so.  After  the  contingency 
happened  by  which  the  wards  became  entitled  to  have  the  lands  ap- 
portioned amongst  them,  the  court  ordered  the  master  to  take  care 
that  G.  in  his  account  as  guardian,  should  set  forth  the  amount  to 
which  his  v.  ards  were  respectively  entitled  from  the  proceeds  of  the 
lands.  In  conformity  with  this  direction  C.  made  some  returns  as 
guardian.  Held,  (1,)  that  if  the  order  of  the  court  gave  C.  the  right 
to  elect  in  which  character  he  would  hold  the  proceeds,  his  returns 
as  guardian  showed  an  election  to  hold  in  that  character ;  (2,)  that  if 
the  order  was  imperative,  then  the  law,  without  further  proof,  pre. 
saroed  a  transfer  to  C.  as  guardian;  and  that,  in  either  point  of  view, 
CTs  surety  as  guardian  was  liable  for  the  proceeds  of  the  lands. 

Before  Wardlaw,  J.  at  Charleston,  Spring  Term,  1844. 
This  was  an  action  of  debt  on  bond  against  the  defend- 
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ant,  as  surety  on  the  guardianship  bond  of  B.  R.   CarroR, 
guardian  of  the  four  minor  children  of  Edward  D.  Perry. 

The  plaintiff  duly  proved  the  bond,  and  produced  the 
decree  of  the  Court  of  Equity,  settling,  as  against  the  guar- 
dian, Mr.  Carroll,  the  amount  due  to  his  wards,  and  claim- 
ed a  verdict  for  the  same  amount.  The  bond  was  execu- 
ted in  February,  1835. 

The  defendant  admitted  his  liability  for  part  of  the 
amount  decreed  against  Carroll;  but,  as  to  another  part, 
he  set  up  the  following  defence. 

In  November,  1818,  Bartholomew  Carroll  conveyed  a 
house  and  lot,  in  Vanderhorst-street,  to  Wra.  G.  Steele, 
trustee,  iu  fee  simple,  to  the  use  of  Rachel  Carroll,  his 
daughter,  for  life,  with  limitations  over,  which  are  thus  set 
forth  in  the  deed. 

It  conveys,  "In  trust  to  and  for  the  sole  and  separate  use, 
benefit  and  maintenance  of  the  said  Rachel  Govan  Carroll, 
during  and  until  the  end  and  term  of  her  natural  life,  free 
from  the  contract,  interference  or  management  of  any 
future  husband  of  the  said  Rachel  Govan  Carroll,  and  not 
liable,  subject  or  responsible  for  any  debt  or  contract,  of 
what  kind  or  nature  €oever,  of  any  husband  whom  she, 
the  said  Rachel  Govan  Carroll,  may  at  any  time  hereafter 
marry. 

"And  upon  the  death  of  the  said  Rachel  Govan  Carroll, 
then  in  trust  for  and  to  the  only  proper  use  and  behoof 
of  any  child  or  children  of  the  said  Rachel  Govan  Carroll, 
lawfully  begotten  and  surviving,  to  be  equally  divided 
among  them,  if  more  than  one,  share  and  share  alike ;  and 
if  only  one,  then  to  that  one,  absolutely  and  forever,  free 
from  any  and  every  further  and  other  condition,  limitation, 
proviso,  use  or  trust,  the  same  to  be  apportioned  when  the 
eldest  shall  have  attained  the  age  of  twenty-one  years,  or 
day  of  marriage.  But  if  the  said  Rachel  Govan  Carroll 
should  die,  leaving  no  issue  lawfully  begotten  ;  orJeaving  . 
issue,  should  they  all  die,  before  either  of  them  attains  the 
age  of  twenty-one  years,  or  day  of  marriage ;  then  and  in 
that  case,  in  trust,  to  and  for  the  right  heirs  of  the  said 
Bartholomew  Carroll,  absolutely  and  forever." 

Rachel   Grovan  Carroll  became  the  wife  of  Edward  D. 
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Perry,  and  mother  of  five  children  ;  and  upon  the  death  of 
Edward  D.  Perry,  B.  R.  Carroll  became  guardian  of  all 
the  children. 

Afterwards,  Mr.  Carroll  was  substituted  trustee,  in  tba 
place  of  Wm.  G.  Steele ;  and  on  the  9th  June,  1838,  ha 
filed  in  the  Court  of  Ek}uity  a  petition  praying  that  the 
property  be  sold,  and  the  proceeds  be  invested  on  the 
same  trusts  declared  by  the  deed.  Upon  this  petition  the 
court  made  the  following  decree. 

June  9,  1838 — "Ordered,  that  the  trustee  be  authorized 
to  sell  the  house  and  lot,  at  public  auction,  and  re-invest 
the  proceeds  of  sale,  upon  the  same  trusts  and  limitations 
as  those  contained  in  the  deed ;  and  that  the  trustee  be 
first  required,  before  makinsr  the  sale,  to  enter  into  bond 
and  security  to  the  commissioner,  in  double  the  value  of 
the  property,  that  he  will  execute  the  trusts  and  limitations 
of  the  deed." 

In  pursuance  of  this  decree,  on  the  11th  July,  1838,  B. 
R.  Carroll,  with  Robert  M.  Allen,  as  his  surety,  entered 
into  bond  to  the  Commissioner  in  Equity,  in  the  penal 
sum  of  $16,400,  the  condition  whereof  is  expressed  as 
follows. 

<^Now,  the  condition  of  the  above  obligation  is  such, 
That  if  the  above  bound  B.  R.  Carroll,  his  heirs,  executors 
or  administrators,  shall  and  do  well  and  truly  pay  or 
cause  to  be  paid  unto  the  above-naned  James  W.  Gray, 
Commissioner  in  Equity,  his  successors  in  office,  or  assigns, 
the  sum  of  eight  thousand  and  two  hundred  dollars,  with 
interest  thereon  from  date,  for  the  use  of  the  minor  chil* 
dreii  of  Mrs.  Rachel  Perry,  according  to  the  requisitions  of 
the  decretal  order  made  in  June  Term,  1838,  in  the  Coort 
of  Equity  iu  Charleston,  on  the  petition  of  the  said  B.  R. 
Carroll,  trustee  for  said  children,  without  fraud  oi  further 
delay,  then  the  above  obligation  to  be  void  and  of  none 
effect,  or  else  to  remain  in  full  force  and  virtue." 

On  the  same  day,  B.  R.  Carroll  received  the  sum  of 
^2000,  part  of  the  proceeds  of  the  sale  of  the  premises ; 
and  on  the  20th  April,  1839,  a  balance  of  $6,200,  making 
in  all  $8,200,  which  the  defendant  contended  was  not 
chargeable  to  him  as  surety  on  the  guardianship  bond ; 
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but  constituted  a  special  liability  on  the  bond  of  July, 
1838. 

It  was  further  proved,  that  all  the  children  were  minors 
at  the  date  of  the  order  and  sale,  but  at  the  time  of  the 
filing  the  bill  against  Mr.  Carroll,  and  obtaining  the  decree 
against  him  above  mentioned,  Mrs.  Perry  was  dead,  and 
the  eldest  of  the  children  had  married  Mr.  Thomas  Waring, 
a^d  had  been  settled  with  her  portion. 

In  reply  the  plaintiff  produced  the  following  decree  of 
Chancellor  Dunkin,  in  a  ease  entitled  ^^ex  parte  J.  W.  Gray, 
Master  in  Equity,  in  re  B.  R.  Carroll,  trustee  and  guardian 
of  the  children  of  E.  D.  Perry,"  made  on  14th  January, 
1842. 

'*The  master  has  made  a  special  report,  in  which  he 
states  that  '^B.  R.  Carroll,  a  special  trustee  under  an  or- 
der, made  in  June  Term,  1838,  in  cause  "B.  R.  Carroll, 
trustee,  et  al."  was  notified  to  substitute  another  surety  on 
the  bond,  dated  11th  July,  1838,  conditioned  for  the  pay 
ment  of  ($8,200)  eight  thousand  two  hundred  dollars,  with 
interest,  in  the  place  of  Robert  M.  Allen,  deceased,  and 
the  said  substitution  has  not  been  made."  On  reference 
to  the  deed  under  which  Carroll  was  appointed  trustee, 
and  which  was  filed  with  the  petition,  it  would  seem  that 
the  estate  vested  absolutely  in  the  children  of  Edward  D. 
and  Rachel  G.  Perry,  on  the  death  of  the  parents,  which 
event  has  happened. 

"B.  R.  Carroll  has  been  duly  appointed  guardian  of  the 
children,  and  as  such  guardian,  would  be  entitled  to  re- 
ceive any  fuuds  or  estate  belonging  to  his  wards.  If  a 
third  person  had  been  trustee  under  the  deed,  he  would 
have  been  compelled  to  account  to  Mr.  Carroll  as  guardian. 

*'Mr.  Carroll,  uniting  in  himself  both  these  characters, 
the  court  cannot  undertake  to  say  that  the  trustee  has  not 
accounted  to  the  guardian  for  any  sums  actually  received 
by  him,  and  would,  therefore,  be  diflSdent  in  proceeding 
against  him  as  for  a  contempt,  in  consequence  of  his  ne- 
glect or  omission  to  substitute  a  new  surety,  on  the  bond 
given  by  him  as  trustee. 

^'The  master  will,  however,  take  care  that  in  the  account 
of  Mr.  Carroll  as  guardian,  he  shall  set  forth  the  amount 
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to  which  his  wards  are  respectively  entitled,  from  the  pro- 
ceeds of  sale  under  the  order  of  June  Term,  1838." 

Some  returns  of  Mr.  Carroll,  as  guardian,  made  in  con* 
formity  with  this  order,  were  also  produced. 

The  plaintiff  contended  that  the  trusts  in  the  deed  of 
Bartholomew  Carroll  were  all  executed  upon  the  death  of 
the  survivor  of  Mr.  and  Mrs.  Perry,  or  at  all  events,  upon 
the  marriage  of  Mrs.  Waring, — that  the  children  were 
then  entitled  to  their  shares  of  the  fund,  and  that  Mr. 
Carroll  must  be  deemed  to  have  received,  as  their  guar- 
dian, what  he  was  bound  to  pay  as  trustee,  and  therefore 
his  surety  as  trustee  was  discharged,  and  his  surety  on 
the  guardianship  bond  became  liable. 

The  defendant  contended  that  the  bond  of  a  guardian 
extends  only  to  personal  estate,  and  that  the  Court  of 
Equity  took  the  same  view  of  the  matter  when  they  re- 
quired Mr.  Carroll  to  give  a  separate  bond  with  new  sure- 
ties. That,  therefore,  Carroll,  as  guardian,  was  never  au- 
thorized to  receive  this  fund  from  the  trustee;  and  that  by 
any  other  construction,  the  whole  proceeding  of  the  Court 
of  Equity  would  merely  result  in  being  a  snare  to  entrap 
the  surety  on  the  guardianship  bond. 

Under  the  charge  of  the  presiding  Judge  the  jury  found 
for  the  plaintiff  the  whole  amount  of  the  decree. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  following  grounds. 

1.  Because  the  defendant,  as  security  for  the  guardian, 
was  liable  for  the  personalty,  not  the  realty.  And  the  fact 
that  the  Court  of  Equity  allowed  the  real  estate  to  be  sold, 
could  not  increase  his  liability  without  his  assent. 

2.  Because  the  bond  of  a  guardian  and  his  security,  is 
like  any  other  contract;  and  such  a  contract  cannot  be 
altered,  so  as  to  add  a  new  liability  by  matter  arising  after 
the  execution  of  the  bond. 

3.  Because  the  liability  of  the  guardian  was  for  the 
preservation  of  the  personalty  ;  and  the  proceeds  of  the  sale 
of  realty  were  still  affected  by  all  the  trusts  in  the  deed 
from  B.  Carro*l  to  William  Govan  Steele,  trustee ;  and  that 
while  the  fund  was  in  the  hands  of  the  trustee,  the  secure 
ty  ibr  the  guardian  cannot  be  held  responsible. 
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4.  Because  the  relation  of  guardian  and  trustee  con- 
tinued to  exist  independently  of  each  other,  for  some 
time  after  the  real  estate  had  been  sold,  and  it  was  in- 
cumbent on  the  plaintiff  to  have  shown  that  the  funds 
had  not  been  wasted,  at  the  time  when  it  is  alleged  the 
rights  of  the  guardian  attached. 

Memmiiiger  4*  Magrath^  for  the  motion.  No  matter 
how  broad  or  general  the  terms  of  the  bond  may  be,  it 
must  be  construed  in  reference  to  the  subject  matter.  If, 
therefore,  Carroll  did  not  receive  the  money  as  guardian, 
or  did  receive  it,  when  as  guardian  he  was  not  entitled  to 
receive  it,  the  surety  is  not  liable.  He  had  a  right  to  say 
non  in  hmcftBdera  veni\  2  M.  and  S.  363;  6  East,  608; 
2  Hill,  690 ;  9  Wheat.  680.  It  is  a  well  established  rule 
of  law  that  a  guardian  has  no  control  over  the  corpus  of 
his  ward's  real  estate.  He  has  a  right  to  receive  the  rents 
and  profits,  but  nothing  more.  2  Kent,  228;  P.  L.  217; 
1  Johns.  Ch.  664;  7  lb.  164.  When  the  bond  was  en- 
tered into,  the  wards  had  a  trust  estate  in  lands.  Could 
the  surety  have  supposed  that  the  bond  embraced  that  in- 
terest? As  well  might  the  surety  of  an  administrator 
suppose  that  he  was  becoming  surety  for  the  land.  The 
question  then  comes  up,  what  was  the  effect  of  the  sale? 
Did  it  convert  the  land  into  personalty  ?  The  rule  in 
Westminister  Hall, — ^and  the  same  rule  prevails  in  this 
State — is  that  the  court  cannot  change  the  nature  of  an 
infant's  property ;  that  land  converted  into  personalty  is 
considered  as  land,  and  vice  versa ;  19  Ves.  122 ;  1 1  Ves. 
267 ;  6  Ves.  6.  When  lands  are  sold,  the  proceeds  are 
considered  as  lands  until  the  infant  arrives  at  age,  and 
elects  to  take  them  as  personalty.  This  right  of  election 
is  one  which  the  guardian  cannot  make,  and  which  the 
court  cannot  deprive  the  infant  of;  2  Sim.  <&  Stu.  123. 
Under  the  operation  of  these  rules,  is  it  not  clear  that  the 
proceeds  of  the  sale  in  Carroll's  hands,  are  to  be  considered 
as  real  estate,  until  an  election  to  consider  them  as  person- 
alty is  shewn  ?  In  this  point  of  view  it  is  unimportant  to 
consider  at  what  time  the  estate  became  absolute  in  the 
wards,  for  whether  absolute  or  not,  it  still  remained  as  re* 
alty  in  the  hands  of  the  troatee. 
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Bui  admitting  that  Carroll  had  a  right  to  receive  the 
fund  as  guardian  after  the  trusts  became  executed  by  the 
marriage  of  Mrs.  Waring;  docs  it  follo\7  he  did  receive  it? 
It  is  said  the  presumption  of  law  is  that  he  did  so  receive 
it;  but  may  not  that  presun:ption  be  rebutted'/  Suppose 
Carroll  had  wasted  the  fond  before  the  trust  was  executed, 
would  the  presumption  then  have  arisen  ?  1  Hill  Ch.  428. 
The  true  rule  is  that  the  sureties  are  liable  during  whose 
term  the  default  arose.  Now,  the  evidence  abundantly 
shows  that  the  default  arose  while  Carroll  was  trustee.  It 
was  his  duty  to  reinvest.  He  failed  to  do  so.  Is  not  that 
the  cause  of  complaint?  and  does  it  not  show  that  the 
fund  had  passed  out  of  his  hands  before  he  was  ordered  by 
Chancellor  Dunkin  to  account  for  it  as  guardian?  No 
rule  is  good  which  does  not  work  both  ways.  Suppose 
Carroll's  bond  as  guardian  had  been  only  for  $600,  would 
the  presumption  then  have  arisen  ?  Would  the  surety  as 
trustee  have  been  discharged?  It  is  only  in  cases  where 
it  is  a  matter  of  course  that  the  money  should  be  transfered 
that  the  law  presumes  a  payment.  Now  it  was  not  a  mat- 
ter of  course  that  Carroll  as  trust.'e  should  transfer  the 
fund  to  himself  as  guardian.  Indeed  the  presumption  that 
he  did  transfer  it,  is  based  on  a  presumed  violation  of  duty, 
for  it  was  his  duty  to  reinvest  as  trustee,  not  to  pay  to 
himself  as  guardian. 

But  again.  Was  it  not  discretionary  with  Carroll  whether 
he  would  hold  as  guardian  or  as  trustee?  If  so,  his  sure- 
ty as  guardian  is  not  liable,  because  no  election  to  hold  as 
guardian  is  shown.     6  Mason,  108. 

Mazyckj  contra.  When  Mrs.  Waring  married,  the  trust 
was  determined.  It  then  became  Carroll's  duty  to  appor- 
tion the  fund,  and  of  course  to  receive  the  shares  of  the 
unmarried  wards  himself  as  guardian.  When  a  man  is 
both  to  pay  and  receive,  the  money  is  regarded  in  law  as 
ipso  facto  paid.  2  Bail.  60,  199  ;  2  McC.  Ch.  304;  McM. 
Eq.  495. 

It  is  said,  and  it  is  true,  that  the  sureties  of  a  guardian 
are  only  liable  for  the  per.<)onalty,  and  the  rents  and  profits 
of  lands.  But  when  the  lands  were  sold,  was  not  the 
money  arising  from  the  sale,  personalty  7    No  matter  what 
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may  be  the  rule  of  equity,  this  court  is  bound  to  consider 
it  as  personalty. 

But  it  is  said  again,  that  Carroll  must  be  proved  to  have 
bad  the  money  when  the  trusts  ceased.  That  is  not  the 
rule.  The  presumption  is  that  he  did  his  duty  and  that 
he  had  the  money.  The  burden  of  proof  lies  on  those 
who  allege  the  contrary. 

Curia,  per  Wardlaw,  J.  The  defendant  has  been 
allowed  to  look  into  the  decree  of  equity  against  his  prin- 
cipal, and  the  proceedings  upon  which  it  is  founded,  and 
to  object  to  any  portion  of  the  amount  established  by  the 
decree,  which  he  supposes  not  to  be  covered  by  the  condi- 
tion of  the  guardianship  bond,  to  which  he  is  surety.  The 
contract  which  he  has  made  cannot  be  altered  without  his 
consent,  by  the  addition  of  any  new  ground  of  liability ; 
but  the  amount  of  the  liability  which  he  incurred  may 
be  more  or  less,  according  to  circumstances  supervening 
the  condition  of  his  bond.  In  this  respect,  his  contract 
does  not  differ  from  other  contingent  engagements. 

Properly,  the  condition  of  a  guardian's  bond  should  be 
drawn  in  such  general  terms  as  would  secure  the  faithful 
performance  of  all  his  duties,  whatever  they  may  be.  The 
bond  by  which  this  defendant  is  bound,  however,  under- 
takes to  enumerate  the  duties  of  the  guardian  ;  and  upon 
its  terms,  the  defendant  has  a  right  to  stand.  In  the  enu- 
meration, the  guardian  is  required  to  deliver  to  the  minors, 
severally,  when  they  shall  come  of  age  to  receive  the  same, 
"such  portion  or  portions  as  shall  fall  due  unto  the  said 
minors,  or  any  of  them,  of  the  goods  and  chattels  of  any 
persons  whatsoever,  according  to  the  inventory  thereof,  or 
by  any  other  ways  whatsoever."  These  terms,  restricted 
(as  of  right  they  must  be)  to  such  portions  as  the  guardi- 
an received,  or  ought  to  have  received,  are  large  enough  to 
include  every  thing  belonging  to  one  of  the  minors,  which 
came  to  the  hands  of  the  guardian  from  any  source  what- 
soever. 

There  is  no  force  in  the  objection  of  the  defendant,  that 
the  bond  related  only  to  the  property  then  owned  by  the 
minorSi  and  did  not  contemplate  future  acquisitions.     Such 
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a  construction  would  be  contrary  to  the  express  terms  of 
the  instrument,  and  destructive  of  the  purposes  for  which 
it  was  executed.  The  law  does  not  limit  the  power  of  the 
guardian  to  the  property  owned  by  his  ward  when  the 
trust  is  assumed.  His  control  over  property  subsequently 
accruing,  is  no  less  than  over  that  previously  vested  ;  and 
as  his  rights  and  powers  extend  to  both,  so  should  his 
liability  and  his  security. 

In  this  State,  the  guardian  has,  to  specific  chattels  of  the 
ward,  no  such  title,  any  more  than  to  his  realty,  as  autho- 
rizes him  to  sell  and  convey,  without  the  order  of  a  compe- 
tent court.  As  it  is  his  duty  to  preserve  and  increase  the 
personalty,  accounting  for  the  use,  or  hire,  or  interest,  ac- 
cording to  its  form ;  so  he  is  bound  to  receive  the  rents  and 
profits  of  lands,  and  manage  them  so  as  to  make  reasona- 
ble profits.  If  only  portions  of  land,  in  kind,  had  come  to 
the  wards,  the  surety  could  not  have  been  answerable  be- 
yond profits  received  or  lost,  and  waste  permitted ;  for  the 
lands,  in  substance,  would  have  remained  to  answer  for 
themselves.  But  if  the  proceeds  of  a  sale  of  lands,  duly 
authorized,  came  in  money  to  the  bands  of  the  guardian, 
as  guardian,  then,  whether  such  money  was  equitably  re- 
garded as  money  or  as  land,  the  guardian  ^vas  bound  to 
account  for  it,  and  his  surety  is  liable  for  his  failure.  If  it 
was  the  duty  of  the  guardian  to  manage  the  proceeds  as 
money,  then  he  is  bound  to  refund  it  with  interest,  accord- 
ing to  the  rules  established  in  the  courts  which  settle 
accounts.  If  it  was  bis  duty  to  regard  the  fund  as  land, 
and  to  reinvest  it  in  land,  then  from  his  neglect  of  this 
duty  damages  have  ensued  to  the  ward,  at  least  equal  to 
the  amount  to  be  accounted  for  in  the  other  case.  In  either 
case,  his  failure  to  deliver  the  minor's  portion  falls  within 
the  condition' of  his  bond,  and  being  measured  in  money, 
and  charged  as  money  by  the  decree  in  equity,  comes 
within  the  liability  assumed  by  his  surety. 

The  true  question,  as  to  which  the  nature  of  the  fund 
noiay  be  material,  is,  whether  B.  R.  Carroll  ever  received  the 
proceeds  of  sale  as  guardian.  And  it  is  only  as  serving  to 
solve  that  question,  that  the  bond  given  by  B.  R.  Carroll, 
as  trustee,  is  at  all  important.     For  if  the  guardian  right- 
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fully  received,  the  trustee's  liability  is  extingoished.  If 
that  bond  were  to  be  regarded  as  a  new  security  taken 
from  a  guardian,  in  reference  to  an  accession  of  fortune 
acquired  by  his  ward,  then  it  would  be  merely  accumula- 
tive. However  the  rights  of  the  different  sureties  might 
be  settled  in  a  court  of  Equity,  (where,  probably,  the  last 
in  order  of  time  would  be  primarily  liable)  a  court  of 
law  must,  in  an  action  against  the  first  surety,  bold  bim 
answerable  for  every  thing  covered  by  his  contract,  and 
leave  him  to  pursue  his  remedy  against  the  principal,  or 
against  the  subsequent  surety.  But  did  the  guardian  ever 
rightfully  receive  the  fund  from  the  trustee? 

For  the  plaintiff,  it  is  contended  that  the  right  to  receive 
and  the  duty  to  pay,  united  in  B.  R.  Carroll,  who  was  both 
trustee  and  guardian,  and  from  the  impossibility  of  his 
suing  himself,  the  law  presumed  a  retainer ;  and  so  the 
liability,  by  operation  of  law,  devolved  upoa  him  as  guar- 
dian, and  upon  his  surety  in  that  character. 

For  the  defendant,  it  is  argued  thiU  the  court  of  Equity, 
by  taking  a  new  bond  from  the  trustee,  and  making  an 
order  for  the  trustee  to  re-invest  the  proceeds  of  sale,  mani- 
fested its  intention  to  do  what  it  ordinarily  conceives  to  be 
proper  upon  sale  of  minors's  property — ^preserve  the  fond 
unchanged  in  kind;  that  the  default  from  which  the  dama- 
ges have  ensued,  was  the  trustee's  neglect  to  obey  the  or- 
der directing  reinvestment,  and,  therefore,  the  consequences 
should  fall  upon  the  surety  of  the  trustee;  that  according 
to  the  purpose  and  order  of  the  court  of  Equity,  there  never 
was  a  right,  on  the  part  of  the  guardian,  to  receive  the 
fund,  as  there  was  no  duty  on  the  part  of  the  trustee  to  treat 
the  fund  as  money,  or  pay  it  over,  without  the  order  of  the 
court,  before  the  minors,  severally,  had  attained  full  age. 

Upon  the  death  of  Mrs.  Rachael  Govan  Perry,  leaving 
children,  all  unmarried,  and  all  under  the  age  of  twenty- 
one  years,  the  property  conveyed  by  the  deed  of  Bartholo- 
niew  Carroll,  must,  according  to  the  trusts  of  that  deed, 
have  remained  in  the  hands  of  the  trustee  to  abide  contin- 
gencies, either  until  all  the  children  should  die,  (upon 
which  event  it  would  have  pnssed  to  the  right  heirs  of 
Bartholomew  Carroll)  or  until  one  of  tho  children  should 
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attain  the  age  of  twenty-one  years  or  be  married,  (upon 
which  event  it  was  to  be  apportioned  amongst  them.)  The 
application  for  sale  having  been  made  before  the  happening 
of  either  of  these  contingencies,  there  was  good  reason  lor 
requiring  bond  and  surety  from  the  trustee,  independent  of 
all  reference  to  his  liability  as  guardian. 

The  court  of  Chancery,  in  England,  is  very  careful  not 
to  change  a  minor's  property  from  real  to  personal,  or  from 
personal  to  real,  before  the  minor  has  attained  discretion  to 
choose  for  himself;  because  of  the  different  forms  of  dis- 
position, which  have  there  existed,  as  to  the  two  kinds  of 
property,  and  the  different  courses  of  succession  which 
prevail  as  to  them  in  cases  of  intestacy.  In  these  particulars, 
the  distinctions  between  the  two  kinds  of  property  are  here 
almost  obliterated  ;  but  still,  in  case  of  a  female  minor, 
there  is  a  nice  distinction  between  the  two,  as  to  the  mari- 
tal rights  ;  and  this  distinction  is  jealously  regarded  by  our 
courts  of  Equity.  There  is,  however,  no  doubt  of  the  power 
of  the  court  of  Equity,  in  any  case,  upon  reasons  appearing 
to  it  sufficient,  to  change  the  nature  of  a  minor's  proper- 
ty ;  and  where  that  court  has  recognized  a  change,  as  the 
result  of  its  own  proceedings,  a  court  of  law  would  be 
very  reluctant  to  scrutinize  the  grounds  of  the  recognition. 

Admitting,  however,  that  the  court  of  Equity  only 
established  the  amount  of  B.  R.  Carroll's  liability,  without 
distinguishing  between  his  characters  as  guardian  and  as 
trustee,  does  it  not  appear  that  the  liability  devolved  upon 
him  as  guardian  1 

If  no  sale  had  taken  place,  and  the  property  had  been 
capable  of  actual  partition,  upon  the  marriage  of  Mrs. 
Waring,  the  trust  estate  would,  in  regular  course,  have 
been  apportioned  amongst  the  children,  the  portions  of  the 
minors  l>eing  yielded  to  their  guardian.  In  that  case,  the 
surety  of  the  guardian  could  not  have  been  liable  for  the 
corpus  of  the  minors's  portions  remaining  in  land.  If  a 
sale  had  been  found  necessary  for  paitition,  (as  obviously 
it  would  have  been)  application  would  have  been  made  to 
the  court  of  Equity ;  and  in  the  usual  course  of  that 
court,  the  shares  of  the  minors  would  have  been  received 

46      ' 


363  Gray  vs.  Brown. 

by  their  guardiaD  in  money ;  although  it  would  have  been 
in  the  power  of  the  court  to  direct  otherwise. 

If  Steele  had  remained  trustee,  and  the  sale  had  been 
made  at  his  application,  before  the  happening  of  the  con- 
tingency upon  which  apportionment  was  directed,  and  the 
order  had  been  made  by  the  court  of  Equity,  such  as  was 
made  upon  B.  R.  Carroll's  petition  for  sale,  in  that  case,  if 
the  order  had  been  obeyed,  the  commissioner  of  the  court 
would  have  taken  bond  with  security,  conditioned  that  the 
trustee  should  "execute  the  trusts  and  limitations  of 
the  deed,"  instead  of  the  unauthorized  bond,  requiring  pay- 
ment of  the  money  to  the  commissioner,  which  was  taken 
from  B.  R.  Carroll  as  trustee ;  and  Steele  would  have  re-in- 
vested in  land,  (if  no  other  directions  were  obtained.) 
Upon  the  happening  of  the  contingency,  partition  of  the 
land,  by  sale  or  otherwise,  would  have  been  made,  and  the 
shares  of  the  minors  would  have  remained  in  the  hands  of 
the  guardian  as  land,  or  have  been  changed  into  money 
only  by  the  sanction,  eicpress  or  implied,  of  the  court  of 
Equity. 

If,  in  disobedience  of  the  order,  Steele  had  retained  the 
proceeds  of  sale  in  money,  he  would  have  been  answerable 
as  trustee,  and  it  would,  probably,  have  been  held  in  Equi- 
ty, that  he  could  not  have  discharged  himself  by  payments 
to  the  guardian,  without  the  order  of  the  court  which  di- 
rected re-investment. 

To  B.  R.  Carroll,  as  trustee,  the  same  rules  apply  which 
would  have  been  applicable  to  Steele.  The  order  of  the 
court  of  Equity  for  his  payment  to  himself,  as  guardian, 
was  probably  necessary  to  effect  that  union  in  himself,  of 
the  immediate  right  to  receive,  and  immediate  duty  to 
pay,  which,  by  presumption  of  law,  would  operate  a  trans- 
fer of  his  liability  from  one  character  to  the  other.  That 
order  of  the  court  is  found  in  Chancellor  Dunkin's  permis- 
sion, given  in  January,  1842,  for  B.  R.  Carroll  to  set  down 
in  his  account,  as  guardian,  the  sums  to  which  his  wards 
were  respectively  entitled,  of  the  proceeds  of  the  sale,  fol- 
lowed, as  it  was,  by  the  returns  of  the  guardian  n:ade  con- 
formable thereto. 

These  returns,  (although  not  so  formal   as,  in  correct 
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practice,  they  should  have  been,)  amount  to  such  an  act 
as  would  establish  the  presumption  of  retainer  in  his  char- 
acter as  guardian,  even  if  the  Chancellor's  order  of  Janua- 
ry, 1842,  is  to  be  considered  as  giving  to  B.  R.  Carroll  only 
the  right  to  elect  in  which  character  he  would  hold  the 
fund.  Where  such  right  of  election  exists,  there  must  be 
^me  distinct  act  to  shift  the  liability.  5  Mason  C.  C.  R. 
108.  But  when  the  right  to  receive  and  the  duty  to  pay, 
absolutely  concur,  there  can  be  no  election.  Whenever,  by 
this  concurrence,  or  by  election,  the  retainer  is  established, 
it  is  no  answer  to  his  liability  for  the  surety  to  the  character 
that  has  received  by  retainer,  to  say  that  the  default  oc- 
curred in  the  other  character.  It  is  the  consequences  of 
that  default  which  has  been  received.  In  the  case  of 
Yaughan  vs,  Evans,  1  Hill's  Ch.  R.  428,  which  has  sug- 
gested this  answer,  the  officer,  during  his  first  term,  was 
required  to  pay  or  invest ;  for  his  default,  he  became  an- 
swerable to  third  persons ;  and  at  the  commencement  of 
his  second  term,  there  was  in  him  neither  the  right  to  re- 
ceive, nor  the  duty  to  pay  to  himself,  the  sums  so  previous- 
ly ordered  out  of  his  hands. 

If,  in  the  case  before  us,  it  should  be  supposed  that,  un- 
der the  bond  taken  by  the  commissioner  from  B.  R.  Car- 
roll, as  trustee,  there  was  a  right  of  action  in  the  commis- 
sioner for  the  trustee's  default  to  re-invest,  or  that  such 
right  of  action  was  in  the  minors,  suing  by  their  next 
friend,  it  will  be  perceived  that  whatever  sum  may  have, 
in  either  form,  been  recovered,  would  have  belonged  to 
the  minors,  and  might  have  been  mode  payable  to  the 
guardian,  whenever  the  order  of  the  court  of  Equity  should 
have  been  made  for  such  payment.  The  case  would  have 
been  just  as  it  now  is,  if  judgment  or  decree  for  the 
amount  of  his  default,  as  trustee,  had  been  obtained  against 
B.  R.  Carroll,  and  then  the  Chancellor  had  directed  his 
retainer  as  guardian.  The  effect  is  the  same  as  if  he  had, 
as  trustee,  paid  to  the  commissioner,  and  then,  as  guardian 
received  back.  So  long  as  his  powers  as  guardian  remain- 
ed unrevoked,  and  his  surety  remained  undischarged,  the 
surety  was  liable  for  his  acts  within  the  terms  of  the  bond. 

If,  by  discharge    under  the  bankrupt  law,   or  the  insol- 
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vent  debtor's  Act,  or  other  legal  means,  the  liability  of  the 
trustee  had  been  extinguished,  of  course  no  duty  to  pay 
would  have  survived,  and  the  liability  could  not  have  de- 
volved upon  the  surety  to  the  guardianship  bond.  But 
without  a  discharge,  proof  of  the  trustee's  inability  to  pay 
his  debts,  could  not  prevent  the  presumption  of  retainer; 
for  this  debt  may  have  been  met,  although  others  could  not 
have  been.  Even  entire  destitution  of  means  would  seem 
not  to  arrest  the  presumption  of  payment,  which,  by  lav, 
results  from  the  union  of  debtor  and  creditor  in  the  same 
person.  The  cases  which  have  been  cited  from  our  o\vn 
reports — Simkins  vs.  Cobb,  2  Bail.  60 ;  M'Dowell  vs. 
Caldwell,  2  M*C.  Ch.  65  ;  Hall  vs.  Hall,  2  M<C.  Ch.  304 ; 
Joyner  vs.  Cooper,  2  Bail.  199  ;  Schnellvs,  Schroder,  Bail. 
Eq.  334,  and  O'Neall  vs.  Herbert,  M*Mul.  Eq.  496,  all  seem 
to  regard  the  extinguishment  of  the  debt  as  a  necessary 
legal  result  of  this  union. 

The  motion  is,  therefore,  dismissed. 

O'Neall,  Butler,  and  Fhost,  J  J.  concurred.  Evans, 
J.  dissented. 


The  City  Council  of  Charleston  vs.  A.  M.  Pepper, 

A  non-corporator  and  non-resident,  is  liable  for  a  breach  of  an 
ordinance  of  the  City  of  Charleston,  and  may  be  sued  and  convicted 
thereof  in  the  City  Court  And  it  is  no  objection  to  the  jurisdiction 
of  the  court,  that  the  Recorder,  Sheriff,  and  Jurors,  are  all  corpora- 
tors, and,  therefore,  interested  in  the  penalty. 

The  City  Council  have  the  power  to  provide,  by  ordinance,  that 
a  non-resident,  who  employs  a  wagon  for  hire  within  the  City,  shall 
take  out  a  license,  or,  on  failure  to  do  so,  pay  a  fine. 
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A  non-resident  who  emplbys  a  wagon  in  taking  loads  for  hire, 
from  a  wharf  in  the  City  to  the  Rail  Road,  and  from  the  Rail  Road 
to  the  wharf,  is  liable  to  the  penahy  imposed  by  the  3d  sec  of  the 

m 

Ordinance  of  1843,  City  Dig.  41,  for  &iling  to  take  out  a  license: 

Tried  in  the  City  Court  of  Charleston,  July  Term,  1844. 

Sum.  pro.  for  twenty  dollars,  the  amount  of  a  penalty 
alleged  to  have  been  incurred  by  the  defendant,  for  a  breach 
of  a  city  ordinance,  which  provided  that  all  persons 
using  wagons  for  hire  within  the  city,  shall  take  out  a 
license,  or  pay  a  fine  not  exceeding  twenty  dollars. 

It  appeared  that  the  defendant  was  a  resident  of  Charles- 
ton Neck,  and  that  he  employed  a  wagon  in  carrying  loads 
for  hire,  from  the  Rail  Road  on  the  Neck  to  a  wharf  within 
the  city,  and  from  the  wharf  to  the  Rail  Road.  The  de- 
fendant contended, 

1st.  That  as  he  was  a  non-corporator  and  non-resident, 
he  was  not  subject  to  the  jurisdiction  of  the  City  Court. 

2d.  That  as  the  Recorder,  Sheriff,  and  jurors,  were 
corporators,  and,  therefore,  interested  in  the  penalty,  they 
were  incompetent^to  tiy  the  cause. 

3d.  That  the  City  Council  have  no  power  to  impose  a 
penalty  on  a  citizen  for  taking  a  load  for  hire  out  of  the 
city  and  carrying  it  within  the  city,  or  taking  a  load  in  the 
city  and  carrying  it  into  the  country.  ^ 

4th.  That  the  acts  of  the  defendant  did  not  amount  to 
a  breach  of  the  Ordinance  in  question. 

The  Recorder  overruled  the  defence,  and  his  report  to 
the  Court  of  Appeals  cited,  on  the  first  and  second  objec- 
tions, Corwein  vs.  Hames,  II  J.  R.  76 ;  Citt/  Cotincil  vs. 
King  4*  Henry,  4  McC.  487 ;  City  Council  vs.  Schwach, 
1  Rice  Dig.  183.  Verdict  for  plaintifts  for  twenty  dollars. 
The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  grounds  taken  in  the  court  below. 

/.  S.  Rett  J  for  the  motion. 
Porter,  City  Attorney,  contra. 

Curia,  per  O'Neall,  J.     The  cases   referred  to  by  the 
Recorder,  are  decisive  of  the  first  ground  of  appeal.     That 
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the  defendant)  though  a  non-corporator  and  non-resident,  is 
liable  for  a  breach  of  the  city  ordinance,  and  may  be  sued 
and  convicted  thereof  in  the  city  court,  is  the  express 
language  of  the  cases  referred  to.  The  form  of  the  pro- 
ceeding is  an  action  of  debt  for  the  penalty,  but,  substan- 
tially, it  is  a  criminal  proceeding  on  the  part  of  the  city, 
for  the  violation  of  her  law.  The  second  ground  makes 
the  question,  whether  the  city  court  could  try  the  case, 
inasmuch  as  the  city  judge,  (the  Recorder,)  the  sheriff  and 
the  jury,  were  all  corporators,  and,  therefore,  interested  in 
the  recovery  of  the  penalty.  The  case  of  Heskeih  vs. 
Braddock,  3  Burr.  1847,  is  that  which  was  relied  upon  by 
the  defendant.  The  action  there  was  to  recover  a  penalty, 
imposed  by  a  by-law  of  the  Mayor  and  Aldermen  of  the 
City  of  Chester,  in  pursuance  of  a  custom,  authorizing 
them  to  make  bylaws  to  enforce  customs,  among  which 
was  alleged  to  be  a  custom,  that  none  but  a  freeman  of  the 
city  could  keep  an  open  shop  for  retail.  The  by-law  di- 
rected that  the  recovery  of  the  penalty  should  be  in  the 
Poriemote  Court,  to  be  held  before  the  Mayor.  The  chal- 
lenge there,  was  to  the  array,  on  the  ground  that  the  sher- 
iffs who  arrayed  the  jury  for  the  defendant's  trial  in  the 
Portemote  Court,  were  citizens  and  freemen  of  the  city, 
and,  therefore,  interested,  and  it  was  held  that  the  chal- 
lenge was  well  founded. 

It  will  be  remarked  that  that  case  depends  altogether 
upon  the  common  law.  and  if  the  city  court  depended  upon 
the  same  for  its  jurisdiction,  the  objection  might  be  fatal. 
But  the  establishment  and  jurisdiction  of  the  city  court 
commences  with  the  Act  of  1801.  (7  Stat.  300.)  By 
that  Act  it  is  clothed  with  the  power  of  trying  all  offences 
against  the  by-laws  of  the  city,  and  for  that  purpose  is 
given  concurrent  jurisdiction  with  the  court  of  Sessions. 
This  grant  of  power  is  from  all  the  people  of  the  State, 
through  their  Legislature,  and  surely  they  have  the  power 
to  dispense  with  the  common  law  objection,  that  the  cor- 
porators were  interested,  and  ought  not  to  be  intrusted 
with  the  enforcement  of  their  laws  against  others.  The 
authority  given  to  the  city  court  to  try  all  offenders  against 
the  city  ordinances,  impliedly  declares,  that  notwithstand- 
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ing  the  common  law  objection,  it  was  rigfht  and  proper  to 
give  it  the  power  to  enforce  the  city  laws  against  all 
offenders.  That  there  was  great  reason  in  this,  cannot  be 
doubted,  when  it  is  remembered  that  the  interest  of  the 
corporators  is  so  minute  as  not  to  be  even  thought  of,  by 
sheriff,  juror  or  judge.  It  is  very  much  like  the  interest 
which  similar  officers  would  feel  in  enforcing  a 'State  law, 
the  sanction  of  which  was  a  penalty.  The  sum  thus  to 
be  recovered  goes  in  exoneration  of  some  part  of  the 
burden  of  government  to  which  every  citizen  is  subjected  ; 
but  such  an  interest  has  no  effect  upon  the  mind.  It  is 
too  slight  to  excite  prejudice  against  a  defendant.  The 
same  thing  is  the  case  here.  For  the  judge,  sheriff  and 
jurors,  are  members  of  a  corporation  of  many  thousand 
members.  What  interest,  of  value,  have  they  in  a  fine  of 
twenty  dollars?  It  would  put  a  most  eminent  calculator 
to  great  trouble  to  ascertain  the  very  minute  grain  of  inte- 
rest which  each  of  these  gentlemen  might  have.  To  re- 
move so  shadowy  and  slight  an  objection,  the  Legislature 
thought  proper  to  clothe  the  city  court,  consisting  of  its 
judge,  clerk,  sheriff  and  jurors,  with  authority  to  try  the 
defendant,  and  he  cannot  now  object  to  it. 

The  other  grounds  raise  the  questions,  whether  the 
defendant's  offence  is  such  an  one  as  the  corporation  bad 
the  power  to  provide  against  by  its  by-laws,  and  whether 
he  has  violated  the  ordiuance. 

The  power  givep  to  the  city  council  to  make  such  by- 
laws, rules  and  ordinances,  respecting  the  harbor,  streets, 
lanes,  public  buildings,  work-houses,  markets,  wharves, 
public  houses,  carriages,  wagons,  carts,  drays,  <&c.  as  to 
them  shall  seem  expedient  and  necessary,  is  certainly  wide 
enough  to  embrace  the  defendant's  case.  It  is  possible  that 
the  city  council  might  even  (if  they  could  be  mad  enough 
to  commit  such  a  suicidal  act,)  provide  that  no  carriage, 
cart,  wagon  or  dray,  should  pass  any  of  the  streets,  with- , 
oat  paying  for  a  license  or  paying  toll.  For  it  might  be 
very  well  said,  we  make  the  streets,  we  have  power  to 
make  laws  respecting  them,  and  we  think  it  right  to  be 
paid  for  the  convenience  which  we  afford  the  people.  But 
when  a   man  outside  of  the   city   proposes  to  make  his 
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living,  in  part  or  in  the  whole,  by  pursuing  a  business 
which  the  corporators  have  confined  to  themselves,  unless 
a  license  be  taken  out,  I  do  not  perceive  how  be  can  be 
allowed  to  pursue  it  in  any  other  way.  The  defendant 
here,  in  claiming  to  pass  over  the  streets  daily,  in  carrying 
freight  from  the  wharf  to  the  Bail  Road  without  a  license, 
has  no  more  right  to  do  so,  than  he  would  have  to  a  stall 
in  the  market,  without  complying  with  the  city  ordinances 
in  relation  to  the  market. 

The  3d  section  of  the  city  ordinance,  under  which  the 
penalty  is  claimed  against  the  defendant,  (City  Ordinances, 
41,)  provides,  that  in  case  any  person  or  persons  shall  let 
or  drive  for  hire,  any  cart,  dray,  wagon,  omnibus,  or  other 
carriage,*  within  the  city,  without  having  first  obtained  such 
license  as  aforesaid,  and  without  having  the  number  of 
such  license  (and  no  other)  printed  on  tin,  in  figures  not 
less  than  three  inches  long,  on  the  after  part  of  either 
shaft,  upon  the  square  thereof,  so  as  to  be  easily  seen,  and 
without  having  for  the  management  of  the  same,  a  sober, 
discreet  and  able  person,  such  person  or  persons  shall 
forfeit  and  pay  a  sum  not  less  than  twelve  dollars  nor 
more  than  twenty  dollars. 

That  the  defendant  did  drive  a  wagon  for  hire,  throngh 
the  streets  of  the  city,  is  proved.  This  is  within  the  very 
words  of  the  ordinance,  and  the  penalty  is  incurred. 

The  motion  for  a  new  trial  is  dismissed. 

Evans,  Butler,  Wardlaw,  and  Frost,  JJ.  concurred. 
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James  Mathews  vs.  J.  Fogg. 

If  the  indorser,  for  valuable  consideration,  of  a  note  over  due, 
promises  at  the  time  of  the  transfer  to  pay  what  the  indorsee  fails  to 
collect  from  the  drawer,  it  is  a  waiver  of  his  right  to  require  proof 
of  demand  and  notice. 

Neglect  to  give  notice  to  the  first  indorser,  does  not  discharge  a 
subsequent  indorser  who  has  had  notica 

Under  a  count  which  contains  the  usual  averments  of  demand  on 
the  maker,  and  notice  to  the  indorser,  is  it  sufficient  to  prove  a  state 
of  facts  which  dispenses  with  actual  deti  and  and  notice?     Quote  f 

A  note  may  be  given  in  evidence  under  the  common  money  counts, 
in  an  action  by  an  indorsee  against  his  immediate  indorser.     (a) 

Tried  in  the  City  Court  of  Charleston,  July  Term^  1844. 

Assumpsit  against  the  indorser  of  a  promissory  note  for 
one  hundred  and  fourteen  dollars,  drawn  by  Francis  A. 
Huson,  on  the  llth  February,  1839,  payable  to  W.  C.  Al- 
len or  order  sixty  days  after  date.  It  was  indorsed  in 
blank  by  the  payee  and  by  the  defendant,  and  on  its  back 
was  a  receipt  for  twenty-five  dollars,  signed  by  the  plain- 
tiff. 

A  witness,  examined  by  commission  for  the  plaintiff, 
p*-oved  the  signatures  of  the  maker  and  first  indorser.  He 
testified  that  he  saw  the  defendant  indorse  the  note  to  the 
plaintiff,  in  December,  1839,  in  East  Florida,  as  collateral 
security  in  a  trade  for  a  mare,  which  defendant  purchased 
from  Lieutenant  Sparkman,  and  which  plaintiff  paid  for  in 
May,  1840.  That  defendant  said  to  plaintiff,  that  whatev- 
er he  failed  to  collect  from  Huson,  he,  the  defendant,  would 
pay  him  on  his  return,  whieh  would  be  in  three  or  four 
weeks. 

The  Recorder,  in  his  report  to  the  Court  of  Appeals,  sta- 
ted that  he  charged  the  jury  as  follows  : 

"  I  remarked,  that  it  is  the  settled  rule  in  the  courts  in 
this  Stato,  that  to  charge  the  indorser  of  a  note,  indorsed 
after  it  became  due,  a  demand  must  be  made  upon  the  ma- 
ker, and  notice  of  demand  and  non-payment  given  to  the 
indorser,  within  a  reasonable  time,  depending  upon  the  va- 
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nous  circumstances  of  the  case  ;  and  that  it  was  equally 
well  eslablished,  that  the  indorser  may  waive  a  demand  and 
notice,  and  will  be  bound  by  a  promise  to  pay  the  holder, 
made  with  a  knowledge  of  the  fact  that  they  have  been 
neglected.     Allwood  vs.  HaseldoUj  2  Bail.  467. 

'<  I  also  charged,  that  if  the  jury  became  satisfied,  that  in 
this  case  the  defendant  indorsed  the  note  after  it  had  fallen 
due,  for  valuable  consideration  paid  by  plaintiff,  with  an 
explicit  promise  made  by  the  defendant  at  the  transfer  of 
the  note,  to  pay  the  amount,  it  was,  in  the  opinion  of  the 
court,  a  waiver  of  the  defendant's  right  to  the  demand,  and 
notice  of  the  dishonor.  Gh.  on  Bills,  640 ;  4  Pick.  626, 
Boyd  vs.  Cleveland, 

"  That  with  these  views  of  the  law,  it  was  for  the  jury  to 
determine  whether  the  note  was  over  due  when  it  was  in- 
dorsed by  the  defendant,  and  passed  for  valuable  consider- 
ation to  the  plaintiff;  this  was  to  be  collected  from  the  tes- 
timony of  the  witness  John  Allen,  which  I  then  read  over 
to  the  jury. 

<^  The  next  inquiry  I  presented  to  them  was,  did  the  de- 
fendant explicitly  promise  to  pay  the  note,  or  so  much  as 
could  not  be  obtained  from  the  drawer,*  within  three  or 
four  weeks  from  the  date  of  his  indorsement,  with  the 
knowledge  that  the  note  had  been  dishonored  by  the  maker 
and  first  indorser  ?  I  referred  again  to  the  testimony  of 
John  Allen — that  when  the  defendant  passed  the  note  to 
the  plaintiff,  the  defendant  said,  ^'whatever  plaintiff  failed 
to  collect  from  Huson,  he,  Fogg,  would  pay  on  his  return  ^ 
from  Black  Creek,  in  three  or  four  weeks ;"  and  I  thought, 
and  so  expressed  myself,  that  the  defendant  being  in  pos- 
session of  a  note  over  due  for  eight  months,  he  would  be 
presumed  to  have  known  the  condition  of  the  note  when  he 
so  transferred  it. 

<<  I  submitted  it  further  to  the  jury,  whether  the  lan- 
guage used  by  the  defendant,  was  an  express  promise  to 
pay  the  note,  or  a  qualified  promise.  If  qualified,  was  the 
condition  that  the  plaintiff  should  call  upon  Huson  for 
payment,  in  the  interim  of  the  four  weeks  ?  If  the  jury 
80  concluded,  they  were  next  to  examine  whether  there 
was  anything  in  the  evidence  from  which  the  jury  could 
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presume  such  an  application.  I  said  that  the  only  testimo- 
ny that  applied  to  this  inquiry,  was  the  receipt  for  $25 
credited  on  the  note.  It  appeared  to  me,  in  the  absence 
of  evidence  to  impeach  the  receipt,  the  jury  were,  from  the 
testimony  and  inspection  of  the  note,  to  decide  whether 
the  credit  was  written  on  the  note  bona  fde  or  other- 
wise ;  and  also,  if  bona  fide,  whether  the  $26  had  been 
collected  from  Huson,  the  maker  of  the  note ;  that  it  did 
not  seem  to  me  that  the  receipt  was  colorable,  and  in  the 
absence  of  proof,  the  law  would  presume  the  contrary. 

'^  I  then  proceeded  to  notice  an  objection  to  the  recovery, 
made  by  the  defendant's  attorney ;  that  the  plaintiff  was 
not  entitled  to  a  verdict,  because  the  first  indorser,  W.  C. 
Allen,  was  discharged  by  the  laches  of  the  plaintiff. 

^'  1  considered  this  objection  expressly  overruled  in  Valk 
vs.  The  Bank,  1  M'M.  Eq.  414,  where  it  was  held  that  the 
holder  of  a  negotiable  note  \h  not  bound  to  give  notice  of 
the  non-payment  of  the  note  by  the  maker,  to  the  first  in* 
dorser  ;  and  a  neglect  to  give  notice  to  the  first  indorser 
does  not  discharge  a  subsequent  indorser^  who  has  regular 
notice. 

'^  I  then  took  up  the  objection  to  the  declaration.  It  was 
drawn  in  the  common  form  of  Indorsee  vs.  Indorser,  with 
the  money  counts^ 

^  I  held  the  declaration  as  sufiScient,  under  the  rule  that 
where  a  declaration  by  indorsee  vs.  indorser  avers  demand 
and  notice  in  the  usual  form,  it  is  sufficient  to  prove  a  state 
of  facts  which  dispenses  with  actual  demand,  and  shows 
due  diligence.  Williams  vs.  Mathews,  3  Cow.  262.  Also, 
a  note  on  the  money  counts  may  in  certain  cases  be  evi- 
dence. Ch.  on  Bills,  694.  A  count  for  money  lent,  is  pro- 
per in  an  action  at  the  suit  of  the  indorsee  against  his  im- 
mediate indorser.  Bayl.  on  Bills,  393,  note  60." 

The  jury  found  for  the  , plaintiff  eighty-one  dollars  and 
fifty-five  cents,  with  interest  thereon  firom  the  16th  May, 
1840. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial. 

A.   O.  Magrath,  for  the  motion. 

Thompson,  contra. 
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Curia^  per  Evans,  J.     This  court  concur  in  the  legal 
principles  laid  down  by  the  Recorder    in  the  charge  to  the 
jury,  and  are  entirely  satisfied  with  the  verdict.     If  there 
be  any  error,  it  is  in  his  decision  on  the  variance  between 
the  allegations   in  the  declaration  of  demand  and   nolice 
and  the  proof.     The  declaration  contains  the  usual  aver- 
ments of  demand  on  the  maker,  and  notice  to  the  indcrser ; 
and  the  recorder  decided  that  it  was  sufficient  to  prove  a 
state  of  facts  which  dispenses  with  actual  demand  and  no- 
tice.    It  is  a  general   rule,  that  every  material  averment 
must  be  proved,  and  where  the  plaintiff's  right  of  action 
depends  on  his  doing  some  act,  he  must  in  general  set  out 
the  excuse  for   non-performance.     A  general  averment  of 
performance  will  not  suffice.     I  suppose  it  is  now  well  es- 
tablished, that   if  the  indorser,  with  a  knowledge  that  no 
demand  has  been  made,  nevertheless  promises  to  pay,  be 
will  be  bound   by  it.     His  liability   to  pay  is  conditional, 
and  it  is  perfectly  competent   for  him  to  waive  the  condi- 
tion, and  this  waiver,  it  would  seem  to  me,  might  well  be 
considered  as   superceding  the  necessity   of  proving  the 
demand  and  notice  as  laid  in  the  declaration.     Upon  this 
subject  we  are  not  all  agreed,  and  therefore  no   definite 
opinion  can  be  expressed.     But  we   are  all  of  opinion  the 
plaintiff  is   entitled    to  retain  his  verdict.     It  seems  from 
the  evidence    that  Mathews  had  become  liable  to  pay,  and 
did  subsequently  pay   to  Sparkman,  the  price  of  a   naare 
which  Fogg   had  purchased  from  him.     This  note,  then, 
eight  months  over  due,  was  given  by  Fogg  to  the  plaintiff 
as  collateral  security   for  the  money  he  was  bound  to  pay, 
and  did  pay  to  Sparkman;  at  the  same  time  promising  to 
pay  what  Huson,  the  drawer,  did  not,  on  his  return,  which 
would  be  in  three  or   four  weeks.     It  would  seem  Huson 
paid  only  twenty-five  dollars,  and  this  action  is  for  the  re- 
mainder.    The  declaration  contains  a  count  on  the  note  as 
indorsee  against  indorser,  with  money  counts,  and  there  can 
be  no  doubt   the  action  would  lie  for  money  paid   for  the 
use  of  the  defendant,  and  at  his  request,  to  Sparkman.   In 
this  view  of  the  case,  the  note   would  be   evidence  of  the 
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amount  paid  by  the  plaintiff,  over  and  above  the  amount 
he   received  from  Hnson. 
The  motion  is  dismissed. 

The  whole  court  concurred. 

(a)  There  is  some  coDflict  of  authorities  on  the  question,  whether 
a  bill  or  note  is  evidence,  in  all  cases,  under  the  common  money 
counts ;  and  if  evidence,  whether  it  is  conclusive  or  only  prima  fa- 
cie evidence.  The  English  elementary  writers  consider  that  a  bill 
or  note  is  evidence  under  the  money  counts  only  as  between  the 
immediate  parties  ;  Byles  on  Bills,  239 ;  and  even  between  those  par- 
ties it  is  only  prima  facie  evidence.  Bayl.  on  Bills,  390,  et  seq.  Ch. 
on  Bills,  363,  et  seq.  They  speak  of  this  doctrine,  however,  as  a 
matter  rather  favored  by  the  decisions  of  their  courts,  than  definitively 
settled  by  them.  On  the  other  hand,  the  most  respectable  and  well- 
considered  American  cases  lay  down  the  doctrine  that  a  bill,  note, 
or  check,  whether  the  action  be  by  the  payee,  the  indorsee,  or  the 
bearer,  and  whether  it  be  against  the  drawer,  the  acceptor,  or  the  in. 
dorser,  is  so  far  conclusive  evidence  under  the  money  counts,  that  the 
action  cannot  be  defeated  merely  by  proving  that  the  consideration 
was  not  in  fact  a  pecuniary  one.  The  case  of  Cole  vs.  Gushing,  8 
Pick.  48,  is  a  strong  authority  on  this  point.  In  that  case  it  was 
held  that  the  indorsee  of  a  note  was  entitled  to  recover  against  the 
maker,  under  a  count  for  money  had  and  received,  although  it  was 
proved  that  the  maker  signed  the  note  for  the  accommodation  of 
the  payee,  and  received  neither  money  nor  any  other  consideration 
for  signing  it  In  Hughes  vs.  Wheeler,  8  Cow.  77,  it  was  held  that  a 
note  was  evidence  under  the  money  counts ;  and  evidence  that  the 
note  was  not  given  for  a  pecuniary  consideration,  but  for  la  net,  was 
held  to  be  inadmissible.  See  also  Olcott  vs.  Raihbone,  5  Wend.  490, 
and  Minot^s  Dig.  104,  where  the  Massachusetts  authorities  are  col- 
lected. The  case  of  Pierce  vs.  Crafts,  12  J.  R.  90,  proves  that  the 
bearer  of  a  note  may  recover  against  the  maker,  on  the  money 
counts,  without  declaring  specially.  The  holler  may  recover  on  the 
money  counts  against  the  acceptor  of  a  bill  ;  1  Mason,  306.  In 
Williams  vs.  Alleri^  7  Cow  317,  it  was  held  that  an  action  on  the 
money  counts  could  be  sustained  against  one  of  two  joint  makers 
of  a  note,  and  that  the  non-joinder  could  only  be  taken  advantage 
of  by  a  plea  in  abatement. 

There  are  a  number  of  other  authorities  on  this  subject,  but 
these,  it  is  apprehended,  abundantly  prove,  that  whatever  the  English 
rule  may  be,  (and  what  it  is,  does  not  appear  to  be  settled,)  in  many 
of  the  States  of  this  Union  the  doctrine  is,  that  in  an  action  on  a 
bill  or  note,  when  a  consideration  other  than  money  is  not  expressed 
<m  its  face,  the  plaintiff  is  not  under  the  necessity  of  declaring  spe- 
cially, but  may  rely  on  the  money  counts  ;  and  although  the  defen- 
dant may  in  some  cases  prove  the  true  consideration,  for  the  purpose 
of  defeating  the  action,  on  the  ground  of  fjedlure  of  consideration,  il 
legality,  or  die  like,  yet  he  cannot  prove  a  good  consideration,  other 
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than  a  pecuniary  one,  for  the  purpose  of  defeating  the  action  oo  dact 
ground  alone. 

It  should  not  be  forgotten,  however,  that  ahhough  a  plaintiff  may 
take  a  verdict  on  a  note  or  bill  under  the  money  counts,  yet,  that  un- 
der those  counts,  he  cannot  have  bis  case  referred  to  the  clerk,  to 
assess  the  damages ;  the  rule  being  in  England,  and  doubtless  it  is 
the  same  in  this  State,  that  a  case  cannot  be  referred  to  the  clerk, 
unless  it  appears  on  the  &ce  of  the  declaration,  that  the  demand  is 
liquidated.     Osborne  vs.  Noad,  8  T.  R.  648 ;  2  Arch.  Pr.  2a 


Brown  ^   Welsman  vs.  Lewis   Rehb. 

The  omission  by  a  petitioner  for  the  benefit  of  the  bankrupt  law, 
to  give  notice  to  a  creditor,  is  not,  of  itself,  without  proof  that  the 
omission  was  fraudulent  or  intentional,  sufficient  to  invalidate  the 
petitioner's  certificate  of  bankruptcy,  as  against  such  creditor. 

Before  Frost,  J.  ai    Chambers^  December,    1844. 

The  report  of  his  Honor  is  as  follows  : 

'*  Brown  <&  Welsman  entered  up  a  judgment  against 
Lewis  Rebb,  in  the  Court  of  Common  Pleas  for  Charleston 
District,  the  30th  January,  1841.  The  defendant  filed  his 
petition  in  bankruptcy,  the  26th  October,  1842 — was  de- 
creed a  bankrupt  the  21st  November,  1842,  and  obtained 
his  discharge  the  24th  April,  1843.  The  debt  due  to  the 
plaintiffs  was  not  included  in  the  petitioner's  schedule* 
The  plaintiffs,  under  execution  on  the  judgment,  on  the 
23d  November,  1844,  arrested  the  defendant,  who  has  giv- 
en security  for  the  prison  rules.  This  is  a  motion  to  have 
the  defendant  discharged  from  the  arrest.  The  plaintift 
have  filed  no  affidavit,  nor  furnished  any  other  proof,  show- 
ing, that  the  debt  due  to  the  plaintifis  was  fraudulently 
omitted  in  the  defendant's  schedule.     The  effect  of  the 
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charge  of  the  defendant  under  the  bankrupt  law,  is,  that 
he  is  fully  discharged  of  and  from  all  his  debts,  owing 
by  him  at  the  time  of  the  presentation  of  his  petition  to 
be  declared  a  bankrupt.  The  certificate  is  a  protection  to 
the  defendant  from  all  arrests  for  the  recovery  of  debts 
due  before  the  filing  of  his  petition,  unless  the  certificate 
be  impeached  for  fraud.  Stacey  vs,  Federicij  2  Bos.  and 
Pal.  390 ;  Woolcot  vs.  Leicester^  6  Taunt.  76.  (In  the 
note  of  this  case,  the  word  "  not"  is  omitted  through  an 
error  of  the  press — see  the  Index,  and  Eden  on  Bankrupt- 
cy.) Kemp  vs.  Neville^  6  Moore,  21,  is  a  case  where  an 
attorney  was  made  a  bankrupt,  and  described  in  the  Ga- 
zette as  a  "  dealer  and  chapmam,"  and  obtained  his  certifi- 
cate ;  and  the  plaintiff  afterwards  arrested  him  as  acceptor 
of  a  bill  of  exchange,  payable  before  the  commission  is- 
sued. The  court  discharged  him  on  common  bail ;  though 
the  plaintiff  swore  that  he  did  not  know  that  the  defend- 
ant was  the  person  mentioned  in  the  Gazette,  and  that  he 
intended  to  dispute  the  commission  on  the  ground  of  fraud. 
'^  He  should  have  stated  the  nature  of  such  proof,  and 
when  he  discovered  its  existence."  The  plaintiffs  having 
shown  no  ground  to  impeach  the  certificate  for  fraud,  it  is 
ordered  that  the  defendant  be  discharged  from  arrest." 

The  plaintiff  appealed,  on  the  following  ground  : 
Because  a  certificate  in  bankruptcy,   without  notice  to 
the  creditor,  is  no   discharge  of  such  bankrupt ;  and  it  is 
not  necesssry  to  show  that  the   omission  of  notice  was  ei- 
ther fraudulent  or  intentional. 

A.  O.  Magrath,  for  the  motion. 
Kunhardt,  contra. 

Curia^  per  Frost,  J.  The  Bankrupt  Act  requires  the 
petitioner  to  set  forth  in  his  petition,  to  the  best  of  his 
knowledge  and  belief,  a  list  of  his  creditors,  with  their  re- 
sidences and  the  amounts  due  to  them  respectively.  No- 
tice is  to  be  published  in  one  or  more  of  the  public  news- 
papers, twenty  days  before  the  hearing  of  the  petition,  to 
all  persons  interested,  to  appear  at  the  time  and  place  of 
hearing,  to  shew  cause  why  the  prayer  of  the  petitioner 
shoold  not  be  granted.     Before  a  discbarge  and  certificate 
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is  granted,  seventy  dajTS  notice  in  a  public  newspaper  is  re- 
quired to  be  given  to  all  who  have  proved  their  debts, 
and  others  interested,  to  shew  cause  against  the  petitioner's 
discharge.  Personal  notice  is  directed  to  be  addressed  by 
letter  to  those  creditors  whose  residences  are  known. 
Among  the  causes  which  are  sufficient  to  prevent  the  dis- 
charge of  the  petitioner,  the  only  one  having  any  relation 
to  the  question  presented  by  this  appeal,  is  his  having  wilfully 
omitted  or  refused  to  comply  with  any  orders  or  directions 
of  the  court,  or  to  conform  to  any  other  requisitions  of  the 
Act.  The  certificate  is  declared,  when  "duly  granted,"  to 
be  a  full  and  complete  discharge  of  all  the  debts,  contracts, 
or  other  engagements  of  the  bankrupt,  which  are  provea- 
ble  under  the  Act,  and  may  be  pleaded  in  bar  to  all  suits 
brought  in  any  court  of  judicature  whatever,  "  and  the 
same  shall  be  conclusive  evidence  of  itself  in  favor  of 
such  bankrupt,  unless  the  same  shall  be  impeached  for 
some  fraud  or  wilful  concealment  by  him,  of  his  property 
as  aforesaid,  contrary  to  the  provisions  of  this  Act,  on  pri- 
or reasonable  notice,  specifying  in  writing  such  fraud  or 
concealment." 

Admitting  that  any  of  the  causes  mentioned  in  the  Act, 
which  are  sufficient  to  prevent  the  allowance  of  his  dis* 
charge  and  certificate  to  a  bankrupt,  may  be  sufficient  to 
impeach  the  certificate  after  it  is  allowed,  as  not  having 
been  ''  duly  granted,"  the  question  presented  by  the  appeal 
is,  whether  the  omission  to  give  notice  to  a  creditor,  though 
the  omission  be  neither  fraudulent  or  intentional,  is  sufficient 
to  invalidate  the  certificate  as  against  such  creditor. 

The  question  made  by  the  appeal  should  have  been  con- 
fined to  the  effect  of  the  omission  to  give  personal  notice  id 
a  creditor  whose  residence  is  known,  because  the  grant  of 
the  certificate  authorizes  the  assumption  that  the  notice  by 
publication  in  the  newspapers  required  by  the  Act,  was 
given.  It  cannot  be  questioned  that  such  notice  may  be 
sufficient  to  bring  and  make  all  proper  parties  to  a  judicial 
proceeding.  It  is  familiarly  known  in  the  practice  of  onr 
courts,  in  cases  of  discharges  of  insolvent  debtors,  suits  in 
attachment,  partitions,  and  creditors'  bills  in  equity. 

Personal  notice   cannot  be  indispensably  necessary  to 
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make  a  creditor  party  to  proceedings  in  bankruptcy,  since 
the  Act  prescribes  such  notice  to  those  whose  residences 
are  known.  All  others  are  made  parties  by  publication  of 
notice  in  the  newspapers,  and  the  certificate  discharges 
their  debts.  If  the  allegation  of  want  of  personal  notice, 
were  cause  to  impeach  the  certificate,  its  protection  would 
be  very  incomplete  and  precarious,  since  the  notices  are 
generally,  and  in  many  cases  must  be,  sent  through  the 
post  office,  and  proof  of  the  deposite  of  them  in  the  office 
would  not  be  evidence  that  they  were  received.  All  the 
advantages  to  be  derived  from  personal  notice  would.be 
attained  by  actual  notice.  The  appellants  were  residents 
in  Charleston,  where  the  defendant  was  discharged,  and 
bis  notices  published,  from  which  actual  notice  may  be 
presumed. 

But  even  if  personal  notice,  by  letter  addressed  to  the 
appellants,  was  necessary,  the  omission  of  the  defendant  to 
give  it  must  appear  to  have  been  fraudulent,  in  order  to 
impeach  his  certificate.  The  Act  is  express,  that  the  omis- 
sion to  comply  with  any  orders  or  directions  of  the  court, 
or  to  conform  to  any  of  the  requisitions  of  the  Act,  must 
be  "  wilful."  In  Owen  on  Bankruptcy,  224,  it  is  said  that 
the  omission  ^'must  be  wilful,  and  arise  from  improper  mo- 
tives ;"  and  in  that  part  of  the  Act  which  declares  what 
shall  be  the  efiTect  of  the  certificate,  it  is  provided  that  it 
shall^be  conclusive  eddence,  unless  impeached  for  some 
fraud. 

The  defendant,  in  an  affidavit  accompanying  his  applica- 
tion for  discharge,  affirms  that  he  did  not  know  the  appel- 
lants had  recovered  a  judgment  against  him,  and  that  the 
*  omission  to  insert  it  in  his  schedule  of  debts,  proceeded 
from  that  ignorance,  and  was  casual.  The  discharge  was 
not  opposed  by  any  proof,  or  even  averment,  that  the  appel- 
lants had  not  actual  notice  through  the  newspapers,  or  by 
other  means,  of  the  defendant's  application  for  th&  benefit 
of  the  bankrupt  law,  nor  did  they  impeach  the  certificate 
on  thegrouud  of  a  wilful  or  fraudulent  omission  by  the  de- 
fendant to  insert  their  debt  in  his  schecule,  and  cause  per- 
sonal notice  to  be  given  to  them ;  nor  prove  any  notice  to 
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the  defendaDt)  specifying,  in  writing,  the  fraud  charged 
against  him. 

On  the  construction  of  the  Act,  and  the  authority  of  the 
cases  cited  in  the  report,  the  defendant  was  entitled  to  a 
discharge  from  arrest  under  the  appellants's  execution,  un- 
less they  showed  some  ground  of  fraud  to  impeach  the  cer- 
tificate.    This  they  wholly  neglected  to  do. 

The  motion  is  dismissed. 

The  whole  court  concurred. 


Farrar  and  Hayes  vs.  William  Oregg. 

An  accommodation  indorsement  need  not  be  exclusively  for  the 
benefit  of  the  indorsee,  but  may  be  for  the  mutual  accommodation  of 
the  drawer  and  the  indorsee. 

Before  Wasldi^aw^  J.  at  Charleston^  Spring  Term,  1844. 

Assumpsit  by  the  indorsee  against  the  indorser  of  a 
promissory  note.  The  note  was  drawn  by  Lewis  Jones  & 
Co.  payable  to  the  defendant,  and  by  him  indorsed  to  the 
plaintiffs.  It  was  discounted  by  the  plaintiflb  in  bank,  as 
business  paper,  and  after  protest,  taken  up  by  them.  * 

On  the  part  of  the  defendant,  Lewis  Jones  testifif'd  that 
the  note  was  given  by  Lewis  Jones  &  Co.  for  a  debt  which 
they  owed  the  plaintiffs,  and  that  it  was  drawn  payable  to 
the  defendant,  and  indorsed  by  him  at  the  request  of  the 
plaintiffs,  and  for  the  mutual  accommodation  of  the  plain- 
tiffs and  Lewis  Jones  &  Co. 

Under  the  charge  of  the  presiding  judge,  who  held  that 
^*  an  accommodation  indorsement  must  be  exclusively  for 
the  benefit  of  the  indorsee,"  the  jury  found  for  the  plain- 
tiffii. 
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The  defendant  appealed,  and  now  moved  for  a  new  tri- 
al, on  the  ground  of  error  in  the  charge  of  the  presiding 
judge. 

Campbell^  for  the  motion. 
Memminger  ^  Magrath,  contra. 

Curia  J  per  Frost,  J.  The  presiding  judge  ruled  that 
an  accommodation  indorsement  must  be  exclusively  for  the 
benefit  of  the  indorsee,  and  the  defendant  excepts  to  the 
instructions  of  the  court  on  that  point  Jones  having  tes- 
tified that  the  defendant's  indorsement  was  made  for  the 
mutual  accommodation  of  the  plaintiffs  and  of  Lewis  Jones 
<&  Co.,  if  the  jury  had  been  inclined  to  decide  the  case  on 
his  testimony,  they  might  have  been  prevented  from  find- 
ing a  verdict  for  the  defendant,  by  the  instructions  of  the 
court.  Bills  of  exchange  and  promissory  notes  present  no 
exception  to  the  common  law  rule,  that  every  parol  con- 
tract  must  be  supported  by  a  valid  and  valuable  considera- 
tion. Though  the  instrument  itself  raises  the  presumption 
of  such  consideration,  yet  as  between  the  original  parties, 
this  does  not  prevent  proof  to  the  contrary,  but  only  shifts 
the  burden  of  proof  from  the  plaintiff  to  the  defendant ; 
and  as  against  all  persons,  except  a  bona  fide  holder  with- 
out notice  of  any  illegality  in  the  consideration  or  any  de- 
feet  in  the  title  to  the  note,  the  defendant  may  insist  on  a 
want  or  failure  of  consideration,  in  bar  of  any  action 
against  him  as  a  party  to  a  bill  or  note.  An  accommoda- 
tion party  to  a  bill  or  note,  is  one  who  makes,  draws,  ac- 
cepts OT  indorses  it,  without  any  valuable  consideration  ; 
and  is  called  an  accommodation  maker,  drawer,  acceptor, 
or  indorser,  because  he  makes  a  gratuitous  pledge  or  loan 
of  his  name  and  credit,  for  the  use,  benefit,  or  conveni- 
ence of  another.  The  term  has  been  adopted  among  mer- 
chants to  express  agreements  of  this  character,  and  does 
not  in  the  least  qualify  the  legal  rights  or  liabilities  of  any 
party  to  the  instrument,  which  result  firom  the  fact  that 
he  became  a  party  without  consideration.  From  this  view 
it  appears  that  an  accommodation  party  is  a  mere  surety. 
In  Ch.  on  Bills,  317,  it  is  said,  ''  in  the  case  of  an  accept- 
ance for  the  accooimodation  of  the  drawer,  it  is  not  unn^ 
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sual  to  take  from  such  drawer  an  express  written  under- 
taking to  provide  money   for  the  payment  of  the  bill,  and 
to  indemnify  the  acceptor,  and  in  the  absence  of  any  ex- 
press contract,  the  law  implies  a  contract  to  indemnify;'' 
and  at  page  69,  "  between  the  original  parties,  or  a  holder 
who  has  not   given  full  value,  the  defendant  is  at  liberty 
to  shew  that  he  drew,  accepted,  indorsed,  or  made  the  bill 
or  note,  for  the  accommodation  of  the  plaintiff,  who  either 
expressly  or  impliedly  engaged  to  provide  for  the  bill ;  or  the 
defendant  may  shew,  he  received  no  consideration,  or  none 
that  was  in  point  of  law  adequate,  and  may  thus  entirely 
defeat  the  action,  or  reduce  the  claim."     But  the  defence 
of  the  accommodation  acceptor,  indorser,  &c.  is  not  limited 
to  an  acceptance,  indorsement,  (&c.  exclusively  for  the  benefit 
of  the  drawer  or  indorsee*     There  is  nothing  in  the  nature  of 
the  contract  of  a  surety,  or  in  the  character  of  tlie  instrument, 
which  prevents  an  accommodation  indorser  from  beingasur^ 
ty  for  more  than  one  party  on  a  bill  or  note.  That  he  is  surety 
for  several,  does  not  impair  his  defence  against  each.  Bills 
and  notes  are  instruments  of  credit,  capable  of  expressing 
many  and  various  liabilities  of  suretyship.     Every  indors- 
er is  surety  to  the  holder  for  the  maker,  while  the  indors- 
ers  are  successively  sureties  to  each  other  in  the  order  of 
their  indorsements.     These    liabilities  which    the  instru- 
ment imports,    may  be  varied  by  agreement  between  the 
parties.     Indeed,  the  various    modes   and  order  in  which 
the  liabilities  of  parties  may  be  expressed,  with   the  ready 
extension  of  the  parties  to  any  indefinite  number,  are  qual- 
ities which  principally  recommend  bills  and  notes  to  com- 
mercial use  and  convenience.     By  a  suitable  arrangement 
of  the   parties,  an  apparent  credit  is  given  to  one,  who  in 
fact  is  debtor,  or  becomes  so  by  the  negotiation  of  the  in- 
strument.    But  as  between  the  original  parties,  or  a  holder 
who  has  not  paid  full  value,   their  just  and  respective  lia- 
bility is  maintained  by  the  admissibility  of  parol  evidence 
to  prove  the  transaction  and  agreement   between  the  par- 
ties, and  to  shew  that  an  apparent  liability  of  one  of  them 
was  contracted  without  consideration,  and  only  as  a  loan  or 
pledge  of  his  name,  for  the  accommodation  of  some  other 
party  or  parties.     The  note  sued  in  this  case  iliastrates, 
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to  a  limited  extent,  these  qualities.  If  the  defendant  had 
indorsed  the  note  of  Jones  <&  Co.  payable  to  the  plaintiffs, 
(which  was  the  proper  mode  of  expressing  his  engage- 
ments for  them)  and  the  plaintiffs  had  paid  the  note  to  the 
bank,  they  would  have  had  no  recourse  a&^ainst  the  defen- 
dant ;  and  if  the  defendant  had  paid  the  note,  he  might,  on 
the  legal  import  and  effect  of  the  note,  have  recovered 
against  either  of  the  prior  parties.  But  for  the  conveni- 
ence of  the  plaintiffs,  the  order  of  the  parties  was  trans- 
posed, so  that  the  defendant  was  payee  of  the  note,  and 
indorser  to  the  plaintiffs,  which  required  parol  proof  to  re- 
pel his  apparent  liability  to  them.  Such  proof  showed 
that  he  had  indorsed  the  note  without  consideration,  for 
the  mutual  accommodation  of  both  the  other  parties.  He 
is  no  more  liable  to  the  plaintiffs  is  this  form  of  the  note, 
than  if  he  had  been  the  last  indorser.  In  either  form  he 
is  a  surety  for  both  the  other  parties,  and  equally  answers 
the  description  of  an  accommodation  indorser. 

The  decision  of  the  circuit  judge,  that  an  accommoda- 
tion indorsement  must  be  exclusively  for  the  benefit  of  the 
indorsee,  must  therefore  be  reversed. 

But  this  point  was  only  material  to  the  defendant  in 
case  the  jury  had  been  disposed  to  find  their  verdict  on  the 
evidence  of  Lewis  Jones.  The  other  proof  in  the  case 
was  amply  sufficient  to  support  their  verdict.  But  it  is 
fincertain  whether  the  case  was  decided  on  the  other  testi- 
mony;  and  as  the  instruction  of  the  court  would  have  pre- 
sented a  verdict  for  the  defendant  on  Jones's  testimony^ 
this  court  is  reluctantly  compelled  to  grant  a  new  trial. 

O'Neall,  Butler,  and  Wardlaw,  JJ.  concurred. 
BicHARDsoN,  J.  concurred  in  ordering  a  new  trial. 
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William  Mathetps  vs.  Henry  Horlbeck  and  others. 

The  court  more  readily  sets  aside  a  verdict  upon  a  question  of  loca* 
tioQ  than  one  upon  an  ordinary  question  of  fact 

Plaintiffclaimed  under  a  grant  dated  in  1698,  and  defendants  under 
grantsdated  in  i696and  1697.  No  plats  accompanied  any  of  the  grants. 
Plaintiff  exhibited  as  evidence  of  the  extent  of  his  claim,  a  plat,  at- 
tached to  a  mesne  conveyance  belonging  to  the  chain  of  his  title^ 
dated  in  1738.  Defendants  produced  as  evidence  of  the  extent  of 
their  claim,  a  plat,  attached  to  a  mesne  conveyance  belonging  to  the 
chain  of  their  title,  dated  in  1811.  The  question  was  .is  to  the  boun- 
dary line  separating  the  lauds  of  the  parties.  Neither  party  was  in 
the  actual  possess'  on  of  the  land  in  dispute,  but  each  was  in  posses- 
sion of  his  own  tract  Held,  that  as  the  lime  after  the  plat  of  1738^ 
and  before  that  of  181 1,  wa|  sufficient  to  confirm  title  in  the  persons 
under  whom  the  plaintiff  claimed,  he  was  entitled  to  recover  all  the 
land  covered  by  his  plat,  notwithstanding  a  part  of  it  might  be  covered 
by  defendants's  elder  grants  and  by  their  plat 

Before  Wardlaw,  J.  at  Charleston^  Spring  Term^  1844. 

This  was  an  action  of  trespass  to  try  title.  The  par- 
cel of  land  in  dispute  was  a  long  slip,  the  right  to  which 
depended  upon  the  location  of  the  line  separating  the  tracts 
of  the  parties.  Neither  party  was  in  the  actual  possession 
of  the  slip  in  dispute,  though,  outside  thereof  each  was  in 
possession  of  his  own   tract. 

The  plaintiff's  tract  is  called  Snee  FaruL  He  produced 
the  copy  of  a  grant  to  Nathaniel  Law  for  1,055  acres,  dated 
22d  of  April,  1698,  but  no  plat  accompanied  the  grant. 
After  some  intermediate  conveyances,  a  copy  was  produced 
from  the  registry,  of  a  deed  dated  5th  May,  1738,  from 
Benjamin  Law,  son  and  heir  of  Nathaniel  Law,  to  John 
Allen,  for  715  acres,  part  of  the  1,055  acres,  referring  to  a 
plat  of  the  715  acres,  certified  by  the  said  Benjamin  Law, 
which  was  recorded  along  with  the  deed,  and  a  copy  of 
which  was  given  in  evidence.  The  title  was  further 
traced  to  John  Savage,  and  the  copy  of  a  deed  was  pro- 
duced from  John  Savage  to  Charles  Pinckney,  (father  of 
Governor  Charles  Pinckney,)  dated  17th  September,  1754, 
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referring  to  a  plat  annexed  to  the  record,  which  was  no- 
thing more  than  a  copy  of  Law's  plat  of  1738.  From  Charles 
Piuckney,  the  title  was  deduced  to  the  plaintiff  through 
Charles  Pinckney,  the  son,  and  F.  G.  Deliesseline.  Upon 
this  tract  there  had  been  continued  possession  since  the 
conveyance  to  Charles  Pinckney,  and  perhaps  long  before, 
and  a  handsome  garden,  and  adjoining  pleasure  grounds, 
besides  houses  and  fields,  had  long  existed  on  it,  and  been 
carefully  tended  and  embellished  by  Charles  Pinckney, 
Governor  Pinckney,  and  the  plaintiff. 

The  defendant's  tract  is  called  Boone  Hall,  and  was 
claimed  under  several  grants  dated  in  1696  and  1697,  to 
John  Boone  and  others,  of  which  grants  a  memorial  was 
to  be  found,  but  without  any  plat,  except  for  a  tract  which 
did  not  touch  the  place  in  dispute.     The  land  granted  to 
John  Boone,  and  the  lands  contained  in  at  least  one  of  the 
other  grants,  were  held   by  Thomas  Boone,  a  descendant 
of  John  Boone,  in  1737,  and  then,  or  afterwards,  the  whole 
-was  united  in  the  Boone  family,  and  descended  to  John 
Boone,  who  died   in   1792,   he  and  his  ancestors   having 
long  before  that  time  had  possession  of  the  mansion,  which 
is  half  a  mile  from  the  parcel  in  dispute,   and  of  cleared 
lands  not  embracing  the  disputed  parcel.     By  deed   dated 
I9th  of  September,  1811,  Sarah  Boone  and  others,  heirs  of 
John  Boone,  (in  whom  continued  possession  had  remained 
of  Boone  Hall  since   1792,)  conveyed  to  Thomas  A.  Var- 
dell,  the  tract  called   Boone  Hall,  described  by  reference 
to  a  plat  thereof,  made  by  Joseph  Eaves,   dated  March, 
1811.     No  other  plat  of  Boone  Hall,  or  of  the  land  claimed 
by  the  defendant,  was  produced.     From  Thomas  A.  Yar- 
dell,  through  John  Horlbeck  and  others,  the  title  and  pos- 
session of  Boone  Hall  came  to  the  defendants. 

The  plaintiff  claimed  the  contents  of  Law's  plat,  and 
the  defendants  the  contents  of  Eaves's.  It  was  clear  from 
the  evidence  that  both  plats  covered  the  slip  of  land  in 
dispute. 

The  presiding  Judge  held,  that  as  before  Eaves's  plat 
there  appeared  no  plat,  or  other  sufficient  description  of 
boundary,  to  shew  what  land  was  covered  by  the  grants  un- 
der which  the  defendants  claimed,  or  what  land  had  been 
held  by  those  from  whom  they  claimed  title ;  and  as  the  time 
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after  Law's  plat,  and  before  Eaves's,  was  suflScient  over  and 
over  again  to  confirm  title  in  the  persons  under  whom  the 
plaintiff  claimed,  to  all  that  was  covered  by  the  plat  under 
which  he  held — there  being  no  opposing  possession  which 
by  constructive  extension  to  ascertained  bounds  could  in- 
terfere with  this  plat, — Law's  plat  should  be  preferred  to 
Eaves's ;  and  that  the  question  was,  "how  should  Law's  plat 
be  located ;"  which  question  he  submitted  to  the  considera- 
tion of  the  jury.  The  jury  found  for  the  defendants,  and 
the  plaintiff  appealed. 

Petigru  and  Bailey ^  Attorney  General^  for  the  motion. 
Memminger^  contra. 

Curia,  per  Wardlaw,  J.  The  case  of  Felder  vs. 
Bonnet,  2  McM.  45,  shews  that  this  court  more  readily 
sets  aside  a  verdict  upon  a  question  of  location  than  one 
upon. an  ordinary  question  of  fact.  Where  upon  established 
rules  it  can  be  seen  what  conclusion  the  jury  should  have 
obtained,  their  erroneous  finding  will  not  be  permitted  to 
violate  those  rules. 

It  may  be  possible  in  this  case  that  the  original  grants 
of  both  parties  covered  the  land  in  dispute,  and  that  Eaves's 
established  the  true  line  of  Boone  Hall.  If  so,  the  defend- 
ant's grant,  as  the  elder,  would  prevail.  But  no  plats  ac- 
companied the  evidence  produced  of  original  grants.  What 
land  was  granted  does  not  appear.  And  the  case  is  just 
as  if  the  persons  under  whom  the  plaintiff  claims,  had  ac- 
quired a  title  by  possession  to  all  the  land  within  Law's  plat, 
and  the  defendants  had,  at  the  date  of  Eaves's  plat,  taken 
a  junior  grant  for  the  land  covered  by  it,  and  since  held 
possession  outside  of  Law's  plat.  It  is  plain  that  in  such 
case  the  constructive  possession  of  the  defendants  could 
not  extend  to  the  land  constructively  in  the  possession  of 
those  holding  under  Law's  plat,  there  being  no  actual  oc- 
cupancy by  either  upon  the  parcel  covered  by  both  plats. 
The  enquiry,  then,  is  as  stated  below.  How  should  Law's 
plat  be  located  7 

His  Honor  then  proceeded  to  shew  that,  from  the  evi- 
dence given  on  the  trial,  it  was  clear  that  Law's  plat 
covered  the  land  in  dispute,  and  concluded  by  ordering  a 
new  trial.     The  whole  Court  concurred. 


\ 
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Stephen  Crosby  v$.    William  Warren. 

Under  the  charter  of  the  village  of  Walterborough,  the  town  coun- 
cil have  the  power  to  declare  all  hogs,  whether  they  belong  to  resi- 
dents or  non-residents,  running  at  large  in  the  streets,  nuisances,  and 
authorize  them  to  be  seized  and  sold  by  the  marshal. 

Before  Wardlaw,  J.  at  Colleton^  Fall  Term^  1844. 

This  was  a  sum  pro.  in  trespass  to  recover  damages  for 
a  seizure  by  the  defendant,  as  marshal  of  the  village  of 
Walterborough,  of  a  hog  belonging  to  the  plaintiff. 

It  appeared  that  the  plaintiff  lived  outside  of  the  cor- 
porate limits  of  the  village.  That  the  defendant,  under  an 
ordinance  of  the  Town  Council,  seized  the  hog,  which 
was  found  at  large  in  the  streets,  impdj|[|j2g^^;^dv|rti8ed 
and  sold  it.  The  ordinance  un^^i"  J|fl^^^3^V^^^e- 
clared  that  it  shall  not  be  lawful  for^kogrio  run  ar«4Mbc 
in  the  streets,  and  required  the  mfi r«»iW]  iiff°W8%AM  l  y " 
pound  all  such  hogs,  and  after  givji[|^4wo  TOTS^^ubVc 
notice,  calling  on  the  owners  to  P^%®rjytf^^)i4fi  spl 
them,  unless  the  owners  shall  pay  c^ain  nalnlrScldJpy 
the  ordinance.  ^^  '%^^j''m"^ 

The  presiding  Judge  charged  the  jury  that^e  charter, 
as  limited  by  the  constitution,  crave  the  Town  Council  no 
power  to  enforce  its  ordinances  otherwise  than  by  fine ; 
and  that  he  considered  the  forfeiture  of  the  hog,  without 
previous  notice  to  the  defendant,  and  adjudication  of  his 
excuse,  as  unwarranted  by  the  charter,  and  contrary  to  the 
provisions  of  the  constitution  concerning  the  right  of  trial 
by  jury.     Verdict  for  the  plaintiff  for  $5. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial. 

Henderson,  for  the  motion,  cited  the  charter  of  the  vil- 
lage, 6  Stat.  287 ;  Kennedy  vs.  Sowden,  1  McM.  323. 

Cam,  contra,  cited  the  9  Act.  Const,  sec.  2,  and  said 
that  the  constitutional  question  was  not  raised  in  the  case 
of  Kennedy  vs.  Sowden. 

Curiay  per  Evans,  J.     In  all  the  essential  features  of 
49 
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this  case  it  is  like  the  case  of  Kennedy  vs,  lS6wden,  1 
McMiiI.  323.     In  both  cases  the  injury  complained  of  was 
done  by  the  town   officer,  in   strict  accordance  with  the 
town  ordinance.     The  plaintiffs  in  both  cases  were  not 
corporators,  and  the  ordinance  contains  the  same  proTision 
for  seizing,   advertizing  and  selling  the  hog,  unless  the 
owner  should,  Within  a  limited  time,  assert  his  claim,  and 
redeem  his  property  by  the  payment  of  a  fine.     The  only 
question  is,  whether  the  Act  incorporating  the  Town  of 
Walterborough  gives  as  extensive  power  as  the  Act  in- 
corporating Columbia.     If  it  does,  then  this  case  is  identi- 
cal with  Kennedy  vs.  Sowden,  and    must  be  governed  by 
it.     By  the  7  sect,  of  the  Act  of  1806,  (8  Stat.  235,)  the 
Town  Council  of  Columbia  have  power  **to  make  all  such 
ordinances,  rules  and  regulations,  relative   to  the  streets 
and  markets  of  the  said  town,  as   they  may  think  proper 
and  necessary,  and  establish  such  by-laws  as  may  tend  to 
preserve  the  quiet,  safety  and  good  order  of  the  inhabitants 
thereof;   and  may  fix  and  impose  fines  and  penalties  for 
the  violation  thereof,  which  may  be  recovered  in  a  summa- 
ry way  by  the  Intendant  and  Wardens  or  a  majority  of 
them."     By  the  4th  sec.  of  the  Act  of  1826,  (6  Stat.  287,) 
incorporating  the  village  of  Walterborough,  the  Intendant 
and  Wardens  have  power  *'to  make  and  establish  all  snch 
rules,  by-laws  and  ordinances  respecting  the  streets,  ways, 
markets   and  police  of  the  said  village,  as  shall  appear  to 
them  necessary  and  requisite  for  the  security,  welfare  and 
convenience  of  the  said  village,  or  for  preserving  health, 
peace,   order  and  good  government  within  the  same ;   and 
the  said  council  may  affix  fines  for  offences  against  the  by- 
laws and  appropriate  the  same,"  <&c.  and  by  the  6  sec.  they 
"shall  have  full  power  to  abate  and   remove  nuisances  in 
said  limits."     No  fine  to  exceed  fifty  dollars,  and  to  be  re- 
covered, if  over  twenty  dollars,  in  the  Court  of  Comroon 
Pleas,   and  if  less  may  be  recovered  before  the   Intendaot 
and  Wardens  or  any   two  of  them.     The  only  material 
difference  between  the  powers  confered  by  these  two  char- 
ters is,  that  the  Columbia  charter  contains  the  words  fines 
and  penalties,  whilst  the  Walterborough  charter  confers  the 
power  to  impose  fines.     It  does  not  appear  to  me  this  can 
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make  any  difference  in  the  result.  The  word  penalty  may 
be  of  more  comprehensive  signification  than  fine.  Yet 
€very  fine,  I  suppose,  is  a  penalty,  and  the  words  in  the 
Columbia  charter  shew  that  a  pecuniary  penalty,  or  fine, 
alone  is  meant,  for  the  word  "recovered"  is  applicable  to 
that  kind  of  penalty  alone. 

There  is,  then,  no  material  difference  in  the  powers 
granted  by  the  two  charters,  and  if  the  Town  Council  of 
Columbia  may  proceed  in  this  summary  way  in  abating 
what  they  may  declare  to  be  a  nuisance,  there  can  be  no 
reason  why  the  Town  Council  of  Waherborough  may  not 
do  the  same,  especially  as  the  charter  of  the  latter  gives 
expressly  the  power  to  abate  and  remove  nuisances,  whilst 
the  power  in  the  former  is  inferential  only.  The  Act 
gives  the  power  to  pass  by-laws  on  the  subjects  of  streets, 
health  and  good  order,  subject  to  the  restrictions  that  they 
fihall  not  be  inconsistent  with  the  laws  of  the  land,  and 
Legislative  revision.  On  these  subjects,  and  with  these  re- 
strictions, their  power  is  unlimited,  and  if  in  their  judg- 
ment the  hog  license  to  run  at  large  be  injurious  to  the 
streets  oi  health  of  the  citizens,  they  have  a  right  to 
legislate  on  the  subject,  and  pass  laws  for  the  removal  or 
abatement  of  it,  as  a  nuisance. 

The  power  would  be  of  little  avail  if  they  could  operate 
on  the  owner  only  by  fine.  The  executive  oflScer  would 
have  to  institute  an  inquiry,  first,  to  ascertain  the  owner, 
and  then  summon  him  before  the  council  to  recover  the 
fine,  whilst  the  hog  was  still  running  at  large,  and  doing 
those  injuries  which  the  ordinance  was  intended  to  pre- 
vent ;  or  the  hog  might  have  no  known  owner,  or  the 
owner  might  disclaim  his  title  in  order  to  avoid  the  fine ; 
and  in  these,  and  a  hundred  other  ways,  the  ordinance 
might  wholly  be  eluded  and  the  nuisance  perpetuated. 
Similar  ordinances  have  been  passed  by  most  of  the  cor- 
porate towns  in  this  State,  and  especially  in  Charleston, 
both  before  and  since  the  adoption  of  the  constitution, 
without  its  being  supposed  to  be  any  infraction  of  the  9th 
article  of  the  constitution  of  this  State,  the  meaning  of 
which  it  is  not  thought  necessary  to  discuss  in  this  case, 

The  motion  is  dismissed. 
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EfCHAROsoK^  O'Neall,  Butler,  and  Frost,  JJ.  con- 
curred. 

Wardlaw,  J.  dissenting.  There  is  a  difference  be- 
tween abating  a  nuisance  and  declaring  what  shall  be  a 
nuisance.  For  the  definition  of  a  nuisance,  and  consequent 
ascertainment  of  the  subjects  to  which  their  power  of  abat- 
ing or  removint^  may  be  extended,  the  council  must  refer 
to  the  general  law,  just  as  they  must,  in  requiring  the  per- 
formance of  patrol  duty,  learn  from  the  law  what  that 
duty  is.  In  derogation  of  the  ordinary  rights  of  property, 
they  may  abate  or  remove  any  thing  which  by  law  is  a 
nuisance,  and  in  an  action  against  them,  proof  that  a  thing 
was  a  nuisance,  and  was  therefore  removed  or  destroyed, 
would  constitute  their  justification.  But  they  have  no 
power  to  declare  that  to  be  a  nuisance  which  is  not,  or  to 
dispense  with  other  proof  of  the  noxious  character  of  a 
thing,  by  shewing  that  by  an  ordinance  they  had  declared 
that  all  such  things  should  be  nuisances.  If  in  this  way 
a  hog  may  be  declared  a  nuisance,  so  might  a  slave,  or 
any  other  article  which,  in  the  exercise  of  a  capricious 
discretion,  they  might  chose  to  consider  so. 

But  in  fact  the  term  nuisance  does  not  appear  in  the 
ordinance  in  question;  and  the  attempt  to  justify  the 
seizure  of  the  hog  was  not  rested  upou  any  assumption 
or  proof  that  it  was  technically  a  nuisance,  but  upon  the 
efficacy  of  the  ordinance  which  directed  its  seizure,  and 
subsequent  forfeiture,  if  certain  sums  called ^in^^  were  not 
paid.  An  apprehension  that  hogs  might  become  nuisan- 
ces in  vulgar  phrase,  that  is,  troublesome  and  disagreeable, 
formed  no  doubt  the  reason,  and  perhaps  a  very  suflScient 
reason,  why  the  council  desired  to  prevent  their  coming 
within  the  corporate  hmits.  Of  that,  as  a  matter  affecting, 
or  supposed  to  affect,  the  welfare  and  convenience  of  the 
village,  the  council  were  the  judges,  and  their  decision  is 
just  as  binding,  if  it  be  erroneous,  as  it  would  be  if  it  were 
correct,  provided  they  adopted  such  means  to  effect  their 
purpose  as  the  charter  authorized.  Within  the  range  of 
subjects  to  which  their  power  of  legislating  extended,  and 
not  opposing  the  law  of  the  land,  their  discretion  is  the 
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rule ;   they  may  direct  and  may  prohibit ;  but   under  what 
sanctioa?     The  only  sanction  is  fine.     They  may,  before 
themselves,  and  by  such  proceedings  as  they  have  directed, 
collect  fines  under  twenty  dollars,    the  Court  of  Common 
Pleas  having  jurisdiction  as  to  all  fines  over  twenty  dol- 
lars.    But  no  other  mode  of  enforcing  their  ordinances  is 
given,   and  by  necessary  implication,  arising  from  the  gift 
of  this,  all  other  modes  are  excluded.  They  cannot,  other- 
wise than  as  ordinary  majuistrates,  imprison   or  impose 
other    corporal    punishment,  for  violation  of  an  ordinance. 
They  cannot  act   upon  any  thing  specifically,  except  in 
abatement  of  a  nuisance.     They  may  ordain  that  an  act 
shall  not  be  done, — ^that  a  particular  state  of  circumstances 
shall    not  exist — under  penalty  of  a  fine  against  him  who 
shall  transgress,  or  permit  the  transgession,  to  be  collected, 
after   inquiry,  before  two  or    more  of  their  body,  or  before 
a  court  J   but  they  cannot  arrest   the  act,    or  prevent  the 
state  of  circumstances,  by  either  a  general  or  a  special  or- 
der,  to  be  executed  by  themselves  or  their  officer.     For 
example,  they  might  ordain  that  no  garden  should  be  cul- 
tivated within  the  village,  and   fine  any  one  who  should 
violate  the  ordinance,  toiies  quoties ;  but  without  shewing  a 
garden  to  be  a  nuisance,  they  could  not  by  their  ordinance 
justify  their  officer  in  executing  an  order  to  pull  down  the 
fences,  or  plough  up  the  soil,  of  any  garden  that  might  be 
cultivated.     They  might  ordain  that  horses  should  not  be 
fed  at  a  wagon  in  a  street,  and  fine  for  a  violation  ;    but 
they  could  not,  without  proof  of  a  nuisance,  justify  a  for- 
feiture of  the  horses,  or  removal  of  them. 

It  is  plain  that  by  the  term^iie,  the  charter  contem- 
plates a  pecuniarly  penalty,  to  be  imposed  by  a  court,  or  a 
portion  of  the  council  exercising  judicial  power,  after  in- 
vestigation of  a  particular  ofience  alleged,  and  not  a  sum 
to  be  demanded  by  an  executive  officer,  without  other 
warrant  than  his  own  judgment,  as  the  condition  for  his 
delivery  of  an  article  seized  of  his  own  motion  in  the  exe- 
cution of  a  general  ordinance.  The  order  of  at  least  two 
members  of  the  council  is  essential  to  the  collection  oi  the 
smallest  fine.  But  if,  under  an  ordinance  somewhat  dif- 
ferently made,  two  members  of  council  should  direct  a 
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particular  hog  to  be  seized,  advertised,  and,  as  io  this  case, 
sold  upoQ  non  appearance  of  the  owner,  and  without  no- 
tice to  him,  they  would  be  declaring  a  forfeiture  and  not 
collecting  a  fine. 

The  case  of  The  State  vs.  Simons  et  al.  2  Sp.  761, 
shews  that  the  power  of  declaring  and  enforcing  a  forfei- 
ture, without  the  intervention  of  a  jury,  cannot  be  given, 
even  by  an  Act  of  the  Legislature,  to  magistrates  or  courts, 
except  in  cases  where,  by  the  law  of  the  land,  such  sum- 
mary proceeding  existed  before  the  adoption  of  our  State 
constitution.  That  a  power  similar  to  the  one  claimed  by 
the  council  of  Walterborough,  had,  before  the  adoption  of 
the  constitution,  been  exercised  by  the  City  Council  of 
Charleston,  is,  I  believe,  true ;  but  that  that  circumstance 
authorizes  the  extension  of  like  power  to  other  corpora- 
tions, does  not  appear  to  me  to  be  at  all  plain.  With- 
out examining  that  question,  however,  I  rest  my  opinion 
here  upon  what  seems  to  me  to  be  the  plain  provision 
of  the  charter  of  Walterborough,  that  its  ordinance  may 
be  enforced  by  fine,  and  not  otherwise. 

The  charter  of  Walterborough  may  be  similar  to  that 
of  Columbia,  but  the  question  which  I  raise  was  not  at  all 
considered  in  the  case  of  Kennedy  vs,  Sowden.  That 
case  held  that  persons  not  corporators  were  subject  to  tho 
ordinauoes  of  a  corporation,  but  it  decided  nothing  else^ 
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Judges  present. 

Hon.  J.  S.  Richardson, 
"     J.  B.  O'Neall, 
"     J.  J.  Evans, 
A.  P.  Butler, 
D.  L.  Wardlaw, 


u 


"     Edward  Frost. 


John  Concklin  vs.  Jacob  P.  Pearson^  Ex^or. 

A  credit  indorsed  on  a  note  by  the  holder,  after  it  is  barred  by  the 
statute  of  limitations,  is  not  evidence  of  an  acknovirledgment  to  take 
the  case  out  of  the  statute. 

Before  Frost,  J.  at  Orangeburg^  Spring   Term^  1846. 

Assumpsit  CD  a  promissory  oote,  payable  to  the  plaintiff, 
or  bearer,  one  day  after  date,  and  dated  December  6,  1836. 
Plea,  the  statute  of  limitations.  The  signature  of  the 
maker  was  proved.  A  credit  for  ten  dollars,  dated  22d 
September,  1841,  was  indorsed  on  the  note,  signed  with 
the  name  of  the  plaintiff,  but  not  proved  to  be  in  his  hand- 
writing. 

The  presiding  judge  granted  a  motion  for  a  non-suit, 
on  the  ground  that  there  was  no  evidence  to  take  the  case 
out  of  the  statute. 
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The  plaintiff  appealed,  and  now  moved  that  the  non-suit 
be  set  aside. 

Bailey,  Attorney  General,  for  the  motion. 
Bellenger,  contra. 

Curia,  per  Frost,  J.  It  is  a  very  peremptory  rule  of 
evidence,  that  what  a  party  says  or  does,  shall  not  be  ad- 
mitted to  support  his  interest  An  exception  has  been 
allowed,  in  case  of  the  indorsement  of  a  payment  by  the 
creditor  on  the  security  for  the  debt,  before  a  presumption 
of  payment  or  the  statutory  limitation  is  complete.  Such 
an  acknowledgment  of  payment  on  a  bond  or  note  has 
been  allowed  4o  go  to  the  jury,  as  proof  of,  an  admission 
by  the  defendant  that  the  debt  was  unsatisfied ;  on  the 
ground,  that  at  the  time  such  acknowledgment  was  made, 
it  was  against  the  interest  of  the  party.  Searle  vs.  Lard 
Barrington,  2  Stra.  826;  Gibson  vs.  Peebles,  2  McC. 
418.  The  exception  should  not  be  extended  beyond  this 
limit ;  and  such  evidence  should  not  be  admitted,  unless 
on  proof  that  the  credit  was  entered  at  a  time  when  it 
could  not  operate  for  the  benefit  of  the  party  making  it 
Before  the  presumption  of  payment  is  complete,  or  the  note 
is  barred,  the  creditor  can  have  no  motive  to  admit  a  pay- 
ment which  has  not  been  made.  But  to  permit  the  holder 
of  a  bond  or  note,  aft^r  an  action  for  the  recovery  is  barred 
by  his  own  act,  to  revive  the  liability  of  the  debtor,  would 
be  to  allow  him  to  manufacture  proof  for  the  exigencies 
of  his  case.  No  reported  case  can  be  found  that  goes  this 
length.  In  Roseboom  vs.  Billington,  17  Johns.  R.  182,  it 
was  held  that  an  indorsement  on  a  bond  or  note,  made  by 
the  obligee  or  promissee,  without  the  privity  of  the  debtor, 
cannot  be  admitted  as  evidence  of  payment  in  favor  of  the 
party  making  such  indorsement,  unless  it  be  shewn  that  it 
was  made  at  a  time  when  its  operation  would  be  against  the 
interest  of  the  party  making  it.  If  such  proof  be  given,  it 
will  be  good  evidence  to  go  to  the  jury.  To  the  same  effect 
are  the  cases  of  the  Ex^rs.  of  Taylor  vs.  McDonald,  2  Mill, 
178  ;  TSirner  vs.  Crisp,  2  Stra.  827 ;  Rose  vs.  Bryant,  2 
Camp.  323 ;  and  Glyn  vs.  Bank  of  England,  2  Yes.  sr.  43. 

In  this  case,  the  date  of  the  receipt  on  the  note  shews  it 
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to  have  been  entered  after  the  statute  had  barred  the  reco- 
very. In  such  case,  it  was  plainly  for  the  interest  of  the 
plaintiff,  by  acknowledging  the  receipt  of  a  part  of  the 
debt,  to  secure  the  recovery  of  the  balance.  To  permit 
such  evidence  to  go  to  the  jury,  would  give  rise  to  much 
fraud,  and  substitute  the  verdict  of  a  jury  for  the  certain 
protection  of  the  law.  The  motion  is  refused. 
The   whole  court  concurred. 


Stouty  Ingoldsby  ^  Co.  vs.  Oliver  Simpson^  Adm^r. 

The  lien  of  a  fi.  fa.  is  territoiial,  and  does  not  attach  on  property 
in  another  State. 

Before  Wardlaw,  J.  cU   Edgefield^    Fall  Term^  1844. 

This  was  an  action  of  debt  on  judgment  against  the 
defendant,  as  administrator  of  G.  W.  Mason.  Under  the 
plea  of  plene  adminislravU,  the  defendant  claimed  to  re* 
tain  the  proceeds  of  the  sale  of  certain  furniture,  which 
had  been  conveyed  to  him  by  Mason,  to  secure  the  pay- 
ment of  certain  moneys  which  had  been  loaned  to  buy  the 
furniture.  This  deed  was  younger  than  the  plaintiffs's 
judgment,  but  Simpson  alleged,  and  offered  evidence  to 
prove,  that  the  furniture  was  purchased  in  Georgia,  and 
conveyed  to  him  before  it  was  brought  into  this  State.  The 
presiding  judge  charged  that  the  plaintiffs's  execution^ 
being  older  than  the  defendant's  mortgage,  was  entitled  to 
priority,  over  it  in  the  distribution  of  assets,  and  this 
although  Mason,  after  the  goods  were  his,  may  have  mort- 
gaged them  to  the  defendant  before  they  were  brought  into 
this  State. 

50 
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The  jury  found  for  the  plainti^,  and  the  defendant  ap- 
pealed, and  now  moved  for  a  new  trial,  on  the  ground  of 
error  in  the  charge  of  the  presiding  judge. 

Carroll^  for  the  motion. 
WardlaWy  contra. 

Curiay  per  Evans,  J*  It  is  very  immaterial  whether 
the  paper  dated  the  I9th  October,  1838,  be  regarded  as  a 
mortgage  or  an  absolute  conveyance,  so  far  as  it  is  involv- 
ed in  the  result  of  this  case.  In  either  case,  the  title  to 
the  furniture  was  vested  in  Simpson.  The  plaintifls's 
judgment  existed  at  that  time,  and  if  the  furniture  had 
been  brought  into  this  State  before  the  conveyance  was 
made  to  Simpson,  then  the  lien  of  the  judgment  would 
have  attached  upon  it,  and  would  have  taken  precedence  to 
Simpson's  deed  or  mortgage.  But  the  lien  of  the  execution 
is  territorial,  and  did  not  attach  on  Mason's  property  in  the 
State  of  Georgia.  If,  therefore.  Mason  conveyed  the  furni- 
ture bona  Jide  to  Simpson,  whilst  it  was  in  the  State  of 
Georgia,  and  it  was  his  when  brought  into  this  State,  then 
it  is  clear  the  execution  against  Mason  had  no  lien  upon  it. 
It  would  be  otherwise  if  the  furniture  had  been  carried  to 
Georgia  after  the  lien  of  the  execution  attached,  and  there 
conveyed  by  Mason;  in  such  case,  it  would  be  still  subject 
to  the  lien  of  the  execution,  and  if  again  brought  back  to 
this  State,  would  be  subject  to  the  original  lien  of  the  exe- 
cution, as  was  decided  in  the  case  of  Richards  vs.  Towles^ 
3  Hill,  846. 

Personal  property,  in  general,  is  considered  as  in  the 
possession  of  the  owner  wherever  he  resides,  and  is  gov- 
erned by  the  law  of  the  domicile  in  its  distribution  and 
application  to  the  payment  of  debts ;  and  if  this  furniture 
had  been  Mason's  at  the  time  of  his  death,  there  is  no 
doubt  it  should  have  been  applied,  according  to  the  Act  o( 
1789,  to  the  payment  of  his  debts  in  the  order  therein 
stated.  But  if  he  had  previously  conveyed  it  to  Simpson, 
then  the  executor's  Act  regulating  the  distribution  of  assets 
has  no  application  to  the  case.  The  motion  for  a  new 
trial  is  granted. 

Richardson,  O'Nball  and  Frost,  JJ.  concurred. 
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Wardlaw,  J.  I  agree  to  the  law  of  this  opinion,  but 
think  the  case  should  not  go  back  upon  an  incidental  error 
in  the  instructions  to  the  jury,  when  there  was  no  evidence 
to  shew  that  the  mortgage,  as  it  is  called,  could  have  been 
executed  after  the  title  to  the  goods  vested  in  Mason,  and 
before  they  were  brought  into  this  State. 


Abram  Mixon^for  his  assignee^  vs.  John  Jones^  Adm^r^ 

Where  a  chose  in  action  is  assigned  under  the  prison  bounds  Act, 
the  debtor  cannot,  after  notice,  make  payments  to  the  assignor;  nor 
will  it  make  any  difierence  in  this  respect,  that  the  action  on  the 
chose  on  which  the  payments  are  claimed,  is  brought  in  the  name  of 
the  assignor. 

Before  Wardlaw,  J.  tU  Orangeburg^  Fall  Term^  1844. 

The  report  of  his  Honor  is  as  follows : — "  The  plaintiff, 
MizoD,  having  been  arrested  under  a  ca.  sa.  at  the  suit  of 
Jesse  Stephenson,  to  obtain  his  enlargement  under  the 
prison  bounds  Act,  rendered  a  schedule  and  made  an 
assignment  to  Stephenson.  In  his  schedule  was  included 
a  demand  against  Thomas  Jones,  the  defendant's  intestate, 
for  work  done  by  Mixon  on  a  mill  dam,  under  a  contract 
with  the  intestate.  Notice  of  the  assignment  was  given  to 
the  intestate,  and  he  was  cautioned  against  making  pay- 
ments to  Mixon — ^but,  notwitlistanding,  he  afterwards  paid 
in  full  to  Mixon  the  balance  which,  after  adjustment  of 
mutual  demands,  was  due  to  him.  This  action  was  then, 
after  the  intestate's  death,  brought  against  his  administrator 
upon  the  original  demand  of  Mixon — ^in  the  name  of  Mix- 
on,  for  the  ben^t  of  his  assignee,  and  not,  as  it  might  have 
been  done^  in  the  name  of  the  assignee. 
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<'I  held  that  the  pa3rinent  made  by  the  intestate  to  MizoD, 
after  notice  of  the  assignment,  should  not  be  permitted  to 
prejudice  the  assignee,  and,  under  my  instructions,  the 
jury  rendered  a  verdict  for  the  balance  against  the  defend- 
ant." 

The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  ground  that,  as  the  action  was  not  in  the  name 
of  the  assignee,  the  payment  was  a  full  discharge  of  the 
cause  of  the  action. 

Glover^  for  the  motion. 

Bailejfy  Attorney  General^  contra. 

Curia,  per  Wardlaw,  J.  After  an  assignment  under 
our  prison  bounds  Act  of  1788,  the  assignee  has  not  an 
absolute  estate  in  the  property  assigned,  but,  subject  to  prior 
incumbrances,  has  all  the  powers  necessary  for  obtaining 
satisfaction  of  his  debt,  with  accountability  to  the  assignor 
for  any  surplus.  (1  McM.  376.)  He  is  authorized,  but 
not  required,  to  sue  in  his  own  name.  So  suing,  he  will 
be  considered  as  entitled  to  the  legal  estate.  But  still,  at 
his  election,  he  may  use  the  name  of  the  assignor,  as  he 
might  have  done  under  a  voluntary  assignment  before  the 
Act.  In  that  case,  he  will  be  considered  as  entitled  to  the 
beneficial  interest  under  the  assignor,  his  trustee,  (1  T.  R. 
621,)  or  he  will  be  considered  as  attorney  with  an  interest 
In  either  view,  his  rights  will  be  protected  by  the  court. 

Ware  vs.  Key,  2  McC.  373,  shews  that  the  bearer  of  a 
note,  negotiable  by  delivery,  may  thus  sue,  either  in  his 
own  name  or  that  of  the  payee.  So  may  the  assignee  of 
a  judgment,  bond,  or  note  not  negotiable,  under  our  Act 
of  1798. 

In  all  these  cases,  where  an  assignee  uses  the  name  of 
his  assignor,  the  case  of  Morris  vs,  Peay,  1  Hill,  35,  and 
the  cases  upon  which  it  was  decided,  shew  that  a  release 
by  the  assignor,  or  payment  to  him,  after  notice  to  the 
debtor  of  the  assignment,  will  not  be  allowed  to  defeat  the 
action. 

No  harm  is  done  to  the  debtor.  The  jud^rment  in  a 
suit  brought  in  the  name  of  the  assignor,  would  be  a  pro- 
tection against  any  subsequent  suit  in  the  name  of  the 
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assignee,  upon  its  being  properly  pleaded  and  proved  that 
the  first  suit  was  for  the  use  of  the  assignee,  or  by  his 
authority.     The  motion  is  dismissed^ 

The  whole  court  concurred. 


S.   Chadwick  ^   Co.  vs.  H.  L.   Jeffers, 

The  rules  of  diligence  applicable  to  a  transfer  of  a  bill  or  note  be- 
fore due,  do  not  apply  to  a  transfer  after  due.  In  the  latter  case,  it 
seems  the  holder  has  only  to  shew,  to  the  satis&ction  of  the  jury,  that 
the  indorser  has  suffered  no  injury  through  his  remissness  or  neglect 

Service  of  process  on  the  maker,  and  notice  thereof  to  the  indors- 
er, is  a  sufficient  demand  and  notice,  where  the  note  was  over  due 
whea  transferred,  and  if  made  within  a  reasonable  time  the  indorser 
will  be  liable. 

Before  Wardlaw,  J.  at  Edgefield^  Fall  Term^  1844. 

The  report  of  the  presiding  judge  is  as  follows : 
"This  was  an  action  by  the  indorsees  against  the  indor- 
ser of  a  promissory  note.  The  declaration  alleged  the  in- 
dorsement of  the  note  after  it  was  due,  its  presentment  for 
payment  within  a  reasonable  time  to  the  maker,  and  notice 
of  non-payment  to  the  indorser.  It  appeared  that  the  de- 
fendant, living  in  Hamburg,  on  the  22d  April,  1841,  en- 
closed the  note  indorsed  in  a  letter  to  the  plaintiffs,  in 
Charleston,  in  payment  of  a  balance  due  to  them  ;  and  in 
the  letter  adverted  to  the  circumstance  of  the  note's  being 
past  due,  aud  said  "  it  shall  be  paid  this  fall,  as  1  feel  anxious 
that  it  should  be  paid.  I  wish  you  to  place  it  in  the  hands 
of  some  person  that  will  collect  it,  and  use  some  exertions 
to  do  8o."     On  the   8d  May)  1841,  (the  note  having  been 
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probably  returned  by  the  plaintiffs  to  the  defendant,  as  their 
agent,)  the  defendant,  in  another  letter  to  the  plaintiffs^ 
enclosed  an  attorney's  receipt  {^r  the  note,  and  asked  the 
name  of  plaintiffs's  firm,  ''as  Mr.  Y.  will  need  it  in  order  to 
collect." 

"  The  attorney  received  the  note  from  the  defendant,  and 
although  he  understood  from  him  that  it  belonged  to  the 
plaintiffs,  he  conferred  with  him  throughout  the  progress 
of  the  suit  conwienced  against  the  maker,  and  gave  to  him 
notice  of  every  step  in  it,  as  soon  as  he  himself  was  inform- 
ed. The  attorney  lived  in  Hamburg,  and  the  maker  of  the ' 
note  in  Abbeville  district.  Process  against  the  maker  was 
lodged  31st  July,  and  served  11th  September,  1841.  Judg- 
ment against  him  had  March  Term,  1842,  and  nulla  bona 
on  the^.  fa.  returned  to  March  Term,  1843.  No  other 
proof  of  demand  or  notice  was  made.  This  suit  was  com- 
menced 13th  March,  1843. 

"I  refused  the  motion  for  non-suit ;  for  although  I  thought 
a  special  contract  or  excuse  for  non-presentment  could  not 
be  shewn  under  an  allegation  of  demand  and  notice,  I  con- 
sidered the  service  of  process  against  the  maker  as  a  good 
demand,  if  made  in  time,  and  the  information  given  by 
the  attorney  as  notice.  The  question  of  reasonable  time, 
I  thought  should  go  to  the  jury,  and  I  submitted  it  with 
instructions,  that  there  was  not  exercised  by  the  plaintifis 
the  diligence  which  would  have  been  required  in  the  case 
ot  a  note  indorsed  before  it  was  due  ;  that  where  a  note 
is  indorsed  after  it  is  due,  the  demand  and  notice  should  be 
as  speedy  as  circumstances  will  permit ;  that  it  was  for  the 
jury  to  say  whether  the  time  here  was  reasonable,  and  that 
under  the  pleadings,  that  question  should  be  considered 
without  reference  to  what  might  be  considered  a  special 
agreement  dispensing  with  the  usual  diligence." 

The  jury  found  for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

BauskettjfoT  the  motion,  cited  1  Bail.  322;  1  M'C.  199, 
322 ;  2  M'C.  134,  398  ;  1  Hill,  56 ;  Harp.  10 ;  2  Bail.  457. 
The  question  of  due  diligence  is  a  legal  question  for  the 
decision  of  the  court,  and  not  one  of  fact,  for  the  consid- 
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eration  of  the  jury.  11  J.  R.  187;  2  Caine,  368;   7  East, 
309, 312. 

Yancy  4*  Habersham^  contra. 

Curidj  per  Frost,  J.  The  distinction  between  the  case 
of  a  note  indorsed  after  it  is  due,  and  of  one  indorsed  be- 
fore it  is  due,  with  respect  to  the  diligence  required  in  ma- 
idng  demand  and  giving  notice,  is  very  obvious.     When  a 
note  is  indorsed  after  it  is  due,  no  time  for  payment  is  pre- 
scribed.    The  reasonable  expectation  of  the  holder,  that  it 
will  be  paid  when  due,  has  been  already  disappointed,  and 
he  has  had  the  opportunity  of  using  such  extraordinary 
diligence  as  might  be  necessary,  if  it  could  avail  to  protect 
himself  against  the  failure  of  the  maker  to  pay  it.     The 
note  has  lost  credit  before  the  holder  parts  with  it,  and  is 
unaccompanied  by  any  engagement  of  the  maker,  respect- 
ing the  time  of  payment ;  so  that  punctuality  is  out  of  the 
question.     But  a  note  indorsed  before  it  is  due,  unless  pay- 
able on  demand,  has   a  prescribed  time  for  payment,  at 
which  it  is  the  duty  of  the  indorsee  to  demand,  and  of  the 
maker  to  pay,  the  sum  stipulated.     The  indorser  may  rea- 
sonably expect  that  it  will  be  promptly  paid  when  due,  and 
may  require  the  indorsee  to  demand  payment  at  that  time, 
and  not  subject  him  to  the  risk  of  loss  that  might  follow 
on  delay.     If  not   paid  when   due,  the  indorser  may  also 
require  the   earliest  reasonable  notice  of  the  failure  of  the 
maker.     If  the   indorsee  neglects  to  demand  payment  at 
the  proper  time,  and  to  give  notice  to  the  indorser  of  non- 
payment, he  may  justly  resist  liability  for  the  loss  when 
the  indorsee  has  neglected  to  do  what  was  important  to  his 
security. 

All  the  rules  of  diligence  applicable  to  negotiable  in- 
struments, are  designed  for  the  security  of  the  parties  sec- 
ondarily liable,  and  when  demand  or  notice  is  not  neces- 
sary for  their  protection,  it  is  dispensed  with.  If  an  in- 
dorser take  an  assignment,  mortgage,  or  confession  of  judg- 
ment from  the  maker  to  protect  his  liability  ;  or  when  the 
drawer  has  no  funds  in  the  hands  of  the  drawee,  and  it  is 
known  to  the  holder ;  or  the  drawer  informs  the  holder  that 
the  bill  will  not  be  paid  at  maturity,  no  notice  of  demand 
18  necessary.     These  cases  proceed  on  the  ground  that 
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notice  is  not  material  to  the  indemnity  of  the  indorser  or 
drawer,  because,  either  he  has  already  done  that  which  no- 
tice would  have  warned  him  to  do,  or  that  notice  is  unne- 
cessary to  his  protection.  The  same  principle  would  dis- 
pense with  notice  of  non-payment  to  the  indorser  of  a  note 
past  due.  To  visit  on  the  indorsee  in  such  case,  a  loss  which 
may  be  presumed  to  arise  from  want  of  punctuality  in  ma- 
king demand  and  giving  notice  of  non-payment  of  a  note 
not  payable  at  any  specified  time,  and  on  which  the  debt- 
or had  made  default  while  the  note  was  in  the  hands  of 
the  indorser,  on  the  presumption  of  an  injury  to  the  indors- 
er, by  depriving  him  of  the  advantage  of  taking  prompt 
measures  for  recovery  against  the  maker,  which,  while  the 
note  was  in  his  possession  he  had  wholly  neglected  to  pur- 
sue, or  had  pursued  ineffectually,  would  be,  on  a  presumption 
against  the  fact,  to  substitute  the  indorsee  to  a  loss  justly 
chargeable  to  the  indorser. 

The  earlier  decisions   in  our  courts  have  not  been  very 
consistent,  but  the  more  recent  cases  have  maintained  that 
the  rules  of  diligence  respecting  demand  and  refusal  which 
are  applicable  to  negotiable  instruments  transferred  before 
they  are  due,  do  not  apply  to  transfers  after  they  are  due. 
Though  demand  and  notice  are  not  dispensed  with,  yet 
the  duty  of  the  holder,  in  these  particulars,  is  limited  to  the 
use  of  such  diligence,   according  to  the  circumstances  of 
the  case,  that    the  iiidorser    suffer  no  injury  through   his 
remissness  or  neglect.     In  Brock    vs,   Thompson^  1  Bail. 
323,  it  is  affirmed  that  where  a  note  was  indorsed  after  due, 
what  was  reasonable  diligence  and  due  notice  might  include 
a  very  extensive  range    of  inquiry.     "A  tong  indulgence 
might,  under  some  circumstances,  be  regarded  as  perfectly 
consistent  with  the  condition  that  duo  diligence  should  te 
used  ;  and  under  others,  the  delay  of  a    few  days  might 
justly  be  considered  unwarrantable,  and  subject  the  holder 
of  the  note  to  entire  loss."     In  Benton  vs.  Gibson,  1  Hill, 
62,  it  was  held  that  the  institution  of  a  suit  by  the  holder 
against  the  nr.aker,  was  a  demand  of  payment,  and   if  the 
defendant  knew  of  the  institution  of  the  suit  at  or  imme- 
diately after  its  commencement,  it  would  be  notice  to  him 
of  a  demand  and  refusal  of  payment ;  and   further,  that  it 


Columbia,  Mat,  1845.  401 

is  for  the  jury  to  decide  whether,  under  all  the  circumstan- 
ces, the  demand  and  notice   were  within  reasonable  time. 

The  defendiant  did  not  suffer  any  injury  by  the  neglect 
or  remissness  of  the  plaintiffs,  for  within  ten  days  after  the 
note  was  sent  to  the  plaintiffs,  they  had  returned  it  to  the 
defendant,  who  placed  it  in  the  hands  of  an  attorney 
for  collection.  The  suit  was  conducted  with  all  diligence 
under  the  direction  of  the  defendant.  He  may  be  regard- 
ed as  having  accepted  the  agency  for  the  collection  of  the 
note,  and  if  the  plaintiffs  had  made  no  de.iiand,  and  it  was 
material  to  the  defendant's  indemnity,  he  should  have  seen 
to  it.  But  the  suit  was  a  demand,  of  which  the  defendant 
had  notice.  From  his  letter  to  the  plaintiffs  it  may  be  in- 
ferred that  the  maker  would  not  pay  until  fall ;  or,  which 
IS  the  more  probable  inference,  that  the  maker  would  not 
pay  it  at  all,  and  that  defendant  would  pay  it  in  the  fall. 
In  either  sense,  the  demand  was  made  in  sufficient  time. 

The  motion  is  refused. 

O'Neall,  Evans,  Butleb  and  Wardlaw,  J  J.  con- 
curred. 
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Tillman   Watswh  and  Stanmore  Watsouj  Administrators 
of  A.  Watson^  vs.  Burrell  £.  Boatwright. 

Where  property  is  sold  with  an  understanding  that  it  is  nnsoand 
from  any  cause,  and  in  consequence  of  such  understanding  it  sells 
for  less  than  it  would  otherwise  have  brought,  there  shall  be  no 
general  implication  of  warranty ;  and  in  every  such  sale,  the  vendor 
shall  be  held  free  from  liability,  unless  he  has  been  guilty  of  deceit* 
or  such  false  representation  as  was  calculated  to  suppress  free  inqui- 
ry, or  lull  the  suspicions  of  a  reasonable  man. 

Before  Wardlaw,  J.  at  Edgefield^  Fall  Term^  1844. 

This  was  an  action  of  debt  upon  a  sealed  note.  It  ap- 
peared that  the  consideration  of  the  note  was  the  purchase 
money  of  three  slaves,  one  of  whom  was  named  Harriet. 
By  way  of  discount,  the  defendant  claimed  a  deduction  to 
be  made  for  the  alleged  unsoundness  of  Harriet,  relying 
upon  the  implied  warranty.  The  summary  result  of  the 
evidence  was,  that  the  parties  considered  Harriet  to  be  af- 
fected with  the  consequences  of  the  venerial  disease,  and 
on  that  account  valued  her  at  $400,  instead  of  $500,  which 
would  otherwise  have  been  her  price ;  whereas  it  turned 
out  that  she  was  laboring  under  an  incurable  disease  of  the 
heart,  which  rendered  her  of  no  value,  and  had  no  vene- 
rial disease  in  any  form. 

The  presiding  judge  submitted  the  case  to  the  jury,  who 
deducted  from  the  amount  of  the  note  the  price  agreed  to 
be  paid  for  Harriet. 

The  plaintiffs  appealed,  and  now  moved  for  a  new  trial, 
on  the  ground,  inter  alia^  that  as  a  full  price  was  not  paid 
for  Harriet,   there  was  no  implied  warranty  of  soundness. 

Carroll^  for  the  motion. 
Wardlaw^  contra. 

Curia^  per  Butler,  J.  It  appear  that  the  slave  Har- 
riet was  sold  with  an  understanding  that  she  was  not,  ia 
all  respects,  sound.  Both  the  vendors  and  the  purchaser 
attributed  her  unsoundness  to  a  different  cause  than  that 
which  existed ;  and  in  consequence  of  that  understand- 
ing, the  slave  sold  for  less  than  her  full  value,  if  she  had 
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been  entirely  free  from  disease.  So  that  a  ftill  price,  which 
usually  raises  the  implication  of  warranty  as  to  soundness, 
was  not  in  fact  demanded  or  given.  It  is  contended  that 
this  exclusion  of  warranty  must  be  limited  to  the  disease 
that  was  in  the  contemplation  of  the  parties,  and  that  in 
all  other  respects  the  implication  of  law  must  control  the 
contract.  This  is  requiring  us  to  extend  the  doctrine  of 
implied  warranty  further  than  it  has  yet  been  carried  by 
our  decisions  on  the  subject,  and  is  calculated  to  give  a 
principle  sound  in  its  original  application,  a  mischievous 
operation.  The  design  and  tendency  of  some  of  our  late 
cases  have  been  to  require  parties  to  rely  more  upon  the 
terms  of  their  own  contracts,  than  upon  the  general  prin- 
ciples of  the  law.  When  men  make  contracts,  and  have 
fair  opportunities  of  consulting  their  own  prudence  and 
judgment,  there  is  no  reason  why  they  should  not  abide 
by  them  ;  leaving  the  law  to  afford  fts  relief  in  cases  where 
injury  has  resulted  from  bad  faith,  wilful  deceit,  or  a  clear 
misunderstanding  of  the  parties. 

If  the  defendant  before  the  court  can  be  relieved  from 
his  bargain,  then  it  would  seem  to  follow  that  in  all  cases 
unsoundness  must  proceed  from  the  specific  cause  supposed 
by  the  vendor  and  vendee  to  produce  it  at  the  time  ;  and 
that  if  it  arise  from  any  other  cause,  unknown  to  either 
party,  the  whole  contract  will  be  subject  to  the  doctrine  of 
implied  warranty.  These  instances  will  be  put  by  way  of 
illustration :  A  negro  is  sold  with  a  distinct  advertisement 
that  he  is  not  sound,  but  is  afflicted  with  a  complaint  of 
the  liver,  which  has  given  him  a  cough  and  reduced  his 
system  ;  the  purchaser,  under  the  dictates  of  his  own  judg- 
m^nt,  uninfluenced  by  deceitftil  representation,  gives  half 
price  for  the  property.  Subsequently,  it  is  ascertained  by 
professional  investigation,  or  by  a  post  mortem  examina* 
tion.  that  the  liver  was  sound,  and  that  it  was  the  lungs 
that  were  diseased.  In  such  case,  should  the  purchaser  be 
permitted  to  resort  to  the  liability  of  the  vendor  on  his 
general  warranty,  that  all  the  organs  were  sound  but  the 
liver  1  If  he  could  obtain  relief  in  the  case  supposed,  I 
can  see  no  reason  why  he  should  not,  by  showing  that  not 
only  the  liver  was  diseased  as  supposed,  but  that  the  lungs 
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were  also.  In  one  case,  a  different  disease  is  shown  to 
exist  from  the  one  contemplated,  and  in  the  other  an  addi- 
tional disease  is  made  to  appear.  And  if  the  principle  be 
carried  out,  a  slave  might  be  sold  with  an  understandiDgr 
of  the  vendor,  that  he  was  worthless  from  a  number  of 
diseases,  whilst  an  imprudent  purchaser,  or  one  skilled  in 
diseases,  could  maintain  an  action  for  the  purchase  money, 
b7  shewing  that  the  slave  was  free  from  all  such  supposed 
complaints,  but  was  affected  with  a  disease  of  entirely  a 
different  description. 

Infinite  confusion  and  perplexity  would  follow  if  we 
were  to  hold  any  such  doctrine. 

The  proposition  which  we  would  lay  down  as  a  general 
guide,  in  all  cases  calling  for  its  application,  is  this :  Where 
property  is  sold  with  an  understanding  that  it  is  unsound 
from  any  cause,  and,  in  consequence  of  such  understand- 
ing, it  sells  for  less  than  it  would  otherwise  have  brought, 
there  shall  be  no  general  implication  of  warranty  ;  and 
that  in  all  such  cases  of  sale,  the  vendor  shall  be  held  free 
from  liability,  unless  he  has  been  guilty  of  deceit,  or  such 
false  representation  as  was  calculated  to  suppress  inquiry, 
or  lull  the  suspicions  of  a  reasonable  man.  This  will  give 
to  good  faith  a  security  from  liability,  whilst  it  will  throw 
no  protection  over  the  dealings  of  duplicity  and  fraud — 
that  is  to  say,  the  law  will  not  raise  a  contract  where  the 
party  had  no  good  reason  to  apprehend  that  one  existed. 
The  proposition  may  appear  in  a  different  light,  by  stating 
it  in  a  converse  form.  When  a  vendor  sells  property  with 
fair  notice  of  some  defect,  and  which  he  communicates 
according  to  his  best  judgment,  he  ought  not  to  be  held  li- 
able, unless  he  says  or  does  something  going  to  shew  that 
he  expressly  warrants  the  property  in  all  other  particulars 
than  that,  indicated.  In  other  words,  selling  with  notice  of 
any  defect,  and  for  a  less  price  than  a  sound  commodity 
would  have  brought,  shall  not  raise  the  implication  of  war- 
ranty so  far  as  it  regards  other  defects  not  mentioned,  and 
which  may  have  existed  without  the  knowledge  of  either 
party.  As  it  regards  these  latent  and  unapprehended  de- 
fects or  diseases,  they  should  be  covered  under  an  express 
warranty,  or  the  party  making  the  purchase  must  be  re* 
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garded  as  buying  under  the  doctrine  of  caveat  emptor. 
This  does  not  affect  the  general  doctrine,  that  when  prop- 
esty  is  sold  without* qualification  and  for  a  full  price,  the 
law  will  raise  an  implied  warranty  of  soundness.  Nor 
docs  it  affect  cases  where  the  vendor  sells  under  the  pre- 
text of  one  objection,  when  he  knows  another  to  exist ;  or 
in  any  case  where  he  suppresses  the  truth  or  suggests  a 
fdsehood.  Such  cases  must  depend  on  their  own  circum- 
stances, and  can  be  referred  to  no  definite  rule.  They  can^ 
not  full  within  the  scope  of  the  general  contract  implied  by 
the  law — the  very  foundations  of  which  rest  on  good  faith 
and  the  sound  dictates  of  equal  justice. 

It  has  been  suggested  that  this  case  cannot  be  distin- 
guished from  the  cases  of  Venning  vs.  Ganttj  Cheves 
87,  and  Rodrigues  vs.  Habersham,  1  Sp.  314.  It  should 
be  remarked,  that  in  both  those  cases  full  prices  were  giv- 
en for  the  negroes  ;  which  of  itself  would  go  to  shew  that 
the  purchasers  believed  they  were  buying  property  that 
was  not  affected  by  that  which  could  be  regarded  as  un- 
soundness. Besides,  the  juries  may  hav'e  found  their  ver- 
dicts on  the  assumption  that  the  purchasers  had  been  de- 
ceived by  false  representations,  or  such  as  were  calcniated 
to  put  them  off  their  guard.  But  in  the  case  under  con- 
sideration, there  was  no  pretence  that  the  defendant,  Boat- 
wright,  had  been  deceived  by  any  representations  of  the 
vendors.  He  may  have  been  mistaken  himself,  upon  the 
determination  of  his  own  judgment,  as  to  the  extent  and 
character  of  the  disease  under  which  the  woman  labored. 
He  supposed,  and  that  too  without  such  an  examination  as 
he  might  have  had  made,  that  she  had  one  disease,  whilst 
she  was  laboring  under  another  of  a  different  kind,  or  one 
in  addition  to  that  contemplated.  So  that  he  was  neither 
deceived  by  others,  nor  did  he  give  a  full  price  for  the 
property.  And  for  aught  that  I  know,  the  disease  of  the 
heart  was  not  altogether  disconnected  in  its  cause  with 
the  other  disorder  that  had  been  in  the  system,  and  which 
was  assumed  to  be  the  primary  cause  of  unsoundness. 

How  far  weakness,  emaciation,  and  continued  anxiety  of 
mind  arising  from  protracted  disease,  like  that  with  which 
the  woman    was  affected,    may  have  affected  the  heart,  I 
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atn  not  prepared  to  say.  And  surely  if  one  was  the  con- 
sequence of  the  other,  it  must  be  attributed  to  it,  and  must 
be  regarded  as  constituting  a  part  of  the  unsoundness  that 
was  in  the  contemplation  of  the  parties,  and  was  therefore 
excluded  from  the  operation  of  anything  like  an  implied 
warranty. 

We  think  the  defendant  had  information  enough,  givea 
without  disguise,  to  put  him  on  his  guard  ;  and  as  is  said 
in  the  cases  of  Vance  and  Williams,  Dud.  97 ;  Miller  vs, 
Yarboroughj  ante,  p.  48,  and  other  cases  referred  to  in 
them,  he  was  bound  to  consult  his  own  judgment,  and  to 
abide  by  all  the  risks  of  his  contract. 

With  these  views,  we  are  of  opinion  that  the  jury  have 
found  an  erroneous  verdict. 

Motion  g^ranted. 

Richardson,  0*Neall,  Evans  and  Frost,  JJ.  con- 
curred. 

Wardlaw,  J.  I  concur  in  the  result,  but  do  not  think 
that  an  abatement  of  price,  because  of  a  known  defect,  ne- 
cessarily excludes  the  implication  of  warranty  against  other 
defects. 
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Simeon  Christie^  Sheriffs  vs.  Oliver  Simpson, 

A  sherifTs  sale  of  teind  under  an  execution,  is  within  the  statute  of 
frauds,  and  without  a  proper  entry  or  memorandum  in  writing,  the 
purchaser  will  not  be  bound. 

An  entry  in  the  sheriff's  sales  book,  so  as  to  be  a  sufficient 
memorandum  within  the  statute  of  frauds,  need  not  be  made  by  the 
sheriff  himself,  but  may  be  made  by  his  deputy,  and  such  an  entry, 
in  the  form  prescribed  by  law,  must  he  taken  to  be  regular  until  the 
contrary  is  shewn. 

Before  Wardlaw,  J.  o^  Edgfietd,  Fall  Term,  1844. 

This  was  an  action  of  assumpsit,  brought  to  recoTer  the 
dififerenee  between  the  sums  bid  by  th«  defendant  at 
sheriff's  sale,  for  two  lots  in  Hamburg,  and  the  sums  pro- 
duced by  a  re-sale  of  those  lots. 

Under  executions  against  Henry  Shultz,  a  great  many 
town  lots  were  sold  by  the  sheriff — the  sale,  by  agreement 
of  parties,  being  made  at  Hamburg.  The  sheriff  himself 
was  crier  of  the  sales,  and  a  young  attorney,  who  was  no 
deputy,  by  request  of  the  sheriff  acted  as  clerk.  During 
the  sales,  the  sheriff  moved  from  place  to  place — ^the  clerk 
was  sometimes  near  to  him,  and  sometimes  ten  feet  or  more 
distant,  and  set* down  the  bids  as  they  were  announced  by 
the  sheriff^  but  was  not  overlooked  by  the  sheriff.  The 
entries  of  the  clerk  were  in  a  thin  paper  book,  in  which, 
under  a  general  caption  of  "  Sales  under  Executions,"  <ftc. 
there  were  three  columns  without  heading,  written  as 
follows : 


No.  163  Corner,  <fec. 
No-  170  '< 


Oliver  Simpson         $496 
Oliver  Simpson  80 

After  the  sheriff's  return  from  Hamburg  to  his  office,  the 
entries  of  the  clerk  were,  by  a  regular  deputy,  copied  into 
the  "sales  book,"  which  had  like  columns  without  heading. 
The  presiding  judge  sustained  a  motion  for  a  nonsuit, 
on  the  ground  that  the  entry  being  made  by  the  agent  of 
the  sheriff,  was  not  a  sufficient  memoraudum  within  the 
statute  of  frauds. 

The  plaintiff  appealed,  and  now  mov^d  the  court  to  set 
the  nonsuit,  on  the  grounds, 
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1.  That  sheriffs's  sales  are  not  within  the  statute  of 
frauds. 

2.  That  the  entry  was  a  sufficient  compliance  with  the 
statute. 

Griffin  ^  Wardlaw,  for  the  motion.  The  question 
whether  sheriffs's  sales  are  within  the  statute  of  frauds, 
though  taken  for  granted  in  many  cases,  has  never  been 
settled  in  this  State.  2  Brev.  46,  180;  1  McM.  255 ;  3 
McC.  447 ;  2  Bail.  292.  In  England,  and  the  same  rule 
prevails  in  this  State,  Master^s  sales  are  not  within  the 
statute.  1  Yes.  sr.  218 ;  12  Yes.  466 ;  Rob.  on  Frauds, 
114;  Bab.  on  Auc.  67;  New.  on  Con.  204;  Sug.  on 
Yend.  43 ;  2  Tread.  835 ;  2  McC.  Ch.  151 ;  Bail.  Eq.  119; 
and  they  submitted  that  sherifis's  sales  should  be  placed  on 
the  same  footing. 

On  the  second  ground  of  appeal,  they  cited  3  McC.  458; 
2  Hill  Ch.  590 ;  Chev.  69 ;  2  Sp.  292 ;  7  East,  568  ;  24 
Eng.  C.  L.  R.  97 ;  Acts  1839,  p.  27 ;  4  Johns.  Ch.  661 ; 
Sug.  on  Yend.  67,  73.  ^ 

Carroll,  contra,  cited  2  Cain,  61  ;  2  Johns.  R.  260 ;  1 
McM.  453 ;  2  Yes.  jr.  335 ;  Riley  Ch.  Cases,  187. 

Curia,  per  Wardlaw,  J.  It  has  been  frequently  held, 
in  this  State,  that  sales  by  a  sheriff  under  execution,  are 
within  the  statute  of  frauds,  but  that,  in  making  them,  the 
sheriff  is  the  agent  of  all  the  parties,  and  an  entry  made 
by  him,  is  a  memorandum  in  writing,  binding  upon  them. 
See  6  MSS.  598,  Columbia,  1830,  Day  vs.  Hendrix ; 
Secrist  vs,  Twitty,  1  McMull.  256.  Whether  such  sales 
are  to  be  distinguished  from  sales  by  a  master  under 
decrees  in  Equity,  and  whether  the  latter  come  within  the 
principles  of  the  rule  laid  down  by  Lord  Hardwick,  in 
Attorney  General  vs.  Day,  1  Yes.  sr.  218,  we  are  not 
now  called  upon  to  consider.  It  has,  however,  been  most 
earnestly  pressed  upon  the  court,  that  our  decisions  refer- 
red to  may  all  be  rested  upon  other  grounds ;  that  judicial 
sales,  (amongst  which  sheriffs's  sales  are  assumed  to  fall) 
are  not  within  the  reasons  of  the  statute,  (Bail.  Eq.  118, 
Anderson  vs.  Chick ;)  that  the  provisions  of  the  statute 
being  inapplicable  to  one  party  in  a  sale  made  by  the  law. 
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could  not  bavo  been  intended  to  embrtkce  socb  sale  at  all ; 
Tate  PS.  Greenlee^  4  Dev.  161 ;  and  that  if  the  sheriff,  as 
a  party,  be  not  bound  without  writing,  he  may  set  aside 
any  such  sale,  by  neglect  or  refusal  to  make  an  entry  of  it« 

If  the  question  were  open  here,  the  reasons  for  and 
against  making  sheriff's  sales  an  exception  to  the  statute, 
are  too  nearly  balanced  to  establish  such  exception  against 
the  comprehensive  words  of  the  statute. 

In  this  State,  at  a  sale  of  lands  by  a  sheriff  under  exe* 
cution,  the  debtor,  acting  through  his  agent,  the  sheriff,  is 
the  vendor.  The  title  remains  in  the  debtor,  until  the 
sheriff's  conveyance  be  made,  and  the  judgment  and  exe* 
cution  constitute  a  power  under  which  the  sheriff  sells  and 
conveys  that  title. 

The  law  has  directed  an  entry,  by  which,  consistently 
with  the  statute  of  frauds,  the  purchaser  may  be  bound ; 
and  the  law  is  not  deficient  of  means  to  punish  a  delin* 
quent  officer,  and  to  compel  him  to  perform  his  duties.  If 
the  sheriff  should  refuse  to  make  the  entry,  he  would  be 
liable  to  answer  in  damages  to  a  person  injured  thereby,  and 
would,  moreover,  upon  such  clear  evidence  as  is  required 
for  summary  proceedings,  be  coerced  to  majce  the  entry,  as 
he  would  be  to  make  the  conveyance  after  the  entry. 

We,  then,  are  well  satisfied  to  adhere  to  the  decisions 
which  have  held  sheriffs's  sales  under  execution  to  be 
within  the  statute  of  frauds.  But  looking  to  our  sherif&'s 
Act  of  1839,  we  find  that  the  Legislature  seems  well  to 
have  understood  the  construction  of  the  statute  of  firauds, 
which  has  long  prevailed  as  to  auction  sales,  and  in  confor- 
mity with  that  construction,  has  directed  how  sherifis's 
sales  shall  be  entered.  The  sheriff  is  required  to  keep  a 
^'sales  book,"  and  in  it  to  make  entry  of  the  particulars 
specified  by  the  Act.  The  entries  in  this  book  of  the 
name  of  the  purchaser,  and  of  the  price  bid,  where  no 
necessity  requires  a  departure  from  the  regular  course, 
ought  to  be  the  original  entries,  and  ought  to  be  made 
immediately  after  the  hammer  has  fallen,  by  the  sheriff 
himself,  or  a  regular  deputy.  So  made,  these  entries  would, 
no  doubt,  bind  all  the  parties,  and  serve  as  prima  facU 
proof  of  Uie  truth  <A  the  facts  entered,  even  in  an  action 
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brought  by  the  sheriff,  {Bennett  vs.  Carter,  Dud.  142  ;) 
while,  without  our  vendue  Act,  it  might  be  considered  th&t 
an  entry  made  by  an  ordinary  auctioneer  would  not,  in  an 
action  brought  by  himself,  be  a  signing  which  would 
bind  the  purchaser ;  (^Farebrother  vs.  Simmons^  6  B.  <ft 
Aid.  333.) 

In  the  case  now  before  us,  the  entries  at  Hamburg  were 
not  in  the  "  sales  book,"  and  the  entries  in  the  sales  book 
were  not  made  at  the  time  of  sale.  But  the  sale  was 
made  at  an  irregular  place,  by  consent;  the  book  was 
properly  kept  in  the  sheriff's  office,  twenty  miles  off;  and 
if  the  sales  were,  in  the  regular  course  of  business,  trans- 
ferred from  a  sufficient  memorandum  to  the  book,  in  a 
reasonable  time,  that  was  done  which  satisfies  the  law,  and 
which  the  purchaser  may  be  presumed  to  have  assented  to. 

The  othce  book  is  the  evidence  required  by  the  law,  and 
in  it  the  entries  are  intelhgible  to  a  reasonable  degree  of 
certainty,  even  without  headings  to  the  columns ;  they  are 
made  certain  beyond  mistake,  by  transferring,  as  may  be 
done,  the  headings  of  columns  on  preceding  pages  of  the 
book,  to  the  similar  columns  of  the  pages  where  these  en- 
tries are  made.*  The  entries  made  at  Hamburg  are  certain 
enough,  too ;  but  they  are  not  what  the  law  requires,  and 
would  not,  of  themselves,  sustain  this  action  ;  although 
they  serve  to  counteract  the  irregularity  of  the  official 
entries  being  made  some  days  after  the  sale.  They  may 
be  resorted  to,  also,  as  auxiliary  evidence,  to  assist  the 
memory  of  witnesses,  in  rebutting  any  proof  that  the 
defendant  may  offer  to  contradict  the  authority  to  sign  bis 
name  to  the  contract,  which  is  inferred  from  his  being  the 
last  bidder,  at  the  price  set  down. 

The  nonsuit  in  this  case  was  granted  in  respect  for  the 
case  of  E?itz  vs.  Mills  4*  Beach^  1  McMull.  453,  which, 
in  many  particulars,  is  like  this.  There,  whilst  it  is  ad- 
mitted that  the  presence  and  assent  of  the  purchaser  may 
give  effect  to  an  entry  by  a  clerk,  the  entries  of  an  auc- 
tioneer's clerk,  made  in  a  manner  not  to  be  distinguished 
from  that  in  which  the  sheriff's  clerk  here  made  the  en- 
tries at  Hamburg,  were  held  insufficient.  That  case  pro- 
ceeds upon  a  strict  application  of  the  rule|  delegatus  nan 
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potest  delegare^  and  supposes  a  special  confidence  in  the 
auctioneer,  which  makes  him,  and  him  only,  the  agent  of 
the  parties. 

But  that  rnle  cannot  be  applied  to  sheriffs,  who  are 
authorized  to  act  by  deputy ;  and  whose  entries,  made  in 
the  books  and  i:i  the  form  prescribed,  either  personally  or 
by  deputy,  must  be  taken  to  be  regular,  until  the  contrary 
be  shewn  ;  and  must,  where  the  parol  authority  of  a  per- 
son to  be  charged  is  requisite  for  their  effect,  be  presumed 
to  have  that  authority,  until  it  be  disproved.  The  sheriff 
may  be  the  crier  of  his  own  sales,  and  another  may  make 
the  entries  by  his  directions;  or  he  may  make  the  entries 
and  another  be  the  crier ;  or  he  may  commit  the  several 
duties  concerning  a  sale  to  one  or  to  two  persons,  in  his 
presence  or  in  his  absence.  In  all  these  cases,  the  sale,  if 
regularly  conducted  and  entered,  is  a  sale  by  the  sheriff. 
The  authority  which  the  law  implies  from  the  debtor,  to 
make  the  sheriff  his  agent,  is  given,  not  to  the  individual, 
but  to  the  officer,  to  be  exercised  not  in  person,  but  as  the 
law  permits ;  and  the  authority  of  the  bidder,  to  bind  him 
by  an  entry,  is  given  to  the  person  who  may  make  the 
entry  regularly,  under  and  by  virtue  of  the  powers  of  the 
sheriff's    office. 

The  motion  to  set  aside  the  nonsuit,  is,  therefore, 
granted. 

Richardson,  O'Neall,  Evans  and  Butler,  JJ.  con* 
curred.     Frost,  J.  dissented. 
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L.  T.    Wigfall  VS.  Elijah  Byne. 

Omission  by  the  plaintiff  in  foreign  attachment  to  give  bond  beibra 
the  writ  issues,  is  a  mere  irregularity,  which  a  judgment  creditor  of 
the  absent  debtor  cannot  take  advantage  of  It  can  only  be  taken 
advantage  of  by  the  absent  debtor  himself. 

If  a  defendant  in  foreign  attachment  appears  in  person,  and,  without 
entering  special  bail  to  the  action,  confesses  judgment  to  the  plaintiff, 
he  does  not  thereby  dissolre  the  attachment  or  discharge  the  lien  of 
the  writ 

Before  Frost,  J.  at  Edgefield^  Spring  Term^  1845. 

This  was  a  rule  on  the  sheriff  to  shew  cause  why  he 
had  not  paid  over  to  the  plaintiff,  in  satisfaction  of  his 
judgment  and  execution,  certain  moneys  raised  by  the 
sheriff  by  sale  of  defendant's  goods. 

It  appeared  that  prior  to  the  entering  up  of  the  plain- 
tiff's judgment,  and  the  lodgment  of  his  execution,  foreign 
attachments  had  been  levied  by  the  sheriff  on  the  goods, 
the  proceeds  of  which  were  in  question.  That  the  plaiu- 
tiSk  in  attachment  had  omitted  to  give  bonds  before  the 
writs  issued,  and  that  the  defendant  in  attachment,  with- 
out baring  given  special  bail  to  the  actions,  bad  appeared 
in  person  and  confessed  judgments  to  the  plaintiffs.  The 
plaintiff  contended  that  he  was  entitled  to  the  monejrs  in 
the  sherifl^s  hands,  but  the  presiding  judge  thought  other- 
wise, and  discharged  the  rule. 

The  plaintiff  appealed,  on  the  following  grounds,  inter 
alia. 

1.  Because  it  is  competent  for  a  judgment  creditor  to 
deny  and  disprove  the  existence  of  attachment  writs  al- 
leged to  have  been  issued  and  lodged  in  the  sheriff's 
office.  It  is  competent,  also,  for  such  creditor  to  deny  the 
lien  of  a  writ,  when  such  lien  is  derived  from  and  de- 
pends upon  a  compliance  with  the  conditions  and  regula- 
tions of  the  attachment  Act,  and  not  from  the  mere  issu- 
ing of  the  writ  itself 

2.  Because,  by  the  appearance  in  person  of  a  defendant 
in  attachment,  and   confession  of  judgment  made  by  him 
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and  accepted  by  the  plaintiff,  the  writ  in  attachment  be* 
comes  functus  officio^  the  proceeding^  is  merely  persovalj 
and  must  be  governed  by  the  rules  applicable  to  actions 
commenced  by  capitis  ad  respondendum^  and  the  judg- 
ment must  operate  and  take  effect  precisely  as  though  it 
had  been  confessed  upon  the  acknowledgment  of  service 
of  a  writ  of  capias^  or  wit/unii  any  writ^  as  one  is  not 
necessary. 

Bailey^  Attorney  General,  and  P.  D.  Richardson,  for 
the  motion,  contended  that  the  writs  were  void.  1  Rice 
Dig.  77-8;  4  T.  R.  377 ;  6  lb.  254.  On  the  second  ground 
of  appeal  they  cited  3  McC.  349 ;  1  Tread.  83 ;  Harp.  40 ; 

2  Bail.  454 ;  2  B.  and  P.  416. 

Gray,  contra,  cited,  on  the  first   ground,  1  McC.  116 ; 

3  McC.  345 ;  1  Hill,  229 ;  1  McC.  264 ;  2  Bay,  252 ;  2 
Brev.  80 ;  and  on  the  second  ground,  1  McC.  480 ;  3  McC. 
427 ;  2  Bail.  454. 

Curia^  per  Frost,  J.  That  the  omission  to  give  the 
bond  to  the  defendant  required  by  the  attachment  Act,  is 
an  irregularity  to  which  only  the  absent  debtor  can  take 
exception,  is  too  well  established  to  require  that  any  au*- 
tbority  should  be  cited.  But  it  is  attempted  to  except  this 
from  the  decided  cases,  by  the  circumstances  that  the  ac* 
tor  is  a  creditor  by  judgment  and  execution,  and  the  con- 
tested fund  within  the  control  of  the  court,  and  subject  to 
its  order.  And  that  therefore  the  existence  or  regularity 
of  a  process  by  attachment,  claiming  payment,  may  be  dis- 
puted by  an  execution  creditor  contesting  the  claim.  A  note 
of  the  case  of  Relph  ^  Co.  vs.  Nolon,  in  1  Rice  Dig.  77, 
is  relied  on  as  authority.  According  to  that  note  it  was 
decided  that  a  plaintiff  by  attachment  might  shew  that  the 
writ  of  another  attaching  creditor  was  issued  for  a  debt 
not  due,  or  without  any  caqse  of  action.  In  such  case 
the  process  would  be  clearly  void ;  but  is  more  properly 
classified  with  fraud  than  irregularity.  Kincaid  vs.  Neall^ 
3  McC.  201,  was  a  contest  between  an  execution  creditor 
and  a  plaintiff  in  attachment,  each  claming,  as  in  this  case, 
the  proceeds  of  a  judicial  sale  of  the  defendant's  property. 
The  exceptioQ  to  the  claim  of  the  attaching  creditor  was 
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that  no  bond  had  been  taken  by  the  magistrate,  and  that 
hy  the  terms  of  the  domestic  attachment  Act,  the  writ  was 
void  and  should  be  set  aside.  Rut  it  was  held  that  the 
bond  was  intended  for  the  benefit  of  the  defendont,  and 
whether  it  had  been  given  concerned  him  alone ;  and  that 
the  omission  was  an  irregularity  in  suing  out  the  process 
to  which  he  alone  could  take  exception.  Tn  Camberford 
vs,  Hally  3  McC.  345,  the  distinction  between  process  void 
and  voidable  for  irregularity,  was  insisted  on,  and  the 
omission  to  give  the  bond  was  determined  to  be  only  an 
irre^rnlarity,  which  might  be  waived  by  the  defendant,  and 
would  be  concluded  by  the  judgment,  and  of  which  there- 
fore a  stranger  could  not  take  advantage. 

These  were  cases  in  domestic  attachment.  The  terms 
of  the  Act  of  1744,  (2  Stat.  616,)  and  of  1839  (11  StaL 
76,)  requiring^  bond  in  a  foreign  attachment,  are  almost 
identical  with  those  of  the  Act  of  1785  (7  SJat.  213,)  re- 
specting bonds  in  domestic  attachments,  except  that  the 
last  Act  adds  that  every  attachment  issued  without  such 
bond  taken,  or  when  no  bond  shall  be  returned  to  the 
court,  is  declared  illegal  und  void  and  to  be  dismissed  with 
costs.  The  same  construction  has  been  applied  to  the 
two  Acts  in  determining  the  effect  of  an  omission  to  give 
the  bond  required. 

The  second  ground  of  appeal  affirms  that  by  confession 
of  judgment  on  a  writ  of  attachment  by  the  defendant  in 
person,  the  proceeding  is  converted  from  a  proceeding  in 
rem  to  one  in  personam^  and  that  the  judgment  must  take 
effect  as  if  it  had  been  confessed  on  a  capias. 

The  question  made  by  the  case  does  not  relate  to  the  effect 
of  the  confession  of  judgment,  except  as  it  may  discharge  the 
attachment  writ ;  for  it  is  the  writ,  and  not  the  judgment, 
which  creates  the  lien.  The  only  mode  of  dissolving  the 
attachment  by  the  defendant  is  by  his  giving  bail  to  the 
action.  In  Acock  vs.  Linn  4*  Lansdown,  Harp.  369,  it 
is  said,  ''the  process  cannot  be  at  the  same  time  against 
the  goods  and  the  person  of  the  defendant.  The  defend- 
ant is  not  in  court  so  long  as  the  attachment  remains  on 
the  goods.  It  is  only  by  dissolving  the  attachment,  and 
substituting  his  person  in  the  place  of  the  goods,  that  he 
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becomes  a  party,  and  that  can  only  be  done  by  entering 
special  bail  to  the  action."  To  the  same  effect  is  Fife  ^ 
Co.  vs.  Clarke,  3  McG.  347.  In  this  case  Judge  Nott 
says  a  writ  in  attachment  cannot  be  held  to  be  a  process 
in  personam^  "but  upon  the  principle  that  the  absentee,  by 
making  himself  a  party  to  the  suit,  dissolved  the  attach- 
ment. It  could  not  be  by  entering  a  common  appearance, 
for  that  would  not  dissolve  the  attachment,  and  it  would 
still  be  a  process  against  the  goods." 

It  is  the  service  of  the  writ  of  attachment  on  the  goods 
of  the  absent  debtor  which  gives  character  and  effect  to 
the  suit  as  in  rem;  it  cannot  be  in  rem  and  in  personam 
at  the  same  time;  it  is  not  a  proceeding  in  personam,  so 
long  as  the  attachment  remains  on  the  goods;  the  goods 
can  only  be  discharged  by  entering  special  bail  to  the  ac- 
tion, and  a  common  appearance  has  not  that  effect.  The 
object  of  appearance  is  to  plead  and  defend  the  suit.  By 
such  pleading  and  defence  the  lien  of  the  attachment  is 
not  vacated.  If  coming  in  and  defending  the  action  to 
judgment  does  not  vacate  the  lien  of  the  attachment  writ, 
it  is  difficult  to  conceive  how  the  act  of  confessing  judg- 
ment can  have  that  effect. 

The  objection  proceeds  on  a  misconception  of  the  nature 
of  a  proceeding  in  rem,  as  if  it  were  inconsistent  with  a 
defence  to  the  action.  Such  proceeding  takes  its  descrip- 
tion and  character  from  the  circumstance  that  it  is  a  suit  to 
enforce  satisfaction  of  the  plaintiff's  demand  from  proper- 
ty subject  to  a  specific  lien,  or  to  enforce  the  penalty  for  a 
violation  of  municipal  or  national  Jaw,  by  a  condemnation 
of  his  property,  where  the  defendant  or  offender  is  not 
within  the  jurisdiction  of  thf  court  taking  cognizance  of 
the  cause.  In  such  case  the  process  of  the  court  can  only 
attach  the  property  within  its  jurisdiction,  and  subject  it  to 
the  payment  of  the  demands  of  the  suitors  or  the  penalties 
of  the  law.  The  judgment  does  not  create  any  obligation 
on  the  defendant,  but  is  limited  to  the  appropriation  of  the 
property  to  satisfy  the  demands  adjudicated  ;  and  the  pro- 
ceeding is  therefore  designated  as  in  rem.  To  such  suits 
full  defence  is  not  prohibited.  In  libels  in  the  admiralty 
for  salvage,  repairs  of  ship  in  a  foreign  country,  <&c.  the 
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defendant  may  appear  and  defend  the  action,  and  in  many 
cases  the  claimant  is  permitted  to  institute  the  proceeding 
for  the  restitution  and  become  plaintiff  in  the  litigation.  In 
such  suits  the  property  seized  may  be  bailed  by  the  claim- 
ant,  on  his  giving  security  for  the  appraised  value,  to  abide 
the  judgment  of  the  court,  and  the  persons  of  the  sureties 
are  substituted  for  the  property.  By  a  foreign  attachment 
common  law  process  is  employed  in  like  manner  to  enforce 
against  the  property  of  an  absent  debtor,  satisfaction  of 
his  debts.  The  property  is  released  by  the  substitution  of 
his  person  to  the  jurisdiction  of  the  court  by  entering 
special  bail.  Until  that  is  done  the  proceeding  continues 
to  be  tn  rem,  which,  as  a  common  appearance  and  defence 
does  not  vacate,  neither  does  a  confession  of  judgment  have 
that  effect. 

The  many  other  questions  of  law  presented  by  the  mo- 
tion in  this  case  involve  so  many  parties  and  are  embar- 
rassed by  such  great  complexity,  that  the  court  cannot  un- 
dertake to  decide  them  in  a  suumiary  way.  They  must 
be  made  in  the  several  cases  as  they  arise. 

The  motion  is  refused. 

The  whole  court  concurred^ 
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Michael  JLorick  vs.  John  C.  Hawkins.  * 

Defendant  sold  to  the  plaintiff  a  tract  of  land  in  gross,  and  not  by 
the  acre,  with  the  common  warranty  to  defend  the  premises  unto  the 
plaintiff,  &c.  In  the  deed  of  conveyance  the  tract  was  described  by 
reference  to  the  original  grants,  by  metes  and  bounds,  and  as  con- 
taining a  certain  number  of  acres.  A  plat  annexed  to  the  deed  was 
referred  to  in  it,  in  which  the  description,  by  metes  and  bounds  and 
by  the  number  of  acres,  was  the  same  as  in  the  deed.  Held^  1.  that 
there  was  no  warranty  of  the  number  of  acres  mentioned  in  the  deed, 
and  that  that  part  of  it  was  mere  description.  2.  That  there  was  a 
warranty  of  title  to  the  whole  tract  as  described  by  metes  and  bounds, 
although  .he  plat  annexed  to  the  deed  might  cover  more  land  than 
the  grants  referred  to. 

Before  Butler,  J.  at  Richland,  Spring  Term,  1846. 

• 

This  was  an  action  of  covenant  upon  the  common  war- 
ranty of  title,  contained  fn  a  conveyance  of  land  drawn  in 
the  form  prescribed  by  the  Act  of  1795,  (5  Stat.  256.)  The 
description  of  the  land  in  the  deed  was  as  follows : — "the 
following  tract  or  parcel  of  land,  containing  five  hundred 
and  fifty-six  and  three-fourth  acres,  being  made  up  of  the 
following  tracts,  viz:  one  tract,  surveyed  for  Burrel  Leigh, 
the  25th  March,  1768,  and  granted  to  Job  Bass  the  16th 
day  of  March,  1771,  under  the  hand  of  the  Hon.  Wm. 
Bull,  Esq.  containing  two  hundred  acres ;  another  tract 
granted  to  Job  Bass  the  14th  day  of  September,  1771,  un- 
der the  hand  of  the  Hon.  Wm.  Bull,  Esq.  containing  one 
hundred  acres  ;  another  tract  containing  (agreeably  to  the 
original  plat,)  three  hundred  and  forty-five  acres — by  re- 
survey  now,  by  James  Kennedy,  only  one  hundred  acres, 
granted  to  James  Crtiig,  the  first  day  of  October,  1787,  un- 
der the  hand  of  his  Excellency,  Thomas  Pinckney;  which 
said  tract  is  situated  in  Richland  District,  on  waters  of 
Grain  Creek,  waters  of  Broad  River,  bounded  N.  by  Har- 
ten's  land,  E.  and  N.  E.  by  M.  Hodges'  land,  S.  by  Wm. 
Hawkins,  W.  by  Hodges,  and  N.  W.  by  Josia^h  Massey's 
land,  having  such  form  and  marks  as  the  plat  annexed 
represents." 

53 
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%  The  plat  annexed  to  the  deed  was  drawn  by  one 
Weathersby.  The  description  in  it,  by  metes  and  bounds, 
was  the  same  as  in  the  deed,  and  the  surveyor's  calculation 
exhibited  the  tract  as  containing  the  number  of  acres  men- 
tioned in  the  deed.  The  plat  annexed  to  the  original 
grant  of  one  of  the  tracts  represented  the  south  east  corner 
as  being  on  the  south  side  of  Grain  Creek ;  and  Weathers- 
by's  plat  represented  the  corner  at  the  same  place.  A  re« 
survey  made  by  Mr.  Leggo,  to  be  used  as  evidence  in  this 
case,  shewed  that  the  corner  was  in  fact  on  the  norlh  side 
of  the  creek,  and  that  the  tract  contained  only  504  acreSy 
making  a  deficiency  of  62  3-4  acres.  Under  the  charge 
of  the  presiding  judge,  who  held  that  the  deed  warranted 
the  quantity,  the  jury  found  for  the  plaintifil 

The  defendant  appealed,  and  now  moved  for  a  new 
trial. 

Oregg^  for  the  motion,  cited  1  McC.  584 ;  2  Sp.  68 ;  2 
X  R.  37 ;   15  lb.  472. 

Arthur,  contra,  cited  2  N.  and  McO.  189 ;  2  McC.  440  ; 
1  McC.  121 ;  2  Con.  Rep.  97;  1  Brev.  538;  1  Bail.  128; 
18  Law  Lib.  78. 

Curin,  per  Wardlaw,  J.  The  question  here,  as  in 
Batiskett  and  Jones,  2  Speers,  68,  is  whether  the  deed 
warranting  the  premises,  by  its  description  covers  more 
than  has  been  enjoyed  under  it.  Here,  as  there,  the  con- 
sideration expressed  in  the  deed  shews  that  the  sale  was 
of  the  tract  in  gross,  and  not  by  the  acre.  But  here  the 
words  more  or  less  are  not  in  the  deed,  as  they  wore  there, 
and  the  number  of  acres  is  here  specified  with  an  exact- 
ness which  descends  even  to  fractions.  From  all  this 
the  plaintiff*  contends  that  here  is  a  warranty  of  the  quan* 
tity  specified. 

But  when  it  is  seen  that  the  quantity  is  only  copied 
from  the  plat  annexed  to  the  deed,  and  that  the  description 
is  of  a  tract  sold  in  gross,  by  metes  and  bounds  precisely 
represented,  the  quantity  seems  only  part  of  the  descrip* 
tion,  which  yields  to  other  more  certain  particulars.  Its 
introduction  into  the  deed,  along  with  other  particulars  in- 
tended to  identify  the  land  sold,  does  not  of  itself  bind  the 
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vendor  to  warrant  the  quantity,  any  more  than,  a  bare  re- 
ference to  the  plat,  without  any  mention  of  quantity  in  the 
deed  itself,  would  have  done.  For  a  plat  almost  always 
specifies  the  quantity  as  the  surveyor  has  calculated  it, 
and  is  by  reference  to  it  made  part  of  the  deed,  (2  N.  and 
McC.  185.)  Yet  reference  to  a  plat,  where  the  intention 
to  warrant  the  quantity  is  not  otherwise  manifested,  we 
said  in  Bauskett  and  Jones,  did  not  (without  wilful  mis- 
representation, which  could  not  be  inquired  into  in  an  action 
of  covenant,)  bind  the  vendor  to  insure  the  accuracy  of 
the  measurement  and'  computation  which  the  surveyor 
made.  A  new  trial  must  therefore  be  had,  because  the 
verdict  has  been  rendered  upon  the  assumption  that  the 
defendant  was  liable  for  any  deficiency  of  the  quantity 
specified. 

Against  this  the  plaintiff*  has  urged  that  a  portion  of  the 
land  covered  by  Weathersby's  plat,  which  was  annexed  to 
the  deed,  is  not  within  the  grants  mentioned  in  the  deed, 
but  is  covered  by  a  paramount  title ;  and  that  for  this  por^ 
tion  the  verdict  was  rendered.  The  defendant  has  insisted 
that  the  description  and  warranty  only  cover  what  is  with- 
in the  grants  mentioned,  and  has  cited  Bond  vs,  Quatile^ 
baumj  I  McC.  684. 

If  no  plat  accompanied  the  deed,  and  reference  for  cer« 
tainty  was  made  to  the  original  grants  only,  this  position 
of  the  defendant  might  be  maintained.  But  where  the 
original  grants  and  other  particulars  are  mentioned  to 
identify  the  land,  and  exact  certainty  of  marks  and  bounds 
is  obtained  by  reference  to  a  plat,  tljat  plat  controls  tho 
original  grants.  It  becomes  the  vendor's  representation  of 
the  manner  in  which  the  original  grants  should  be  located. 
Although  not  warranting  the  surveyor's  accuracy  of  mea- 
surement and  calculation,  the  vendor,  when  he  adopts  the 
plat  as  his  description,  does,  by  his  warranty  of  the  premi- 
ses, warrant  that  the  land  sold  extends  to  the  marks  nnd 
lines  which  the  surveyor  has  delineated.  In  the  deed 
three  grants  are  mentioned,  and  all  the  land  covered  by 
the  three,  seems  to  be  conveyed,  if  the  plat  annexed  is  not 
to  control ;  for  Kennedy's  plat  seems,  from  the  words  of  the 
deedi  only  to  have  corrected  the  computation  of  the  third 
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original  grant,  not  to  have  altered  its  lines.  Yet  the  fact 
probably  is,  as  was  said  at  the  bar,  that  a  large  part  of  that 
third  grant  was  taken  off  by  older  surveys,  and  thence  the 
diminution  of  its  quantity.  Would  the  defendant  be  wil- 
ling, upon  his  own  principle  of  taking  the  original  grants, 
and  not  the  plat  annexed,  for  the  description,  to  answer  for 
all  the  land  that  has  been  taken  off  the  third  grant  ? 

We  are  satisfied  that  the  defendant  must  answer  for  all 
that  portion  of  the  land  represented  by  Weathersby's  plat 
to  which  the  plaintiff  has  not  acquired  a  good  title,  but  the 
verdict  has  not  ascertained  the  exact  extent  of  such  por- 
tion, nor  indeed  that  there  is  any  such  portion.  Accord- 
ing to  the  delineation  of  Leggo,  (the  surveyor  in  this  case,) 
the  amount  cannot  be  52  3-4  acres,  for  the  price  of  which 
the  verdict  was  rendered.  Upon  a  new  trial,  then,  the  old 
grant  and  Weathersby's  plat  must  be  both  carefully  loca- 
ted at  the  point  of  dispute,  and  if  the  latter  should  be 
found  to  run  outside  of  the  former,  the  intervening  space 
must  be  exactly  computed. 

The  motion  is  granted. 

The  whole  court  concurred. 
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Tham<is  /.  Ancriun  vs.  Hiram   T.  Sloan. 

A  return  of  Tion  est  inventus  cannot  be  made  on  a  ca,  sa.  so  as  to 
fix  the  liability  of  bail,  before  the  return  day  of  the  ca.  sa. 

The  return  day  of  final  process,  is  the  first  day  of  the  term  suc- 
ceeding its  firdt  lodgment  with  the  sheriff! 

After  the  liability  of  bail  has  been  fixed  by  a  return  of  non  est 
inventus,  they  are  allowed,  ez  gratia^  the  whole  time  till  the  return 
of  process  against  them  to  surrender  their  principal. 

Before   Butler,    J.  at    Kershaw,  Spring    Term,  1845. 

This  was  an  application  by  James  Dunlap,  the  bail  of 
the  defendant,  to  confirm  a  surrender  of  his  principal.  The 
plaintifif  obtained  judgment  against  the  defendant,  at  Spring 
term,  1844,  and  on  the  21st  of  June  issued  a  ca.  sfi.  and 
lodged  it  in  the  sherifif's  ofiice.  On  the  8th  of  July  the 
^herifif  made  an  entry  of  non  est  inventus  on  the  ca.  sa. 
On  the  4th  of  October,  the  day  before  the  return  day  of 
Fall  Term,  the  plaintiff  commenced  an  action  of  debt  on 
the  bail  bond  against  the  bail,  and  filed  his  declaration  to 
Sprino:  Term,  1845.  It  appeared  that,  sometime  before  this 
motion  was  made,  the  bail  had  surrendered  his  principal 
to  the  sheriff.  From  afiidavits,  made  by  the  bail  and  the 
defendant,  it  appeared  that  the  defendant,  Sloan,  was  a 
resident  of  Charlotte,  N.  C.  and  that  he  was  prevented,  by 
sickness,  from  attending  court  at  Fall  Term,  1844.  The 
presiding  judge  granted  the  motion,  and  the  plaintiff 
appealed. 

Chesnut,  for  the  motion,  cited  6  T.  R.  284 ;  2  Stat.  85 ; 
€  lb.  324  ;  2  N.dfc  McC.  126  ;  2  Cowp.  45;  Arch.  Pr.  339; 
2  Tidd,  993 ;  8  T.  R.  628 ;  2  Stat.  436 ;  4  McC.  SO ;  4 
East,  190. 

J.  M.  Desaussure,  contra,  cited  2  Bail.  492,  504 ;  3  J. 
R.  506 ;  2  J.  R.  101  ;  5  Cow.  25  ;  1  Johns.  Cases,  113, 329. 

Curia,  per  Butler,  J.  This  case  presents  some  inte- 
resting points,  and  they  have  received  that  attention  which 
their  practical  importance  demands. 

The  questions  to  be  considered  in  the  judgment  of  the 
court  are  these : 
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1st.  When  a  ca.  sa.  has  been  issued  against  the  princi- 
pal, can  non  est  inventus  be  returned  on  it  for  the  purpose 
of  fixing  the  liability  of  bail,  before  the  return  day  mention- 
ed in  the  execution  itself? 

2d.  What  is  the  return  day  of  final  process  in  this 
State  ? 

3d.  What  are  the  rights  of  the  bail  de  jure^  and  what 
favors  may  be  extended  to  them  ex  gratia,  during  the 
pendency  of  proceedings  against  the  principal,  and  after 
an  action  has  been  commenced  on  the  bail  bond  ? 

These  questions  have  been  collaterally  noticed,  and,  to 
some  extent,  adjudged  in  some  of  our  decisions ;  but  they 
have  been  left  in  so  much  doubt  and  confusion,  as  to 
render  an  authoritative  judgment  on  them  necessary. 

1.  No  action  can  be  commenced  against  the  bail  until 
they  are  fixed  by  a  ca.  sa.  and  non  est  returned  upon  it, 
against  the  principal.  The  lodging  of  the  ca,  sa.  must 
operate  as  an  advertisement  to  the  bail,  that  their  principal 
must  be  surrendered  from  their  supposed  custody,  in  exon- 
eration of  their  liability.  This  is  a  continuing  notice,  till 
non  est  inventus  is  actually  returned  ;  and  to  make  it 
availing,  it  should  not  depend  on  the  caprice  of  the  plain- 
tiff, or  the  partiality  of  the  sheriff.  Its  uniformity,  regu- 
lated by  law,  seems  to  be  essential  to  its  efficacy  in  afford- 
ing the  relief  and  security  contemplated.  And  during  the 
time  the  ca.  sa.  is  in  the  sheriff's  hands,  and  before  it  is 
legally  returned,  the  bail  must  have  the  right  to  look  for 
and  surrender  their  principal.  This  length  of  time  should 
not, depend  on  the  discretion  of  the  officer,  but  ought  to  be 
contained  in  the  directions  of  the  process,  under  the  autho- 
rity of  law.  When  the  process  is  executed,  by  the  actual 
arrest  of  the  defendant  under  it,  then  its  office  is  exhaust- 
ed ;  but  when  it  is  not,  in  fact,  thus  executed,  the  sheriff 
must  perform  his  duty  under  it,  by  making  such  search  as 
will  satisfy  him  that  he  cannot  find  the  defendant.  In 
some  cases  he  may  perform  this  service  the  day  aAer  the 
process  has  been  lodged,  when  he  is  entirely  satisfied  that 
the  defendant  cannot  then,  or  at  any  time  before  return 
day,  be  found  in  his  district.  Nor  can  I  see  any  objection 
to  the  entry  being   made  according  to  the   truth  of  the 
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transaction,  that  is  to  say,  that  search  bad  been  made,  at 
some  time,  and  that  the  party  could  not  be  found.  This 
being  filed  in  the  sheriff's  office,  might  operate  as  a  more 
exciting  notice  to  the  bail,  but  the  return  of  the  ca.  sa. 
and  the  return  to  the  court  of  non  est  inventus  on  it,  must 
not  be  confounded  with  such  entry,  made  as  convenient 
information  to  the  sheriff  and  all  the  parties  concerned. 
The  return  of  the  process,  with  the  note  of  the  sheriff's 
actings  under  it,  made  at  the  time  of  such  return,  gives  the 
right  of  action  against  the  bail.  This  point  of  view  is 
indicated  by  my  brother  O'Neall,  in  Saunders  vs.  Hughes^ 
2  Bail.  614,  when  he  says — ^'  it  might  be  more  difficult, 
perhaps,  to  say  whether  an  action  against  the  bail  could  be 
commenced  until  after  the  term  to  which  the  ca.  sa.  was 
returnable."  This  suggestion  shews  that  the  judge  had 
his  mind,  turned  to  the  very  question  which  we  are  now 
considering.  In  conformity  with  his  course  of  reasoning, 
in  the  subsequent  parts  of  his  judgment  he  continued  to 
say  that — '*  I  incline  to  the  opinion,  that  the  plaintiff  may 
require  the  sheriff  to  execute  and  return  the  ca.  sa.  forth- 
with; and  that  upon  the  return  of  no7i  est  inventus  being 
made,  he  may  immediately  proceed  against  the  bail.  But," 
as  be  remarks,  "  this  point  not  being  necessary  to  the  deci- 
sion of  this  case,  no  judgment  is  intended  to  be  pronounced 
upon  it."  So  that,  at  that  time,  the  law  was  not  settled  ; 
nor  has  the  question  since  become  the  subject  of  distinct 
judicial  decision. 

This  diciumj  respectable  from  the  authority  of  the 
learned  judge  who  threw  it  out,  is  not  countenanced  in 
what  had  been  said  in  previous  decisions.  I  refer  to  the 
cases  of  Steveiis  ^  Meeds,  1  Con.  Rep.  (Mill)  318; 
Davitt  vs.  Counsel^  2  Nott  <&  McC.  136 ;  and  Saunders 
vs.  BobOy  2  Bail.  492.  In  this  second  case.  Judge  Rich- 
ardson, who  seems  to  have  had  his  mind  fully  possessed 
of  the  subject,  remarks — "  the  failure  of  the  principal  to 
^ay  or  surrender,  is  vested  by  the  executions  issued.  But 
to  take  them  out,  or  either  of  them,  for  a  moment  only, 
would  be  a  mockery.  No  actual  search  could  be  made. 
/  apprehend^  then^  thai  the  exectitian  must  have  remained 
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with  the  sheriff  throughout  the  vacation^  i  e,  from  the  test 
to  the  return^  before  the  bail  becomes  fixed." 

In    the    case   of  Saunders  vs,  Bobo,  Judge   Johnson 
seems  to  have  taken  it  for  granted  that  no  return  made  by 
thj  sheriflf,   before  the  return  day  of  the  ca.  sa.  could  fix 
the  liability  of  bail.     "  By  the  Act  of  1799,   the  sheriff  is 
required  to  make  his  return  to   the  clerk  of  the  court,  fif- 
teen days  before  the  sitting  of  such   court."     The  judge 
goes  on    to    say   that    "  regularly    the    sheriff  could    not 
make  his  return  until  the  day  on  which   the  ca,   sa.  was 
returnable ;  and    if  Grimke,  (the    principal    in  the   bond 
under  consideration)  had  surrendered  himself  in  the  inter- 
val between  the   sheriff's  return   of  the   3d  of  September, 
and  the  next  term,  the  return  would  have  been  falsified." 
This  comes   from  a  judge   of  great  experience,   and   who 
must  have  had  occasion   to  consider  the  subject  as  one  of 
practical   interest    to   the  profession.     I  do  not  regard  his 
remarks,  here  quoted,    as  mere  dicta,  but   as  essentially 
entering  into  the  judgment  delivered  by  the  court.     He  did 
not  regard  the   return  made  before  the  return  day  of  the 
ca.  sa.  as  the  return  required  by  law,  so  far  as  it  regarded 
the  time  when  it  was  made.     It  did  not  fix  the  bail  de  Jure^ 
nor  could  it  do  so,  unless  it  was  made  on  the  return  day 
of  the  ca.  sa.     For,  until  ^that  time,  it  was  to  remain  in 
the  hands    of  the  sheriff,  subject,  if  practicable,  to  be  exe- 
cuted.    This  judgment,  for  judgment  I  must  regard  it,  is 
entirely  consistent  with  the  practice  in  the  courts  of  West- 
minster.    I  will  venture  the  assertion,    that  no    English 
case  can  be  found  in  which  a  return  of  a  ca.  sa.  has  been 
made  before  the  day  mentioned  in  the  writ,  for  the  purpose 
of  fixing  bail.     Indeed,  it  would  seem  to  follow,  from  the 
directions    of  the  writ  itself,  that  the  sheriff  must  keep  it, 
unless  actually  executed,  until  the  return  day  named  in  it. 
In  England,  there  are  certain  fixed  days,  known  as  days 
''  in  bank,"  upon  some  of  which  all  original  writs  must  be 
made  returnable ;  they  are  called  general  returns  of  the 
term. 

There  are  other  days,  called  particular  return  days,  on 
which  all  other  writs,  except  originals,  or  those  founded 
upon  them,  may  be  returncKl.     The  first  are  regulated  by 
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statute ;  but  the  latter  return  days — such  as  may  be  termed 
particular  return  days,  are  specially  named  in  the  process 
itself.  The  nature  of  the  process  will  indicate  the  diffe- 
rence between  tliem.  But  in  both  instances,  the  return 
day  is  in  term  time.     (Sec  1  Sellon's  Practice,  8,  9  and  10,) 

For  the  purpose  of  fixing  the  bail,  it  is  indispensable 
that  a  ca.  sa.  should  be  sued  out,  and  made  returnable  on 
some  day.  Such  writs  muse  have  a  test  and  a  return  day. 
In  case  of  proceedings  requiring  a  particular  return  day^ 
eight  days  from  one  to  the  other  will  be  sufficient  for  a 
ca,  sa.  to  run — and  fifteen  days,  in  case  of  a  general  return 
day,  are  allowed  from  the  test  to  the  return.  But  in  all 
cases  the  ca.  sa.  must  be  left  in  the  sheriff's  office ;  and 
be  left  there  four  days  before  the  return.  The  sheriff  then 
returns  it  non  est  inventus.  (2  Sellon's  Prac.  46.)  The 
reason  of  this  is  explained  in  Burr.  1360.  It  is  as  a  warn- 
ing of  the  plaintiff,  that  he  means  to  proceed  against  the 
bail ;  or  as  notice  that  plaintiff  will  proceed  against  the 
defendant ;  and  it  seems  to  be  the  duty  of  the  bail  to 
search  whether  there  is  a  ca.  sa.  in  the  office ;  as  the 
sheriff  is  not  required,  in  fact,  to  make  any  exertion  to  find 
him.  De  jure,  the  bail  becomes  fixed  on  the  return  of 
non  est  inventus,  made  always  on  the  expiration  of  the 
ca.  sa.  Thereupon  another  process,  either  sci.  fa.  or  writ 
in  debt,  is  taken  out,  and  is  as  ''  process  on  process."  This 
must  have  a  test  and  return  day  also — ^and  in  case  of  sci. 
fa.  the  bail  will  have,  ex  gratia,  until  the  last  return  day 
named  in  the  second  sci.  fa.  to  surrender  the  principal ; 
subject,  however,  to  the  order  of  the  court — which  will  be 
noticed  in  its  place. 

Our  return  dap,  in  this  State,  are  fixed  by  statute,  and 
may  be  characterized  as  general  return  days.  The  inter- 
val from  the  test  to  the  return  is  much  greater  here  than 
in  England,  if  we  calculate  from  term  to  term ;  but  under 
our  practice,  as  altered  by  the  Act  of  1827,  whilst  there 
must  be  a  certain  return  day,  the  day  of  the  test  may  be 
only  that  on  which  the  process  was  sued  out,  or  at  some 
day  before  that  time.  In  practice,  however,  a  ca.  sa.  may 
lie  in  the  sheriff's  office  from  term  to  term,  if  it  be  taken 
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out  and  dated  as  of  the  term  in  which  the  judgment  watt 
tecovered. 

The  important  inquiry  now  is,  not  as  to  the  test,  but  as 
to  the  return  day* 

In  conformity  with  the  1st  sec.  of  the  Act  of  1827,  6 
Stat.  324,  to  prevent  the  frequent  renewals  of  executions, 
the  ca^  sat  concludes  with  the  direction  to  the  sheriff — ''and 
have  you  there  this  writ  before  the  clerk  of  the  court) 
according  to  law*''  Upon  what  return  day,  then,  must  the 
sheriff  have  the  writ  before  the  clerk  ? 

This  inquiry  brings  up  the  2d  question  which  I  have 
proposed  to  consider  in  the  case.  The  2d  section  of  the 
Act  referred  to  provides  mitiutely  for  the  mode  of  pro* 
ceeding  on  final  process,  respecting  the  returns  of  the 
sheriff,  and  concludes  as  follows  :-^''  And  the  returns  of 
said  officer,  made  as  aforesaid,  shall,  for  the  fixing  of  bail 
and  all  other  purposes,  have  the  same  legal  effect  as  if  the 
said  process  had  been  made  returnable  to  the  term  succeed* 
ing  its  first  lodgment,  and  renewed  after  each  subsequent  re- 
gular term*"  Here,  the  first  day  of  the  term  succeeding  its 
first  lodgment,  is  made  the  return  day  of  the  writ.  The 
term,  and  not  the  sheriff's  ordinary  return  day  under  the 
Act  of  1799)  is  made  the  general  return  day.  Before  that 
time,  the  sheriff  has  no  right  to  give  an  account  of  his 
proceedings  under  the  writ-— -and  at  that  time  he  must  do 
so.  And  during  all  this  time  that  the  sheriff  has  to  act  on 
the  writ,  the  bail  have  the  right  to  surrender  their  principal* 
Interest  and  duty  will  prompt  them  to  do  it  as  soon  as  they 
can,  for  the  purpose  of  relieving  themselves  from  certain 
liability.  In  England^  the  sheriff  would  not  be  required 
to  make  any  actual  search ;  but  here,  it  is  otherwise. 

I  understand,  from  inquiries  which  I  have  made  of  some 
of  the  old  practitioners,  that  no  writ  on  the  bail  bond  was 
sued  out  under  the  Act  of  1799,  until  the  ea.  sa.  was 
feturned-«^but  that  it  Was  the  practice  of  some  to  take 
out  a  writ  on  the  bond)  against  the  bail,  on  the  day  that 
the  M.  sa^  was  returned.  This  was  a  practice  not  alto* 
gether  without  countenance  in  the  mode  of  proceeding  in 
England  ;  with  this  understanding,  that  it  was  immaterial, 
there,  at  what  time  a  «ct.  /a«  might  be  taken  out,  as  it  had 
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gome  fbture  return  day  to  which  it  was  to  run,  and 
within  which  time  the  bail,  as  a  matter  of  grace,  might 
make  a  surrender  of  their  principal. 

That  suggests  the  3d  and  last  matter  to  be  considered—^ 
that  is,  when  the  bail  has  been  fixed,  by  a  return  non  est^ 
and  a  writ  against  the  bail,  on  the  bond,  has  been  sued 
out,  what  would  be  the  privileges  of  bail  in  such  case? 

In  the  case  of  Mannin  vs,  Patridge,  14  East,  698, 
Lord  EUenborough,  in  delivering  the  judgment  of  the 
court,  held  that  the  bail  are  entitled  to  be  discharged,  upon 
their  bankrupt  principal's  obtaining  his  certificate  before 
the  time  allowed  to  them  by  the  indulgence  of  the  court  for 
rendering  their  principal  is  out,  i  e,  before  the  appearance 
day  of  the  last  sci.  fa;  but  the  bail  not  having  applied  in 
time  to  enter  an  exoneretur  on  the  bail  piece  till  after  the 
money  levied  on  them,  they  can  only  be  relieved  on  the 
payment  of  costs.  This  would  seem  to  be  giving  the  bail 
great  indulgence,  and  shews  the  liberal  disposition  of  the 
English  courts  on  the  subject.  By  analogy  here,  where 
the  proceeding  against  the  bail  is  usually  by  an  action  of 
debt  on  the  bond,  which  is  distinguishable  from  the  more 
prompt  proceeding  on  a  recognizance— ^the  course  to  be 
pursued  should  be,  to  allow  the  bail  the  whole  time  til) 
the  return  of  the  writ  against  them,  for  the  surrender  of 
the  principal,  (the  return  day  in  this  case  being  fifteen  days 
before  the  term  next  ensuing  after  the  test  of  the  writ;) 
but,  nevertheless,  to  be  subject  to  such  order  as  the*  court, 
in  the  exercise  of  its  grace,  may  think  proper  to  impose. 
And  in  all  such  cases,  the  bail  should  not  be  permitted  to 
make  the  surrender,  without  coming  under  terms  to  pay 
the  costs  which  had  been  incurred  by  the  proceedings 
against  themselves,  I  am  inclined  to  think  the  principle 
would  go  further,  and  would  authorize  a  judge  to  refuse 
to  allow  the  bail  the  right  of  surrender,  when  he  has  not 
tendered  it  before  the  next  term,  after  the  return  of  7ion 
est  inventus.  But  it  is  unnecessary  to  go  so  far  in  this 
case. 

To  apply  the  principles  to  the  case  under  consideration, 
and  what  is  it  1  Why,  that  no  return  of  non  est  inventtis 
has  ever  been  made  by  the  sheriff-^not  even  on  the  return 
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of  the  CO.  sa. — and,  as  Judge  Johnson  says  in  the  case  of 
Saunders  vs.  Bobo,  if  there  had  heen  a  surrender  of  the 
principal  after  the  8th  of  July,  and  before  the  next  term  in 
October,  it  would  have  falsified  the  alleged  return  of  non 
est,  and,  of  course,  the  return  would  have  been  null  and 
void,  even  if  it  had  been  regularly  made  at  its  date  and 
sworn  to.  For,  according  to  what  I  have  said,  no  return 
could  be  made  by  the  sheriff,  or  by  leave  of  the  court,  be- 
fore return  day;  and  if  I  were  now  to  allow  that  return 
to  stand,  as  though  it  were  properly  made  on  the  true  re- 
turn day,  as  I  think  might  be  done,  still  the  writ  would  be 
issued  before  its  completion,  and  would,  therefore,  be  pre- 
mature. 

It  would  be  going  too  far  to  alter  the  date  of  the  writ 
itself.  As  far  as  I  could  go,  it  would  be  to  regard  the  writ 
as  a  good  one  for  Mdrch  Term,  1845 ;  and  if  so,  the  bail 
came  in  time  to  have  the  surrender  of  their  principal,  made 
some  time  before,  confirmed,  in  discharge  of  their  liability. 
That,  in  effect,  is  the  purport  of  the  circuit  decision  ;  and 
which  is  confirmed,  upon  the  baiPs  paying  the  cost  which 
the  plaintiff  has  incurred  since  .the  commencement  of  the 
action  against  them ;  for  they  come  to  claim  the  favor  of 
the  court  after  the  time  when  they  should  have  been  fixed 
by  a  return  of  fion  est  inventus  ;  and,  hence,  must  submit 
to  such  terms  as  the  court  may  think  proper  to  impose. 
This  is  the  more  readily  done,  as  the  plaintiff  may  have 
been  misled  by  the  confusion  arising  from  our  decisions 
on  the  subject.     Motion  refused. 

Richardson,  Evans,  Wardlaw  and  Frost,  JJ.  con- 
curred. 

O'Neall,  J.  I  dissent,  holding  the  views  to  be  law 
which  are  expressed  in  Saunders  vs.  Hughes. 
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William  Lewis,  Ordinary,  vs,  Richard  It.  Spann. 
The  same  vs.  Margaret  C  Spann* 

Id  an  action  on  an  administration  bond  against  the  sureties,  plain- 
tiff, in  his  replication  to  the  plea  of  performance,  alleged  a  judgment 
recoveied  by  A,  against  the.  administratrix,  on  a  debt  of  her  intestate, 
and  a  devastavit  The  rejoinder  alleged  that  partition  had  been  had 
in  the  Court  of  Equity,  of  the  property  of  the  intestate,  before  A's 
judgment  was  recovered,  and  that  the  decree  provided  that  the  prop- 
erty allotted  to  the  distributees  should  be  subject  in  their  hands  to 
the  liens  of  any  judgments  and  executions  which  might  be  recovered 
against  the  administratrix,  and  should  be  subject  to  be  sold  by  virtue 
thereof  That  A.  ofterwards  recovered  his  judgment  and  issued  ex* 
ecution,  and  that  the  sheriff  <' under  and  by  virtue  of  the  execution, 
sold"  some  of  the  slaves  allotted  to  the  distributees,  and  that  they 
were  bid  off  for  a  sum  more  than  sufficient  to  satisfy  A's  execution. 
Held,  on  general  demurrer, 

1.  That  A  had  a  right  to  levy  and  sell  the  property  allotted  to  the 
distributees. 

2.  That  under  the  allegation,  "  that  under  and  by  virtue  of  tlie  ex- 
ecution, the  sheriff  sold"  property,  the  law  inferred  a  levy,  and  that 
the  sheriff  had  received  the  proceeds  of  the  sale,  and  therefore  that 
A's  execution  was  satisfied. 

A  levy  under  an  execution  is  an  implied  satisfaction  of  the  debt, 
to  the  value  of  the  property  levied  on.  Vide  May$on  vs,  Irby  4* 
Day,  in  note. 

Before  O'Neall,  J.  at  Sumter,   Spring  Term,  1844. 

These  were  actions  of  debt  against  the  sureties,  on  the 
administratioQ  bond  of  Eleanor  Spann,  adnninistratrix  of 
Charles  Spann,  junior.  To  pleas  of  performance,  the 
plaintiff  alleged  a  recovery  by  the  Bank  of  Charleston,  in 
1841,  of  a  judgment  against  the  administratrix  for  a  debt 
of  her  intestate.  That  at  the  time  of  the  recovery,  goods 
and  chattels  of  the  value  of  the  judgment  had  come  to  the 
hands  of  the  administratrix,  which  said  goods  and  chattels 
she  afterwards  wasted,  eloigned  and  converted  to  her  own 
use,  &c.  The  defendants,  in  their  rejoinder,  admitted  the 
recovery  of  the  judgment,  and  that  the  administratiix  had 
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at  the  time,  a  sufficiency  of  assets  to  pay  the  debt.  They 
thea  alleged  that  in  1837,  partition  was  had  in  the  Court 
of  Eiquity  by  the  distributees  of  the  intestate,  of  his  estate. 
That  the  court,  in  confirming  the  return  of  the  commis* 
sioners,  "  ordered  and  decreed,  that  in  case  any  suits,  judg- 
ments or  executions,  either  in  law  or  equity,  should  be  ob- 
tained against  the  administratrix  for  debts  due  by  the  es* 
tate,  that  the  same  should  have  a  lien  upon  the  slaves  or 
other  property  of  the  estate  of  the  intestate,  allotted  and 
delivered  to  each  distributee,  and  should  be  subject  to  be 
sold  by  virtue  thereof"  That  in  1841,  the  Bank  of  Charles- 
ton obtained  their  judgment,  and  at  the  same  time  M.  In-r 
glesby  and  J.  S.  Inglesby  obtained  a  judgment  against  the 
administratrix  for  a  debt  of  her  intestate.  Thatexecu-* 
tions  were  issued  on  the  judgments,  and  that  the  sheriff  of 
Sumter  district,  under  and  by  virtue  of  the  executions,  sold 
a  tract  of  land  of  the  intestate,  and  certain  slaves,  which 
were  allotted  and  delivered  on  the  partition  to  the  distrib- 
utees, and  which  were  of  valne  more  than  sufficient  to  sat- 
isfy the  executions.  That  the  land  was  bid  off  for  ten 
dollars,  and  the  slaves  for  three  thousand  nine  hundred  and 
sixty-five  dollars,  which  sum  was  more  than  sufficient  to 
satisfy  both  the  executions.  The  rejoinder  concluded  by 
traversing  the  allegation  that  the  administratrix  had  wast* 
ed,  <&c.  the  assets  of  her  intestate.  The  plaintiff  demur* 
red  generally,  and  the  defendants  joined  in  demurrer. 

The  presiding  judge  ruled,  that  the  rejoinder  presented 
a  sufficient  answer  to  the  replicatian.  It  showed  a  satis- 
faction of  the  debt  of  the  Bank  of  Charleston,  by  a  levy 
on  the  land  and  slaves  of  the  intestate,  and  that  the  pro* 
ceeds  of  that  levy  were  sufficient  to  pay  the  same.  It  was 
true,  that  generally  the  land,  after  partition,  was  not  liable 
to  be  sold  under  an  execution  against  the  administratrix; 
but  here  the  distributees  took  their  title  on  that  express 
condition.  The  same  rule  did  not,  however,  hold  in  refer* 
ence  to  personalty  ;  that  unquestionably  was  liable  to  the 
executions  issued  to  collect  the  debts  of  the  deceased,  un« 
til  legally  and  absolutely  disposed  of  by  the  administratrix. 
In  this  case,  the  decree  in  partition  merely  suffered  the  poe* 
session  of  the  administratrix  to  be  changed  to  tbiit  of  th0 
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distribatees,  but  at  the  same  time  declared  the  property  to 
be  liable  to  the  payment  of  the  intestate's  debts,  and  sub- 
ject to  executions  against  the  administratrix ;  this  made 
the  distributees  stand  as  in  her  right  and  place. 

The  demurrer  was  overruled,  but  the  plaintiff  had  leave 
to  surrejoin.     He  appealed. 

Withers  6^  /.  ^.  Q.  Richardson^  for  the  motion,  ci- 
ted 6  Stat.  163  ;  1  Dev.  Eq.  516 ;  2  Camp.  N.  P.  452 ;  4 
Mass.  R.  403  ;  14  Wend.  260  ;  23  lb.  498  ;  Gilb.  Law  of 
Ex'on.  24 ;  8  Cow.  194 ;  2  Saund.  47,  note  a,  last  ed.  2 
Tidd,  1019,  937 ;  2  Ld.  Ray.  1072 ;  Coke  Lit.  352,  a ;  1 
M'M.  100,  380. 

Moses  ^  W.  F.  Desaussurey  contra,  cited  2  Hill,  403  ;  1 
M'M.  350  ;  I  P.  Wms.  243  ;  2  At.  480  ;  3  Ves.  563 ;  2  lb. 
240  ;  2  Hill,  522  ;  1  Phil.  Ev.  321,  354  ;  30  Law  Lib.  439  ; 
4  Barn,  and  Ad.  412. 

Curia^  per  O'Neall,  J.  In  pleading,  the  rule  is,  if  the 
party  objecting  intends  to  avail  himself  of  any  defect  not 
of  substance,  he  must  demur  specially.  1  Chitty's  Plead. 
642.  Thus  if  a  plea,  replication  or  rejoinder  be  double,  it 
is  ground  of  special,  but  not  of  general  demurrer.  I  Chit. 
Plead.  512.  For  if  the  whole  matter  thus  defectively 
stated,  or  either  of  the  facts  set  out  as  the  defence,  be 
enough  to  bar  the  plaintiff,  upon  a  general  demurrer  the 
defendant  is  entitled  to  judgment.  In  pleading,  the  state* 
ment  of  several  facts  does  not  necessarily  subject  it 
to  the  objection  of  duplicity.  Whenever  several  mat- 
ters are  constituent  parts  of  the  same  entire  defence,  and 
form  one  connected  proposition,  or  are  alleged  as  induce- 
DQients  to,  or  as  a  consequence  of,  another  fact,  then  they 
may  be  stated,  and  the  pleading  will  not  be  double.  1  Chit- 
tySs  PI.  512.  The  degree  of  certainty  requisite  in  a  replication 
or  rejoinder,  is  certainty  to  a  certain  intent  in  general, 
which  is  such  a  statement  as  ''  upon  a  fair  and  reasonable 
construction  may  be  called  certain,  without  recurrence  to 
possible  facts  which  do  not  appear."  1  Chitty's  Plead.  237. 
That  greatest  degree, '' certainty  to  a  certain  intent  in  eve- 
ry particular,"  which  is  not  merely  a  rule  of  construction, 
bat  also  of  addition,  and  requires  that  not  only  the  facts 
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should  be  stated  in  the  most  precise  way,  but  also  that 
all  the  facts  which  shew  that  those  stated  as  the  cause  of 
action  or  defence  cannot  be  controverted,  is  seldom,  if  ever, 
required.  Perhaps  it  may  be,  as  was  said  by  judge  Buller, 
in  Dovaston  vs,  Payne,  2  H.  Black.  630,  applicable  to  pleas 
oi  estoppel.  But  in  general,  as  was  said  by  Ch.  J.  DeGre^, 
in  the  Kin^  vs.  Home,  Cowp.  682,  it  ''  is  rejected  in  all  ca- 
ses, as  partaking  of  too  much  subtlety." 

Having  stated  these    rules  as  preliminary  to  the  consid- 
eration of  the  defendant's  rejoinder,  to  which  the  plaintiff 
demurred  geoerally,  I  will  now  address  myself  to  the  case 
presented  to  us.     The  actions  were  against  the  defendants 
as  sureties  of  Eleanor  Spaun  in  her  administration  bond. 
They  severally  pleaded  non  est  factum.,  and  performance. 
Upon  the  former,  issue  was  joined  ;  to  the  latter  the  plain- 
tiff replied,  setting  out  the  debt  to  the  Bank  of  Charleston, 
by  judgment  against  the  administratrix,  and  a  devastavit. 
To  this  the  defendants  rejoined,    by  admitting  that  the  as- 
sets of  the  deceased  were  sufficient   to  pay  his  debts ;  that 
the  heirs  and  distributees  had    instituted    proceedings  in 
Equity  for  partition^  whereby  the  real  and  personal  estate 
of  the  deceased  had  been  distributed,  but  that  in  that  case 
the  rights  of  creditors  had  been  preserved,  and  that  the  pro- 
perty had  been  declared  by  the  decree  of  the  Court  of  Equi- 
ty, directing  partition,  to  be  liable  to  the  lien  of  the  judg- 
ments and^.  fd^s.  which  might    be  recovered  and  issued 
against  the  said  Eleanor,  as  administratrix  ;  and  that  un- 
der and  by  virtue  of  the^.  fa^s.  of  the  Bank  of  Charles- 
ton and  of  M.  Inglesby  and  J.  S.  Inglesby,  against  the  said 
Eleanor,  as  administratrix,  for  the  debts  of  her  intestate,  the 
sheriff  of  Sumter  had  sold  a  part  of  the  land  of  the  deceas- 
ed for  $10,  and  a  part  of  his  slaves  for  $3966,  which  was 
more  than  enough  to  satisfy  ihe  said  executions  ;  and  con- 
cluded   with  a  traverse  of  the  devastavit,  and  prayer  of 
judgment,  if  the  plaintiff  ought  to   have  or  maintain  his 
action. 

The  first  rule  in  framing  a  rejoinder  is,  that  it  should  sup- 
port the  plea.  Now,  does  this  replication  support  the  plea  ?  It 
shews  that  the  administrtrix  did  perform  her  duty  according 
to  law,  ia  delivering  the  intestate's  estate  to  the  distributees. 


Columbia,  Mat,  1845.  433 

in  pursuance  of  a  decree  of  a  court  of  competent  jurisdic- 
tion, which  e^narded  the  rights  of  the  creditors ;  and 
that  the  plaintiff  in  the  case  before  us  had  sustained 
no  injury,  inasmuch  as  the  sheriff  had  made  the  mo- 
ney claimed  by  thejf.  fa,  and  that,  therefore,  she  had 
not  wasted  the  goods.  Is  the  matter  sufficiently  and  prop- 
erly set  out  in  the  rejoinder  1  is  answered  by  saying,  that 
a  general  demurrer  does  not  make  that  question.  But  I  am 
very  much  disposed  to  say  that  the  rejoinder  is  sufficient, 
if  even  tested  by  a  special  demurrer.  For  the  matter  set 
out,  makes  only  one  entire  defence.  The  proceedings 
in  equity  were  necessary,  to  shew  that  Eleanor  Spann  had 
not  been  guilty  of  a  devastavit  in  permitting  the  property 
to  go  out  of  her  hands,  and  that  out  of  it  the  plaintiff  had 
rightfully  obtained,  or  might  obtain,  satisfaction.  Putin 
this  way,  it  would  only  make  one  defence,  consisting  of 
two  parts.  But  in  another  point  of  view  it  would  steer 
clear  of  the  objection  of  duplicity.  For  the  statement  of 
the  proceedings  in  Equity  may  be  considered  as  induce^ 
ment  to  the  defence,  that  out  of  the  assets  of  the  estate, 
the  plaintiff,  notwithstanding  the  partition,  had  the  right  to 
have,  and  had  in  law  obtained,  satisfaction  ;  and  that  there- 
fore there  was  no  devastavit  by  defendant's  principal.  The 
decree  set  out,  clears  up  the  objection  which  possibly  might 
have  been  made  to  the  creditor's  proceeding  by  execution 
against  the  land  or  goods  after  partition,  by  shewing  that  the 
distributees  took  subject  to  that  right.  The  facts,  too,  are 
laid  with  sufficient  certainty  ;  if  that  question  could  be 
considered  on  a  general  demurrer,  which  I  by  no  means 
admit.  Ask  the  question  upon  this  pleading :  has  not  the 
plaintiff  had  satisfaction  of  the  debt?  The  answer  must 
be  in  the  affirmative,  unless  you  look  to  possible/acts. 

In  considering  a  rejoinder,  we  cannot  look  beyond  it, 
and  suppose  a  state  of  facts  which  might  avoid  it.  It  is 
the  business  of  the  plaintiff,  if  such  exist,  to  state  them  by 
way  of  surrejoinder. 

It  was  argued  that  the  decree  in  equity  set  out  in  the 
rejoinder,  was  inter  alios,  and  therefore  could  neither  be 
pleaded  nor  given  in  evidence  against  the  plaintiff.  But 
that  argument  proceeds  upon  a  mistake ;  the  decree  here 
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is  not  presented  as  an  estoppel,  nor  even  in  bar ;  it  is  part 
of  the  title  of  the  distributees  to  the  possession  of  the  as- 
sets  of  Charles  Spann  deceased,  which  shews  that  notwith- 
standing it,  yet  the  plaintiff  may,  and  of  right  could,  en- 
force his  execution,  as  he  might  and  could  have  done  if 
the  assets  had  been  in  the  hands  of  the  administratrix.  In 
this  point  of  view  it  is,  like  every  other  fact  which  clears 
up  a  case  and  removes  objections  which  might  otherwise 
be  set  up  by  third  persons,  admissible  evidence. 

But  it  was  argued  and  put  with  great  force,  that  conce- 
ding all  which  is  stated  in  the  rejoinder,  still  the  plaintiff 
was  not  barred.  1  think,  however,  that  the  rejoinder  pre- 
sents a  statement  of  facts  from  which  a  devastavit  is  clear- 
ly negatived.  It  is  in  this  way  that  I  arrive  at  that  con- 
clusion. A  levy  of  a  value  equal  to  the  debt  demanded, 
undisposed  of,  is  in  law  a  satisfaction.  This  was  fully  ad- 
judged in  May  son  vs.  Irby  ^  Day^  decided  at  Dec.  session, 
1828,  in  Columbia,  in  the  Court  of  Appeals  in  Equity, 
MSS.  Book  D.  p.  109.  In  that  case  the  execution  of 
Irby  had  been  levied  on  a  negro,  which  had  been  suffered 
to  remain  in  possession  of  the  defendant  in  execution,  and 
had  been  by  him  carried  away  ;  the  plaintiff  released  that 
levy,  and  levied  on  other  property  which  had  been  previ- 
ously attached  by  Mayson  ;  it  was  held  that  the  execution 
could  not  be  enforced  further,  until  the  previous  levy  had 
been  disposed  of  in  satisfaction  of  the  execution.  Taking 
this  as  settled  law,  what  is  the  legal  inference  from  the 
fact  of  sale  stated  in  the  rejoinder  1  It  is,  that  the  sheriff 
had  levied  on  and  sold  under  the  executions,  the  property  of 
the  intestate,  to  a  sum  sufficient  to  pay  the  debt  of  the 
plaintiff.  This  states  more  than  a  legal  satisfaction,  it  is  a 
satisfaction  in  fact.  For  that  there  was  a  levy,  is  to  he 
inferred  from  the  sale — and  from  the  sale,  to  a  sum  equal 
to  the  debt,  satisfaction  in  fact,  necessarily  results,  unless 
in  some  way  it  be  shown  it  could  not.  For  when  a  sber- 
iff  sells  property  for  cash,  the  legal  presumption  is,  he  has 
the  money,  until  he  shows  that  without  any  fault  on  bis 
part,  he  did  not  and  could  not  get  it.  How  the  qualifica- 
tion suggested  to  the  legal  presumption  just  stated  can  in 
in  this  case  exist,  I  do   not  perceive*     Still,  if  it  does,  the 
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plaintiff  can   have   the  benefit  of  it  in  his   surrejoinder, 
which  he  was  by  the  circuit  decision  allowed  to  put  in. 
M     The  motion  is  dismissed. 

Richardson,  Evans,  Butler  and  Frost,  JJ.  con- 
curred. 

Wardlaw,  J.  dissented. 

*/?.  Mayson  vs.   Irby  4*  Day, 
Heard  at  Laurens^  before  Desaussure,  Ch.  July^  1828. 

By  the  Ch.  The  briefs  furnished  the  court  in  this  case,  accoiniMh 
ny  this  decree,  and  form  part  of  it  The  case  is  substantially  as  lol* 
lows :  Mr.  Irby,  one  of  the  defendants,  obtained  a  judgment  at  law 
against  George  Teague,  at  Nov.  court,  in  the  year  1826,  for  $630, 
together  with  interest  and  costs ;  and  an  execution  was  lodged  in  the 
office  of  the  sheriff  of  Laurens  district  Whereupon,  a  levy  was 
made  on  the  13th  Dec.  1826,  on  a  female  slave,  (Dorcas)  the  prop- 
erty of  the  said  Teague.  The  sheriff  permitted  her  to  remain  in 
the  possession  of  the  said  Teague,  on  a  stipulation  in  writing  made 
by  one  lawyer  Boyd,  that  she  should  be  forthcoming  on  the  ensuinff 
sate  day.  The  said  slave  remained  in  the  possession  of  the  said 
Teague,  until  the  Ist  Dec.  1827,  when  the  said  Teague  privately 
removed  himself  and  all  his  personal  property,  (including  the  slave 
Dorcas)  out  of  the  limits  of  the  State,  except  a  slave  named  Beverly, 
who  refused  to  go  with  him.  Mr.  Irby,  finding  that  the  property 
levied  upon  under  his  execution  had  been  carried  off,  caus^  a  levy 
to  be  made  on  the  slave  Beverly,  and  he  has  been  sold  under  that 
execution,  and  Mr.  Irby  has  had  the  benefit  of  that  sale.  After 
Teague's  flight  with  Dorcas  and  other  property,  and  before  the  levy 
on  Beverly  under  the  execution  of  Mr.  Irby,  Mr.  Mayson,  the  com- 
plainant, a  creditor  of  Teague,  had  caused  an  attachment  to  be  is- 
saed,  and  Beverly  was  seized  under  that  attachment,  and  the  said 
slave  was  delivered  to  him  on  his  giving  bond  to  the  sheriff  for  his 
forthcoming.  He  afterwards  delivered  him  up  to  the  sheriff,  by 
whom  he  was  sold  under  Mr.  Irby's  execution,  as  before  stated.  A 
good  deal  of  evidence  was  given  in  the  cause,  which  is  contained  in 
my  notes  taken  at  the  hearing,  which  accompany  this  decree  as 
part  thereof  At  the  hearing,  it  was  argued  on  behalf  of  the  com- 
plainant, that  as  Mr.  Irbv  had  two  securities,  and  Mr.  Mayson,  an- 
other creditor  of  Teague,  had  only  one,  he  was  bound  to  use  that  one 
which  would  leave  the  other  to  the  second  creditor ;  and  not  having 
done  so,  he  should  bear  any  loss  which  may  have  been  sustained. 
The  principle  stated  is  a  sound  equitable  one,  but  its  apphcation  de- 
pends on  circumstances.  It  does  not  appear  to  me,  tnat  a  creditor 
levying  on  personal  property  of  his  debtor  under  an  execution,  is 
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bound  to  follow  up  that  levy  by  an  actual  and  immediate  sale,  at  the 
risk  of  losing  his  priority  of  hen  on  the  other  persona]  estate  of  the 
debtor,  in  case  that  property  should  perish  by  natural  death,  confla- 
gration or  other  casualty ;  or  even  by  its  being  abstracted  from  th^ 
operation  of  the  levy,  by  the  misconduct,  fraud,  or  bad  faith  of  the 
debtor.  It  is  very  much  the  habit  of  the  country,  (and  a  very 
kind  and  benevolent  one  it  is)  for  creditors,  when  they  have  obtained 
judgments  and  made  levies  on  the  property  of  their  debtors,  to  be  in- 
dulgent to  them,  and  to  give  them  time  and  opportunity  to  collect 
their  funds  and  pay  off  the  money  due  on  the  judgments  and  eieca- 
tions,  without  making  enormous  sacrifices  by  ruinous  public  sales: 
and  I  have  never  before  heard  it  argued,  that  if  the  property  levied 
on  perished  or  was  put  out  of  the  way,  that  creditors  lost  their  right 
of  priority,  and  their  power  to  make  new  levies  on  other  property  of 
the  debtor,  notwithstanding  that  property  had  been  levied  on  by 
younger  judgements,  or  even  attachments.  Indeed,  according  to  oar 
usage,  (perhaps  difTerent  from  the  English  practice,)  where  execa- 
tions  are  lodged  merely  to  bind,  and  younger  executions  actually 
levy  on  the  personal  property  and  make  sales,  the  officer  is  bound  to 
apply  the  proceeds  of  the  sales  to  the  elder  executions. 

There  is  but  one  ground  upon  which  I  apprehend  that  the  owner 
of  the  first  execution  and  levy  might  be  postponed  to  the  younger, 
and  that  is  where  he  connives  with  the  debror,  and  designedly  ena- 
bles him  to  commit  a  fraud,  by  which  subsequent  creditors  are  in- 
jured. In  that  case,  the  court  ever  jealous  of  fraud,  and  indignant  at 
its  perpetration,  would  make  the  creditor  holding  the  prior  lien, 
and  fraudulently  abusing  it  to  the  prejudice  of  the  younger  creditor, 
sustain  the  loss,  for  fraud  contaminates  and  vitiates  everything. 

I  do  not,  however,  perceive  in  the  case  we  are  considering,  any 
evidence  of  fraud  on  tne  part  of  Mr.  Irby.  Indeed,  the  court  would 
require  very  strong  proof,  direct  or  circumstantial,  to  induce  it  to 
ascribe  fraud  to  a  man  of  known  gooJ  character. 

It  appears  to  me,  therefore,  on  a  review  of  all  the  circumstances, 
that  the  complainant  is  not  entitled  to  relief  against  the  defendant, 
Irby.  With  respect  to  Mr.  Day,  the  sheriff,  who  is  also  a  defendant, 
it  does  appear  to  me  that  the  remedy  of  the  complainant,  if  he  has 
any  just  claim,  is  not  in  this  court.  The  complainant  substantially 
states  that  the  officer  has  not  done  his  duty,  by  which  the  complain- 
ant has  been  a  sufferer.  This  seems  to  me  a  question  of  damages, 
proper  for  a  court  of  law  and  for  a  jury.  It  is  therefore  ordered 
and  adjudged,  that  the  bill  be  dismissed  with  costs. 

The  complainant  appealed,  and  in  December,  1828,  the  appeal 
was  heard. 

Curia,  per  Colcock,  J.  We  are  constrained  to  take  a  different 
view  of  this  case  from  that  which  has  been  taken  by  the  chancellor. 
It  is  true  that  our  law  in  regard  to  the  lodging  of  executions  to  bind 
the  property,  does  differ  very  essentially  from  the  common  law  of 
England,  and  it  often  causes  us  great  regret  that  it  is  so ;  for  it  pro- 
duces innumerable  embarrassments,  and  may  be,  and  no  doubt  often 
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is,  the  means  of  practicing  frauds.  But  altbough  we  permit  the  old- 
er executions  to  take  ihe  money,  and  to  retain  their  priority  even  when 
not  enforced,  yet  we  have  never  carried  the  doctrine  so  far  as  to  suf- 
fer the  plaintiff  or  sheriff  to  levy  on  property,  and  to  release  it  at 
will,  to  the  injury  of  others.  When  a  levy  is  once  made,  the  execu- 
tion is  satisfied.  The  property,  therefore,  was  in  the  sheriff,  and  he 
left  it  with  the  debtor,  under  a  bond  of  indemnity  given  by  James 
Boyd.  If  the  plaintiff  thought  proper  to  discharge  the  levy,  that 
was  his  own  act,  and  may  amount  to  a  release  of  the  sheriff's  liabil- 
ity to  him,  but  cannot  be  suffered  to  prejudice  the  rights  of  others. 
This  is  not  imputed  to  the- defendant,  Irby,  as  a  fraud  in  any  moral 
sense,  but  it  was  an  illegal  proceeding,  after  putting  it  in  the  power 
of  his  debtor  to  carry  off  the  property  levied  on,  then  to  discharge 
the  levy,  for  the  purpose  of  taking  other  property  from  another  cred- 
itor, who  had  in  the  mean  time  obtained  a  lien  on  it ;  and  to  the 
complainant  it  is  not  material  whether  this  was  the  result  of  fraud, 
or  mere  negligence,  or  a  mistaken  view  of  his  rights. 

Irby,  by  the  sheriff,  had  taken  his  debtor's  property.  It  is  enough 
that  it  was  their  business  to  take  care  of  it.  I  do  not  mean  to  go  so 
far  as  to  say,  that  if  the  wench  Dorcas  had  died  after  the  levy,  that 
Irby  may  not  have  proceeded  against  any  other  property  of  his  debt- 
or. But  if  sue  h  other  property  was  in  the  mean  time  encumbered 
with  other  liens,  I  will  not  determine  that  even  in  that  case  it  could 
be  taken  from  other  creditors. 

The  question  here,  however,  stands  on  very  different  grounds  ;  for 
in  fact  the  wench  is  now  in  the  possession  of  Boyd,  who  was  bound 
to  deliver  her  to  the  sheriff;  and  she  is  still  bound  by  the  execution 
and  levy — she  is  the  sheriff's.  His  sale  of  Beverly  under  the  exe- 
cution was  illegal,  and  the  complainant  is  entitled  to  the  proceeds  of 
the  said  slave,  or  so  much  as  may  be  necessary  to  pay  his  debt.  Jf 
after  the  sale  of  Dorcas  there  is  ar.y  balance  due  on  the  execution 
of  Irby,  and  the  sum  for  which  Beverly  sold  is  more  than  sufficient 
to  pay  the  complainant,  the  surplus  may  be  applied  to  Irby's  execu- 
tion, so  far  as  we  can  see  the  matter  in  this  case. 

It  is  therefore  ordered  and  decreed,  that  the  decree  of  the  Chancel- 
lor be  reversed,  and  that  the  defendants  pay  the  demand  of  the  com- 
plainant, or  so  much  thereof  as  the  negro  Beverly  will  pay. 

NoTT  and  Johnson,  JJ.  concurred. 
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William  H.  Byne  vs,  Enoch  Byne. 

Where  the  service  of  a  writ  was  set  aside  as  illegal,  and  the  plaintiS^ 
without  discontinuing  the  firs^,  issued  a  second  writ  for  the  same 
cause,  hddj  that  the  pendency  of  the  ^rst  could  not  be  objected  to 
the  second. 

Under  the  Act  of  '39,  an  attachment  may  be  issued  on  the  bond  of 
the  plaintiff's  agent,  whereby  he  personally  undertakes  to  pay  to  tho 
absent  debtor  the  damages  he  may  sustain,  d&c. 

Under  the  Act  of  44,  an  attachment  may  be  served  by  seizing  the 
property,  and  retaining  it  until  the  party  in  whose  possession  it  m 
found  shall  give  bond  as  required  by  the  Act 

Before  Frost,  J.  at  Edgefield,  Spring  Term,  1846. 

This  was  a  motion,  predicated  ou  a  rule,  to  compel 
the  sheriff  to  pay  over  to  the  plaintiff,  in  satisfaction  of  his 
judgment  and  execution,  certain  moneys  which  the  sheriff 
had  raised  by  sale  of  the  defendant's  property. 

It  appeared  that  in  November  1844,  Charles  Hall,  Moore 
and  Davis  and  others,  issued  writs  of  attachment  against 
the  defendant,  Enoch  Byne,  under  which  the  sheriff  took 
the  property,  the  proceeds  of  which  were  in  question,  out 
of  the  possession  of  W.  H.  Byne.  That  W.  H.  Byne  im- 
mediately instituted  proceedings,  which  resulted  in  an  or- 
der of  the  Court  of  Appeals,  (see  Moore  and  Davis  vs. 
Byne  and  Hust,  ante,  98)  that  the  sheriff  restore  to  him 
the  possession  of  the  property.  That  the  bonds  which 
were  given  before  the  writs  issued  were  signed  in  the 
names  of  the  agents  who  executed  them,  and  not  in  the 
names  of  the  plaintiffs.  That  on  the  21st.  December,  1844, 
the  jailer  of  Edgefield  district,  in  pursuance  of  the  order 
of  the  court  of  Appeals,  delivered  to  L.  T.  Wigfall,  for  W. 
H.  Byne,  the  property  which  had  been  taken  out  of  B3rne's 
possession ;  that  as  soon  as  the  property  was  delivered, 
John  Mays,  a  deputy  sheriff  for  said  district,  announced 
that  he  took  possession  of  the  said  property,  and  did  take 
possession,  at  the  same  time  forbidding  the  negroes  to 
leave  the  jail ;  that  after  the  deputy  had  thus  resumed  the 
possession  of  the  property,  he  was  asked  by  N.  L.  GriffiUi 
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by  what  authority  he  had  acted,  and  that  he  then  drew 
from  his  pocket  writs  of  attachment  at  the  suits  of  Charles 
Hall,  Moore  and  Davis  and  others,  which  had  been  issued 
that  day,  and  handed  copies  to  L.  T.  Wigfall,  who  ac- 
cepted them  for  W.  H.  Byne.  It  further  appeared  that  be- 
fore the  second  writs  were  issued,  the  first  had  been  mark- 
ed discontinued  by  the  plaintiffs  in  the  clerk's  office,  but 
the  costs  had  not  been  paid ;  and  that  the  condition  of  the 
bond  which  was  given  to  the  defendant  before  the  issuing 
of  the  second  writ  in  the  case  of  Charles  Hall,  (to  which 
the  conditions  of  the  bonds  in  the  other  cases  conformed) 
was  as  follows. 

"Whereas,  the  above  bound  Benjamin  C.  Yancey,  as 
agent  aforesaid,  is  about  to  issue  and  sue  out  of  the  Court 
of  Common  Pleas  for  the  district  of  Edgefield,  a  writ  of 
attachment,  to  attach  the  moneys,  goods,  chattels,  debts  and 
books  of  account,  as  also  the  lands,  leasehold  estates,  and 
chattels  real,  of  the  above  named  Enoch  Byne,  now  said 
to  be  absent  from  and  without  the  limits  of  the  said  State, 
for  a  certain  debt  due  by  the  said  Enoch  Byne  to  the  said 
Charles  Hall : 

"Now,  therefore,  the  condition  of  the  above  obligation  is 
such,  that  if  the  above  bound  Benjamin  C.  Yancey,  as 
agent  aforesaid,  his  heirs,  executors  or  administrators,  shall 
and  do  well  and  truly  pay  or  cause  to  be  paid  unto  the 
above  named  Enoch  Byne,  his  certain  attorney,  executors, 
administrators  or  assigns,  all  such  damages,  costs,  and 
charges,  as  he  the  said  Enoch,  his  heirs,  executors  or  ad- 
ministrators, shall  be  put  to  or  sustain  by  reason  or  in 
consequence  of  any  illegal  conduct  in  obtaining  the  writ 
of  attachment  about  to  be  issued  as  aforefaid,  then  the 
above  abligation  to  be  void  and  of  none  effect ;  or  else  to 
remain  in  full  force  and  virtue." 

The  plaintiff's  judgment  was  obtained  some  time  after 
the  second  writs  were  issued  and  served. 

On  behalf  of  Enoch  Byne,  and  in  support  of  the  plain- 
tiff's claim  to  the  funds  in  the  sheriff's  hands,  a  motion  was 
made  to  set  aside  the  attachment  writs  which  were  issued 
on  the  21st.  December,  on  the  grounds,  1.  That  the  writs 
issued  for  the  same  causes  in  November  had  not  been 
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legally  discontinued.  2.  That  the  bonds  on  which  the 
second  writs  issued,  were  void.  The  plaintiff  further 
moved  that  the  funds  in  the  sheriff*  s  hands  be  paid  to  him, 
on  the  ground  that  the  service  of  the  writs  on  the  21st. 
December,  was  illegal  and  void. 

The  presiding  Judge  overruled  all  the  objections,  and 
discharged  the  rule  against  the  sheriff.  The  plaintiff  and 
Enoch  Byne  appealed,  and  now  renewed  their  motion  that 
the  sheriff  be  ordered  to  pay  the  money  over  to  the  plain- 
tiff. 

Bailey^  Attorney  General^  and  Wigfall^  for  the  mo- 
tion. 

Gray^  contra. 

The  opinion  of  the  Court  was  delivered  by  Frost, 
J.  who  after  stating  some  of  the  facts  of  the  case  pro- 
ceeded as   follows. 

The  first  objection  to  the  writs  of  Hall,  and  others 
named,  is,  that  new  writs  could  not  be  issued  until  the 
costs  of  the  former  were  paid.  The  objection,  in  effect, 
affirms  that  the  first  writs  are  not  regularly  discontinued, 
but  are  still  pending.  At  the  same  time  it  is  insisted 
that  the  first  writs  are  illegal,  because  the  bonds  given 
by  the  plaintiffs,  by  the  form  of  the  execution  of  themi 
bind  neither  the  principals  nor  the  agents,  and  are  void  as 
the  obligations  of  either.  The  writs  issued  in  November 
were  not  served  by  the  delivery  of  copies  to  W.  H.  Byne, 
who  was  in  possession  of  the  property  alleged  to  belong 
to  the  absent  debtor,  but  the  service  was  made  by  the 
sheriff's  taking  possession  of  the  property.  In  Moore  and 
Davis  vs.  Byne  and  Hfist,  at  December  term,  it  was  de- 
cided that  the  service  of  those  writs  by  the  seizure  of  the 
property  into  the  possession  of  the  sheriff,  was  illegal,  and 
the  property  ordered  to  be  restored  to  W.  H.  Byne.  That 
decision  supersedes  both  of  the  questions  concerning  the 
discontinuance  of  the  first  five  writs,  and  the  validity  of 
the  bonds.  An  illegal  service  of  process  is  not  the  com- 
mencement of  an  action,  the  pendency  of  which  may  be 
objected  to  a  second  suit;  and  if  the  writs  are  set  aside 
for  an  irregular  service,  it  is  not  material  to   go  beyond, 
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and  enquire  whether  the  bonds  on  which  they  issued  were 
regular. 

The  next  objection  is,  that  the  bonds  on  which  the 
writs  issuf  d  are  void,  because  the  condition  of  each  recites 
that  a  writ  is  about  to  be  sued  out,  not  by  the  plaintiff,  but 
by  the  agent. 

It  was  decided  in  the  case  of  Dillon  vs.  Watkins^  2  Sp. 
445,  that  under  the  Act  of  1839  the  clerk  was  required  to 
issue  a  writ  of  attachment,  on  a  bond  given  by  the  agent 
of  the  plaintiff.  The  condition  of  the  bond  in  this  case 
expresses,  with  sufficient  certainty,  the  obligation  of  B.  C. 
Yancy,  agent  of  Charles  Hall,  to  pay  to  Enoch  Byne  the 
damages  he  may  sustain  by  any  illegal  conduct  in  issuing 
the  writ  of  attachment  against  him,  at  the  suit  of  Charles 
Hall,  for  a  debt  due  by  Byne  to  Hall,  pursuant  to  the  Act 
of  1839. 

The  remaining  objection  is,  that  the  writs  were  never 
lawfully  levied  on  the  property ;  nor  served  on  any  one  as 
garnishee,  who  was  in  the  possession  of  the  property  at 
the  time  of  the  service  or  since. 

The  first  section  of  the  Act  to  amend  the  attachment 
laws  of  this  State,  passed  in  Dec.  1844,  (11  Stat.  290,) 
provides  that  the  person  in  whose  possession  any  property 
of  the  absent  debtor  shall  be  attached,  who  shall  not  claim 
the  same  as  creditor  in  possession,  shall  surrender  the 
same  to  the  sheriff;  or  shall  enter  into  bond  to  the  sheriff 
not  to  waste  or  eloign  the  property  attached. 

The  second  section  provides  that  if  the  plaintiff,  or  any 
person  authorized  by  him,  will  make  oath  that  any  per- 
son^who  is  summoned  as  garnishee,  has  in  his  possession 
any  property  of  the  absent  debtor,  and  that  such  person  is 
about  to  remove  the  property  from  the  State,  or  waste  or 
destroy  the  same,  the  sheriff  shall  cause  the  person  hav- 
ing such  property  of  the  absent  debtor  in  his  possession, 
to  enter  into  bond  with  sureties,  that  the  obligee  shall  sur- 
render the  property  according  to  law. 

The  mischief  which  this  Act  was  intended  to  prevent, 
was  the  frequent  waste  and  removal  from  the  State,  of 
the  goods  attached,  by  the  garnishees,  whom  the  law  pre- 
viously permitted  to  remain   in  possession.     To  correct 
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this  abuse  and  secure  the  rights  of  the  attaching  creditors, 
it  is  provided  *  that  in  all  cases  property  attached  shall  be 
taken  into  the  custody  of  the  sheriff.  Exception  is  only 
made  in  favor  of  a  garnishee  claiming  to  be  creditor  in 
possession,  against  whom  the  plaintiff  makes  no  charge  of 
an  intention  to  waste  or  remove  the  goods.  On  the  oath 
of  the  plaintiff  that  he  has  cause  to  believe  the  property 
attached  will  be  carried  out  of  the  State  or  wasted,  the 
sheriff  shall  and  may  cause  any  person  in  possession  to 
give  security  that  he  will  surrender  the  property  accord- 
ing to  law. 

The  authority  of  the  sheriff  extends  to  any  person 
whatever,  without  regard  to  any  claim  he  may  set  up  to 
the  property ;  otherwise  the  Act  would  be  easily  evaded, 
in  all  cases  requiring  its  interposition,  by  pretended  claims 
of  property  or  demands  against  the  absent  debtor. 

The  power  to  enforce  a  compliance  with  the  Act  is  not 
limited  or  defined.  The  terms  of  the  Act  are,  he  shall 
cause  the  person  having  the  property  to  give  the  security 
required.  The  emergency  is  an  alleged  danger  of  the  re- 
moval of  the  property  of  the  debtor,  the  only  means  of 
satisfaction  to  his  creditors,  beyond  the  jurisdiction  of  the 
court,  or  of  a  defeat  of  justice  by  wasting  the  means  which 
should  satisfy  its  demands.  The  omission  to  express  in 
the  Act  any  manner  in  which  the  sheriff  should  proceed, 
which  would  have  excluded  every  other  proceeding,  may 
well  be  understood  to  imply  the  intention  of  the  Legisia* 
ture  that  any  measures  which  the  circumstances  of  the 
case  might  render  necessary,  should  be  authorized. 

But  it  is  not  necessary  to  enquire  what  is  the  extent  of 
the  power  of  the  sheriff  under  this  Act.  The  question  in 
this  case  is,  whether  the  sheriff  may  not  retain  the  proper^ 
ty,  which  he  has  taken  under  an  attachment,  and  has  in 
his  power  and  control,  until  the  claimant  shall  give  the 
security  required.  Under  the  trover  Act  of  1827,  the  sher- 
iff is  required  to  ^'cause"  the  defendant  to  enter  into  bond 
for  the  production  of  the  chattel  sued  for.  It  has  been  de- 
cided in  Poole  vs.  Vernon,  2  Hill,  667,  that  he  may  arrest 
and  imprison  the  defendant  until  he  complies.  It  is  a 
much  inferior  exercise  of  power  to  compel  compliance  with 
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the  attachment  Act  by  distraining  the  property  of  the  de- 
fendant. It  is  intimated  in  that  case  that  an  arrest  of  the 
defendant  was  the  only  proper  mode  of  compelling  him  to 
give  bond.  But  it  is  to  be  noticed  that  the  defendant  had 
secreted  the  property,  and  the  sheriff  had  no  alternative. 
The  use  of  the  same  term  in  the  two  Acts  to  express  the 
duty  of  the  sheriff,  suggests  that  the  same  construction 
should  extend  to  both  Acts.  But  the  cases  are  widely  dif- 
ferent. Under  the  trover  Act  the  jurisdiction  of  the  court 
attaches  on  the  person  of  the  defendant,  and  by  coercion 
of  legal  process  he  may  be  compelled  to  perform  the  judg- 
ment of  the  court. 

The  Act  only  provides  a  security,  in  addition  to  the 
judgment,  by  a  lien  on  the  subject  of  the  action.  But  in 
a  suit  by  attachment,  the  defendant  is  not  amenable  to 
the  process  of  the  court,  and  if  the  goods  attached  are  re- 
moved or  wasted  by  an  absconding  or  insolvent  garnishee,  the 
jurisdiction  of  the  court  is  defeated  and  the  creditors  are  left 
remediless.  In  such  case  no  substitute  can  be  had  for  the 
property  attached,  and  as  possession  of  it  is  indispensable, 
the  duty  and  power  of  the  sheriff,  in  enforcing  the  securi- 
ty for  its  surrender,  should  be  chiefly  directed  to  the  use 
of  such  means  as  may  ensure  the  production  of  it,  to  satis- 
fy the  demands  of  the  suitors.  If  the  garnishee  absconds, 
the  delivery  of  the  goods  attached,  "according  to  law,"  can 
only  be  secured  by  taking  possession  of  them.  The  con- 
struction of  the  Act  which  will  authorize  the  sheriff  to  de- 
tain the  property  of  the  absent  debtor  which  may  have 
been  taken  into  his  possession,  Is  entirely  consistent  with 
the  terms  of  the  Act,  and  most  conducive  to  the  purposes 
for  which  it  was  passed. 

In  this  case  the  claimant  of  the  property  alleged  to  be- 
long to  the  absent  debtor,  was  probably  out  of  the  State 
when  his  agent  demanded  possession.  If  it  had  been  de- 
livered, the  action  would  have  been  defeated.  The  seizure 
of  the  property  under  the  attachment  writs  was  legal,  and 
the  service  of  them  valid ;  and  the  sheriff  was  authorized 
to  retain  the  property  until  security  was  given  for  its  forth- 
coming. 

The  case  of  Moore  and  Davis  vs.  Byne  and  Hust^  de« 
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termines  the  writs  issued  in  November  to  have  been  ille- 
gally served  by  the  sheriff,  in  taking  the  property  of  the 
absent  debtors  from  the  possession  of  W.  H.  Byne. 

The  motion  to  reverse  the  decision  of  Circuit  Court  is 
refused. 

The  whole  court  concurred. 


William  Oarrett  vs.  Geo,  A.  McKie  and  Thos.  McKie. 

An  action  on  the  case,  by  one  riparian  proprietor  of  an  nnnaviga- 
ble  stream  against  another,  for  erecting  a  dam  qd  the  stream,  there- 
by the  water,  in  the  channel  of  the  creek,  is  raised  along  the  plaiD- 
tiffs  land,  above  its  natural  level,  cannot  be  sustained  without  proof 
of  special  damaga 

Before  Evans,  J.  at  Edgefield,  Fall   Term,  1843. 

This  was  an  action  on  the  case,  for  erecting  a  mill  and 
dam  on  an  unnavigable  stream  running  into  the  Savannah 
river,  called  Stephens's  creek,  whereby  the  water  in  the 
channel  of  the  creek,  along  the  plaintiff's  land,  was  raised 
.  above  its  natural  level.  Stephens's  creek  is  a  dull,  muddy 
stream,  with  very  little  fall,  and  with  banks  which  are 
some  eight  or  ten  feet  above  the  ordinary  level  of  the 
water.  The  plaintiff  and  defendants  were  both  land  own- 
ers on  the  creek.  The  defendants  owned  land  on  both 
sides  of  the  creek,  and  the  plaintiff  had  a  large  plantation 
on  the  e&st  side,  the  creek  being  the  boundary.  In  the 
summer  and  fall  of  1841,  the  defendants  erected  a  mill 
and  dam  on  the  stream,  twelve  hundred  yards  below  the 
plaintiff's  land.     According  to  the  testimony,  it  was  deax 
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that  the  water  in  the  channel  of  the  creek,  along  the  plain- 
tiff's land,  was  raised,  by  the  dam,  several  inches  above  its 
natural  level — some  of  the  witnesses  said,  eight  or  ten 
inches,  others,  eighteen  inches  or  two  feet.  Some  of  the 
counts  in  the  declaration  contained  allegations  of  special 
damage,  but  they  were  not  sustained  by  the  testimony. 

The  presiding  judge  charged  the  jury,  that  it  was  a 
sufficient  cause  of  action,  to  prove  that  the  water  had  been  so 
obstructed  by  the  dam,  as  to  raise  it  higher  along  the  plain- 
tiff's land  than  its  natural  elevation.  That  the  plaintiff's 
land  extended  to  the  middle  of  the  stream,  and  to  deepen 
the  water  upon  it,  or  to  raise  it  along  the  banks,  was  an 
interference  with  his  legal  dominion  over  his  own  property, 
for  which  an  action  would  lie  without  proof  of  special 
damage. 

The  jury  found  for  the  defendants,  and  the  plaintiff 
appealed. 

Carroll^  for  the  motion,  cited  4  McC.  1 00 ;  1  Ch.  Gen. 
Prac.  610;  2  Bl*.  Rep.  1233 ;  21  Eng.  C.  L.  R.  47;  23  lb. 
242 ;  27  lb.  489  ;  1  Saund.  Rep.  346,  b ;  3  Kent,  439,  note 
a ;  Cro.  Jac.  563 ;  1  Stra.  634 ;  6  Bac.  Abr.  654 ;  1  McC. 
546 ;    16  J.  R.  213. 

Wardlaw  ^  Wigfall,  contra,  cited  4  T.  R.  71 ;  2  East, 
164 ;  1  Smith's  Lead.  Cases,  212 ;  10  J.  R.  261  ;  17  lb. 
306 ;  I  Cond.  Ch.  Rep.  96 ;  27  Eng.  C.  L.  R.  18 ;  23  lb. 
76 ;  1  B.  <fc  Aid.  268 ;  2  B.  <ft  C.  910 ;  9  Conn.  Rep.  162 ; 
10  lb.  213;  1  Root,  636;  4  Dall.  211;  7  Mass.  136;  17 
lb.  289 ;  4  Mason,  397 ;  3  Kent,  321,  367,  441,  445 ;  2 
Burr.  1363 ;  3  Com.  317 ;  3  Caine,  307 ;  1  Rawle,  27 ;  3 
lb.  256 ;  6  Car.  &  P.  529 ;  2  Hill,  634,  470. 

Curia,  per  O'Neall,  J.  In  this  case,  the  finding  of 
the  jury  has  ascertained  that  the  plaintiff  sustained  no 
actual  injury  from  the  erection  of  the  defendants's  mill- 
dam.  This  reduces  the  case  to  the  single  point,  whether 
the  raising  of  the  water  in  the  channel  of  the  creek,  within 
the  plaintiff's  land,  gives  him  a  right  of  action  ?  The  im- 
portance of  the  decision,  in  every  point  of  view,  has  been 
duly  felt  by  the  court ;  and  it  is  no  little  gratification  to  us. 
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that  after  two  arguments,  we  have  been  able  to  approach 
as  near  unanimity  as  we  have  done. 

There  is,  in  general,  no  doubt  that  proprietors  of  land, 
through  which  streains  of  water  flow,  have  the  right  to 
claim  the  benefit  of  the  flow  thereof;  aqua  currit,  et  debet 
currere  ut  currere  solebat  Still,  the  precise  application  of 
the  principle  thus  announced  to  all  cases,  is  matter  of  great 
difficulty.  The  right  to  use  water  as  it  passes,  is  unques- 
tionable, and  its  use  is  so  essential,  not  only  to  the  physical 
wants  of  man,  but  also  to  the  purposes  of  agriculture  and 
manufactures,  that  unnecessary  restraints  should  by  no 
means  be  imposed.  To  free  it  from  unnecessary  restrictionSi 
and,  at  the  same  time,  to  guard  suitably  the  rights  of  pro- 
prietors, constitute  the  difficulty  in  laying  down  any  gene- 
ral rule,  which  shall  apply  inflexibly  to  every  case.  Still, 
the  general  principle,  that  unless  special  damage  be  laid, 
and  proved,  the  plaintiflf  cannot  recover,  seems  to  be  of 
easy  application  to  most  of  these  cases.  Yet  there  may  be 
cases  where,  without  stating  and  proving  special  damage, 
as  where  a  stream  is  entirely  diverted  from  the  plaintiff's 
land,  he  might  recover.  In  cases  for  throwing  back  water 
in  the  channel  of  a  stream,  I  think  the  party  claiming  to 
recover,  must  state,  and  prove,  some  special  injury  result- 
ing from  it,  such  as  deepiening  and  rendering  dangerous  a 
ford  which  he  was  accustomed  to  use,  or  drowning  a  shoal, 
which  might  be  useful  as  a  site  for  machinery,  or  prevent- 
ing or  retarding  the  operation  of  a  mill  or  other  machine- 
ry. This  secures  to  the  proprietor  every  reasonable  bene- 
fit which  he  could  expect  to  realize  from  the  uninterrupted 
flow  of  the  water.  But  it  is  urged,  that  the  raising  the 
water  within  the  banks,  is  an  incroachment  upon  the 
plaintiff's  domain,  and  for  that  he  must  recover.  This  is, 
.t  seems  to  me,  a  mistake.  The  banks  of  a  river  are  in- 
tended by  the  Creator  as  the  means  of  restraining  the 
stream  within  its  proper  limits.  Upon  them,  the  water 
rises  and  falls  in  its  natural  state ;  and,  in  general,  they 
are  of  no  use  to  the  proprietor,  beyond  that  which  the 
Creator  has  assigned  to  them.  When  they  are  not,  and 
cannot  be,  applied  to  any  other  valuable  purpose,  what 
injury  is  done  to  the  proprietor  by  raising  the  water  upon 
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them  'i  None.  If  there  be  no  injury,  iu  an  action  on  the  ! 
case  there  is  no  title  to  recover.  If  trespass  could  be  i 
maintained,  then,  it  is  true,  any  touching  the  soil,  against 
the  will  of  the  owner,  without  the  warrant  of  law,  would 
be  a  technical  trespass,  and  might  entitle  the  plaintifi  to  a 
verdict.  But,  in  case,  for  throwing  water  back  in  a 
stream,  there  is  no  such  technical  legal  right.  The  de- 
fendants's  act  is  lawful,  t^e  erection  of  a  dam  on  their 
own  land ;  but  still,  the  right  to  the  use  of  one's  own,  is 
not  unlimited — ^it  is  subject  to  the  rule  ^^sic  utere  tuo,  ut 
cdienum  non  ItBdas?^  The  gravamen  of  the  action  on 
the  case  is,  that  the  plaintiff,  in  the  exercise  of  this  com- 
mon right  by  the  defendants,  has  sustained  injury ;  if  he 
fails  to  shew  it,  his  action  is  gone.  If,  however,  the  plain- 
tiff can  shew  that  his  banks  are  so  shelving  that  they  could 
be,  and  would  be,  used  for  agricultural  purposes,  then  the 
flooding  them  would  be,  like  the  flooding  the  rest  of  his 
land,  a  plain  injury ;  or  if  he  was  using  them  for  any 
practical  purpose,  such  as  a  landing,  a  bridge,  or  for  ma- 
chinery, or  for  flowing  or  irrigating  fields,  and  the  defend- 
ants's  dam  in  any  way  abridged  or  endangered  this  use, 
this  would  be  an  actual  injury,  for  which  the  plaintiff  might 
recover.  But  when  the  plaintiff  stands,  as  this  plaintiff 
does,  upon  a  supposed  legal  right  to  recover  for  rsiisihg 
the  water  in  the  channel,  without  showing  any  actual  inju- 
ry, I  think  it  is  clear  that  he  cannot  recover.  The  very 
foundation  of  his  action,  case,  is  gone,  when  the  actual 
injury  does  not  appear.  This  is,  I  think,  the  result  of  all 
the  cases.  To  begin  with  our  own — in  Omelvany  vs. 
Joggers,  2  Hill,  634,  the  action  was  for  throwing  back  the 
water,  so  as  to  drown  a  shoal,  where  the  plaintiff  (subse- 
quently to  one  erected  by  defendant  below,)  erected  a  mill. 
In  that  case,  in  one  part  of  it.  Chancellor  Harper  says, 
^^  though  the  water  still  remains  within  its  natural  channel, 
being  only  raised  to  a  greater  height  upon  the  banks,  yet 
still  it  is,  in  strictness,  an  invasion  of  the  proprietor's  soil, 
over  which,  on  general  principles  of  law,  he  has  the  exclu- 
sive right  of  dominion."  This  expression,  standing  isola- 
ted, would  be  4if6ctly  contrary  to  what  I  have  advanced  ; 
bat  it  did  not  enter  into  the  mind  of  the  judge  to  say,  that 
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this  invasion  of  an  abstract  legal  right,  without  injury  to 
the  plaintiff,  would  be  a  foundation  on  which  the  action  on 
the  case  could  be  sustained.  He  would  not  have  felt  him* 
self  justified  in  affirming  that,  no  more  than  he  would  to 
have  said  that  an  action  would  lie  against  a  boatman  for 
sticking  his  pole  into  the  plaintiff's  bank,  or  throwing  his 
boat  hook  over  the  plaintiff's  trees,  in  ascending  or  de- 
scending a  river — or  against  a  huntsman  for  walking  or 
riding  over  uninclosed  lands.  His  own  understanding  of 
the  rule  in  the  class  of  cases  under  consideration,  bad 
been  previously  given.  He  is  speaking  of  diverting  and 
throwing  back  water  in  the  channel.  "In  neither  case," 
says  he,  ^'can  an  action  be  sustained ;  at  all  events,  no 
damages  can  be  recovered,  until  the  party  has  applied  the 
water,  or  been  prevented  from  applying  it,  to  a  useful 
purpose." 

In  Haymes  vs.  Qault^  1  McC.  643,  the  action  was  for 
diverting  the  water  from  a  shoal,  of  which  the  plaintiff 
had  the  right  to  halfl  The  court  there,  against  the  opinion 
of  Johnson  and.Gantt,  held  that  an  injury  had  been  shewn, 
and  that  a  nonsuit,  which  had  been  granted,  should  be  set 
aside,  and  the  case  sent  down,  to  inquire  what  damages  the 
plaintiff  had  sustained.  If  the  jury,  in  that  case,  had 
found  there  was  no  damage,  the  court  would  hardly,  on 
their  own  principles  stated  in  the  case,  have  interfered. 

In  Wright  vs.  Howard,  1  Eng.  Con.  Ch.  R.  102,  the 
Vice  Chancellor,  Sir  John  Leach,  states  the  very  rule 
which  I  have  already  laid  down.  He  said,  "it  appears  to 
me,  that  no  action  will  lie  for  diverting  or  throwing  back 
water,  except  by  a  person  who  sustains  an  actual  injury.^ 
In  Williams  vs.  Morlandj  9  Eng.  C.  L.  R.  269,  the  action 
was  for  partially  diverting  water ;  it  was  held  that  the 
plaintiff  was  bound  to  allege,  and  prove,  an  actual  injury 
from  the  erection  of  a  dam.  In  3  Kent,  (6  edit.)  440, 
Chancellor  Kent,  after  an  examination  of  all  the  cases, 
states  the  law  as  follows.  "  All  the  law  requires  of  the 
party  by  or  over  whose  land  a  stieam  passes,  is,  that  he 
should  use  the  water  in  a  reasonable  manner,  and  so  as 
not  to  destroy,  or  render  useless,  or  materially  diminish 
or  affect  the  application  of  the  water  by  the  proprietors 
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above  or  below  on  the  stream?^  This  is,  in  substance,  the 
same  principle  which  has  been  stated.  For,  when  the 
proprietor  below  uses  the  water  without  injury  to  the 
proprietor  above,  he  has  used  it  in  a  reasonable  manner. 
So,  in  Tyler  et  aL  vs.  Wilkinson  et  al.  4  Mason's  C.  C. 
Rep.  39^,  Judge  Story,  in  speaking  of  the  right  of  the  pro- 
prietor to  have  the  uninterrupted  flow  of  the  water,  says, 
"  when  I  speak  of  this  common  right,  I  dont  mean  to  be 
understood  as  holding  the  doctrine,  that  there  can  be  no 
diminution  whatsoever,  and  no  obstruction  or  impediment 
whatsoever,  by  a  riparian  proprietor,  in  the  use  of  the 
water  as  it  flows ;  for  that  would  be  to  deny  any  valuable 
use  of  it.  There  may  be,  and  there  must  be,  allowed  of 
that  which  is  common  to  all,  a  reasotiable  use.  The  true 
test  of  the  principle  and  extent  of  the  use  is,  whether 
it  is  to  the  injury  of  the  other  proprietors  or  notJ^  In 
Cowell  vs.  Thayer,  5  Met.  266,  C.  J.  Shaw,  speaking  of 
past  decisions  in  Massachusetts,  says,  "several  points  must 
be  considered  as  settled.  The  owner  of  the  land  over 
which  there  is  a  running  stream,  has  a  right  to  the  use  of 
the  natural  flow  of  the  stream,  to  be  reasonably  used  for 
mill  purposes.  No  proprietor  of  land,  on  the  same  stream, 
has  a  right  to  divert  the  water  or  change  the  use  of  it, 
(independently  of  the  statute  right  of  flowing  upon  payment 
of  damage)  to  the  injury  of  any  other  proprietor. ^"^  In 
l)avis  vs.  Fullers,  12  Vermont  Rep.  191,  CoUamer,  J. 
says,  "whenever  this  right,  (the  right  of  an  owner  to  the 
natural  flow  of  the  stream)  is  encroached  upon  by  obstruc- 
tions or  perversions,  above  or  below,  and  actual  injury 
ensues,  to  any  material  amount,  an  action  accrues."  So 
in  Cooper  vs.  Hall,  6  Ohio  Rep.  322,  in  case  of  water 
flowed  back  in  the  bed  of  a  stream,  it  was  held  that  no 
action  lies,  unless  some  damage  be  sustained.  After  such 
an  array  of  English  and  American  authorities,  it  does 
seem  to  me  that  this  case,  looking  to  the  principle  on 
which  it  has  been  rested  here,  is  free  from  all  difficulty ; 
and  were  it  not  that  ray  brother  Evans,  (who  tried  it  on 
the  circuit,  and  in  whose  opinion  I  place  so  much  confi- 
dence) still  maintains  the  doctrine,  that  any  flow  of  the 
water,  occasioned  by  the  dam  of  the  defendants,  on  the 
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bank  of  the  stream  within  the  plaintiff's  land,  is  enou|(h 
to  sustain  the  action,  I  should  be  disposed  to  say,  the  point 
is  conclusively  settled.  From  respect  for  him,  I  would 
add,  that  such  a  doctrine  as  that  for  which  he  contends, 
would  destroy  the  practical  use  of  every  stream  in  the  State 
for  mill  purposes,  or  the  purposes  of  machinery,  unless  a 
right,  by  prescription,  could  be  shewn.  Unless  we  had 
been  constrained  by  authority  to  adopt  a  conclusion  from 
which  such  ruinous  consequences  would  flow,  no  one  cer- 
tainly would  desire  it.  That  authority  is  not  in  our  way, 
has  been  shewn.  The  proprietory  right  of  him  over 
whose  land  a  stream  flows,  is  not,  it  seems  to  me,  at  all  in* 
vaded.  He  is  told,  the  moment  an  injury  accrues,  with  it 
your  action  accrues.  But  he  is  also  told,  you  are  not  pro- 
tected, in  that  churlish  assertion  of  exclusive  dominion 
over  a  common  blessing,  which  would  deprive  another  of 
the  use  of  it,  in  a  respect  in  which  you  cannot  use  it,  and 
which  does  not  injure  you.  If  society  could  permit  such 
exclusive  dominion,  it  would  not  be  worth  the  trouble  of 
instituting  it.  Its  whole  object,  end  and  aim,  is,  by  law, 
to  protect  every  one  in  the  enjoyment  of  life,  liberty  aqd 
property,  on  just  and  reasonable  principles.  The  moti<m 
is  dismissed. 

Richardson,  Butler,  Wardlaw  and  Frost,  JJ.  con- 
curred. 

Evans,  J.  dissenting.  In  streams  not  navigaUe,  such  as 
Stephens's  creek,  the  riparian  proprietor  owns  the  land  to  the 
middle  of  the  stream,  or,  as  it  is  usually  expressed,  usque  ad 
JUum  aqu(B.  The  banks  and  the  bottom  of  the  stream  are  as 
much  his  as  the  adjoining  land.  These  belong  exclusively 
to  him,  whilst  to  the  water  running  along  the  stream,  he 
has  only  a  right  to  use  it  whilst  it  is  on  his  land.  All  the 
other  riparian  proprietors  have  an  equal  right,  so  that 
although  one  proprietor  may  use  the  water  for  his  own 
purposes,  he  has  no  right  to  use  it  to  the  prejudice  of 
another.  Judge  Story,  in  the  case  of  Tyler  et  al.  vs. 
Wilkinson  et  al.  says,  "the  right  being  common  to  all  the 
proprietors  on  the  river,  no  one  has  a  right  to  diminish  the 
quantity  which  will,  according  to  the  natural  current,  flow 
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to  the  proprietor  below,  or  to  throw  it  back  upon  the  pro- 
prietor above."  This  results,  necessarily,  from  the  perfect  ' 
equality  of  right  which  exists  to  the  use  of  a  stream, 
provided  by  the  bounty  of  nature  for  all  those  through 
whose  land  it  flows ;  and,  therefore,  whilst  the  law  recog- 
nizes (as  is  apparent  from  all  the  cases)  the  right  of  a 
riparian  owner  to  use  the  water  as  it  flows  over  his  land 
for  any  purposes  for  which  he  can  make  it  valuable,  it 
forbids  the  use  of  it  in  any  way  or  for  any  purpose  which 
interferes  with  those  who  have  an  equal  right  to  the  enjoy- 
ment of  it.  But  the  proprietors,  both  above  and  below, 
must  submit  to  such  changes  in  the  stream,  as  necessarily 
result  from  the  operation  of  the  laws  of  nature.  If  it  be 
obstructed  by  a  dam,  the  surface  is  enlarged,  and,  of 
course,  evaporation  increased ;  the  natural  flow  of  the 
water  to  the  proprietor  below,  is  more  irregular,  and,  for  a 
time,  wholly  suspended  by  the  use  of  it  for  the  purposes  of 
machinery,  whilst  the  current  is  retarded  on  the  proprietor 
above,  in  consequence  of  the  obstruction  below;  such  a 
limitation  of  the  rule,  aqua  currit  et  debet  currere  ut  currere 
solebat^  seems  to  be  necessary  to  the  full  enjoyment  of  the 
water  by  the  riparian  proprietor,  as  well  as  for  the  general 
benefit  and  convenience  of  society.  But  beyond  this,  I  do 
not  find  any  authority  to  go,  nor  do  I  think  there  is  any 
decided  case  to  warrant  the  conclusion  that  a  proprietor 
below  can  throw  back  the  water  so  as  to  cover  the  banks, 
or  any  portion  of  them,  or  even  deepen  the  water  in  the 
channel,  of  the  proprietor  above,  except  only  so  far  as  this 
consequence  necessarily  results  from  retarding  the  current, 
by  lessening  the  declivity  of  the  inclined  plane  down  which 
it  flows.  Judge  Story,  in  the  case  before  cited  from  Mason's 
Reports,  says,  no  one  has  a  right  to  flow  the  water  back 
upon  a  proprietor  above.  Chancellor  Kent,  3  Com.  439, 
(6th  edition)  speaking  of  the  proprietor's  right  to  use  the 
water  whilst  it  is  on  his  own  land,  says,  ^^  without  the 
consent  of  the  adjoining  proprietors,  he  cannot  divert  or 
diminish  the  quantity  of  water  which  would  otherwise 
descend  to  the  proprietors  below,  nor  throw  the  water 
back  upon  the  proprietors  above,  without  a  grant,  or  an 
uninterrupted  enjoyment  of  it  for  twenty  years,  which 
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is  evidence  of  it."     For  this,  he  refers  to  a  great  nnm- 
ber  of  cases,  both    English  and  American,  and,   among 
others,  to  our  own  case  of  Omelvany  vs.  Jaggers,    In 
that  case,  at  page  639,  Chancellor  Harper  says,  '^  it  may 
be  observed,  that  water  cannot  be  thrown  back  on  the  land 
of  a  proprietor  above,  without  overflowing  his  soil.     And 
though  the  water  still  remains  within  its  natural  channel, 
being  only  raised  to  a   greater   height  upon    the  banks, 
yet  still  it  is,  in    strictness,  an  invasion  of   the  proprie- 
tor's soil,  over  which,  on  general   principles  of  law,  he 
has  the  exclusive  right  of  dominion.     And  in  reference 
to    this   principle,  I  think  the  right  of  occupancy  must 
be  explained."     In  Ang.  on  Water  Courses,  p.  63,  it  is 
said,  "like  all  incorporeal  hereditaments,  the  privilege  of 
flowing  land  can  be  created  only  by  deed,  devise  or  mat- 
ter of  record."     And  at  pages  62  and  63,  "it  is  obvious, 
that  if  the  occupiers  of  mill  seats  are  liable  to  a  multi- 
plicity of  actions  at  common  law,    and  their  dams  subject 
to  be  removed   by  their  neighbors,  for   erecting  works  in 
places  where  they  must   necessarily  overflow  land  which 
does   not   belong   to   them,  by   raising  and    continuing  a 
suflicient  head  of  water,  they  would  very  soon  be  discour- 
aged.    The  Legislature,  therefore,  has  wisely  interposed, 
and  granted  authority  to  the  proprietors  of  mills  and  mill 
privileges,  to  flow  the  adjacent  lands,"  providing  for  com- 
pensation, &c.     This  right,  to  overflow  another's  land,  is 
treated  of  in  all  the  cases,  and  particularly  in  Taylor  vs. 
Hampton,  4  McC.  96,  as  an  easement,  and  all  the  authori- 
ties concur,  that  ajQ  easement  can  be  created  only  by  some 
of  those  modes  known  to  the  common  law,  such  as  grant, 
or  devise,  or  prescription,  which  supposes  always  a  grant 
to  have  existed.     It  seems  to  me,  therefore,  very  clear,  that 
if  the  riparian  proprietor  be  the  owner  of  the   soil  over 
which  the  water  flows,  and  of  the  banks  which  bound  the 
stream,  any  interfering  with  it,  by  deepening  the  water  in 
the  channel,  or  by  raising  it  higher  on  the  banks,  whether 
they  be  perpendicular  or  sloping,  so  that  he  cannot  have 
and  possess  it  as  nature  made  it,  or  as  he  and  his  prede- 
cessors have  possessed  and  enjoyed  it,  is  a  cause  of  action. 
That  this  is  the  law,  as  understood  in  almost  all  the  States, 
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is  evident  from  the  provision  made  by  statutes,  to  autho- 
rize the  raising  of  water  on  another's  land  by  mill  owners. 
A  summary  of  those  statutes  will  be  found  in  3  Kent  Com. 
444,  note  c.  Of  the  case  quoted  from  6  Ohio  Reports,  we 
know  nothing,  except  that  the  dictum  is  found  in  some 
of  the  digests,  and,  most  likely,  it  depends  on  some  statute 
of  the  State  on  the  subject.  Every  man  has  absolute  do- 
minion over  his  own  soil ;  no  other  has  a  right  in  common 
with  him  in  it,  as  they  have  in  the  water ;  he  may,  if  he  is 
so  silly,  indulge  in  a  capricious  refusal  to  permit  its  use 
for  works  of  great  convenience  to  the  public.  The  banks 
And  the  bottom  of  the  stream  are  as  much  his  as  the  adja- 
cent land,  and  to  cover  one  with  water,  is  as  much  the 
foundation  of  an  action  as  the  other.  The  only  difference 
is,  the  damage  would  be  greater  in  one  case  than  in  the 
other.  The  public  has  a  right  to  an  easement  of  way  over 
a  man's  land,  but  I  do  not  find  any  authority,  even  in  the 
decisions  of  those  States  where  the  rights  and  conveni- 
ence of  the  manufacture!  are  more  looked  to  than  those  of 
the  landlord,  that  by  the  common  law,  a  private  easement 
may  exist  on  another's  land,  without  any  grant  or  prescrip- 
tion to  support  it,  but  merely  on  the  ground  of  expedien- 
cy. If  the  law  is  to  be  so,  let  it  be  so  declared  by  the 
Legislature,  as  has  been  done  in  some  of  the  northern 
States. 

In  the  argument  of  this  case,  it  was  contended,  that 
although  the  flowing  back  the  water  on  the  plaintiff's  land 
was  a  wrong,  yet  it  is  a  wrong  without  a  remedy  ;  it  is 
called  in  the  books  damnum  absque  injuria.  Without 
undertaking  to  define,  with  any  accuracy,  the  meaning  of 
these  words,  or  their  applicability  to  the  case,  it  may  well 
be  asked,  who  is  to  decide,  the  owner,  or  the  wrongdoer  ? 
If  the  latter,  then  you  take  away  from  the  landlord  one  of 
the  essential  attributes  of  his  dominion  over  his  property. 
If  you  say  the  jury,  these  rights  are  to  dippend  on  the 
verdict  of  a  jury,  and  not  upon  the  settled  law  of  the  land. 
For  any  thing  we  do  or  can  know,  the  jury  on  the  other 
side  of  the  court  room  might  have  given  a  different  ver- 
dict. It  is  susceptible  of  demonstration,  that  by  filling  up 
the  bed  of  the  stream  with  still  water,  its  capacity  to  dis- 
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charge  the  water  which  would  come  down  in  times  of  fresh- 
ets is  diminished,  and  thereby  the  cultivated  lands  adjoin- 
ing are  more  readily  inundated  in  times  of  high  water. 
This  is  certainly  an  injury,  nor  did  it  appear  to  me  on  the 
trial,  that  the  plaintiff's  allegation  that  the  unhealthiness 
of  his  settlement  had  been  increased,  was  a  mere  phantom 
of  his  imagination ;  but  that  was  a  fact  which  the  jury 
had  the  right  to  decide.  It  is  the  boast  of  the  common 
law,  that  there  is  no  wrong  without  a  remedy,  and  the 
smallest  trespass  on  a  man's  land  is  actionable.  The  usual 
injury  alleged  in  trespass,  is  the  treading  down  the  grass 
of  the  owner.  No  judge  would  nonsuit  the  plaintiff  be- 
cause he  proved  no  other  injury.  Is  the  injury  less  ac- 
tionable because  it  is  effected  by  submerging  his  trees  and 
grass  in  water,  and  by  that  means  destroying  them  t  The 
injury  actually  done  in  both  cases  is  the  same,  and  it  would 
seem  to  me,  an  action  would  lie  as  well  in  the  one  case  as 
the  other.  This  is  certainly  true,  unless  there  be  something 
in  the  form  of  action.  This  is  an  action  on  the  case,  but 
I  do  not  perceive  that  it  differs  materially  from  trespass, 
except  that  one  is  for  an  injury  arising  out  of  force,  and 
the  other  for  an  injury  unaccompanied  by  force.  In  both 
case^,  the  object  of  the  action  is  to  redress  the  wrong. 
The  forms  of  action  are  only  the  modes  of  redressing 
wrongs.  Every  invasion  of  the  owner's  property  is  a 
wrong,  for  which  the  law  gives  a  remedy,  by  that  form  of 
action  which  the  law  provides  to  redress  the  particular 
wrong  committed.  If  trespass  will  lie  for  treading  down 
the  owner's  grass  and  cutting  down  his  trees,  why  should  not 
case  lie  for  the  same  amount  of  injury,  in  destroying  his 
trees  and  his  grass  by  inundating  them  by  water?  It  might 
happen  in  both  cases,  that  neither  the  grass  nor  the  trees 
have  any  computable  value  in  dollars  and  cents.  In  both 
cases,  the  act  of  the  defendant  is  an  invasion  of  the  own- 
er's dominion,  which,  in  itself,  is  a  wrong,  for  which  the 
action  appropriate  to  the  case  will  lie.  In  the  case  of 
Wright  vs.  Howard,  the  Vice  Chancellor,  after  stating 
the  rights  of  riparian  proprietors  in  nearly  the  same  lan- 
guage as  is  quoted  above  from  Story  and  Kent,  adds,  ''it 
appears   to   me   that  no  action   will  lie  for  diverting  or 
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throwing  back  water,  except  by  a  person  who  sustains  an 
actual  injury."  Now,  if  the  Vice  Chancellor  was  speaking 
in  reference  to  those  cases  in  which  equity  will  interfere, 
to  prevent  a  private  wrong  by  injunction,  he  was  probably 
right ;  or  if  he  referred  to  the  case  of  water  privileges,  un- 
connected with  the  soil,  he  was  right ;  for,  in  that  case,  the 
right  is  only  to  use  the  water,  and  until  this  use  is  ob- 
structed, no  action  will  lie.  But  if  he  meant  that  no 
action  will  lie  by  the  owner  of  the  soil,  for  submerging  it 
in  water,  without  actual  injury  which  a  jury  can  estimate 
in  money,  so  far  as  my  researches  have  gone,  there  is  no 
authority  to  sustain  him.  There  may  be  some  dicta  which, 
apparently,  countenance  such  a  doctrine,  but  it  will  be  found 
on  examination,  that  they  apply  to  cases  of  water  privileges 
merely,  which  is  only  a  usufructuary  right,  and  very  diffe- 
rent from  the  absolute  proprietary  dominion  of  the  owner  of 
the  soil.  If  this  case  were  put  on  the  ground,  de  minimi^^ 
and  a  new  trial  refused  on  that  ground,  I  should  probably 
assent,  as  we  all  did  in  the  case  of  Sutton  vs.  Sheerer^ 
decided  in  December,  1843.  There  the  presiding  judge 
charged  the  jury,  as  was  done  in  this  case,  that  the  pro- 
prietor below  had  no  right  to  flow  back  the  water  on  the 
land  of  the  proprietor  above,  but  the  jury  found  for  the 
defendant.  New  trials  are  constantly  refused  in  this  court, 
in  cases  of  petty  trespasses  or  wrongs.  In  such  cases  the 
court  will  not  interfere,  and  give  the  plaintiff  another 
chance  of  recovering  a  few  cents,  for  an  accidental  tres- 
pass or  wrong,  from  which  he  sustained  no  injury.  But 
the  case  is  very  different  where  the  omission  to  bring  an 
action  by  the  owner,  in  process  of  time  ripens  into  a 
right  in  the  wrongdoer.  If  Garrett  did  not  bring  his  action 
in  twenty  years,  the  defendant  would  have  a  perfect  right 
to  continue  the  water  on  his  land.  To  these  continuing 
wrongs,  which  will,  unless  arrested,  ripen  into  a  right,  the 
maxim,  de  minimis^  ought  not  to  be  applied.  The  object 
of  the  action  is  to  establish  a  right,  and  the  court  cannot, 
consistently  with  duty,  in  such  action  suffer  a  jury  to  find 
for  the  defendant ;  they  should  be  required  to  find  some- 
thing, if  it  be  only  a  cent,  in  order  to  establish  the  right. 
It  was  on   this   principle   that   the   case   of  Hobson  vs. 
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Toddy  4  T.  R.  71,  for  surcharging  a  common,  and  the 
case  of  Norvell  vs.  Thompson^  2  Hill,  470,  for  cutting 
down  a  few  bushes  to  open  a  road,  were  decided.  The 
actual  injury,  in  both  cases,  was  Tery  slight,  but  the  actions 
were  sustained  ;  the  wrong  in  the  first  case,  and  the  tres- 
pass in  the  other,  would,  if  not  resisted,  ripen  into  a  right 
The  case  of  Daniels  vs,  Daniels,  7  Mass.  R.  136,  was 
not  put  on  the  ground  of  actual  injury,  but  the  Chief 
Justice  said  the  plaintiff's  title  was  endangered  by  the 
destruction  of  the  charters.  The  question,  whether  the 
plaintiff  has  sustained  any  actual  damage,  and  to  what 
amount  can  only  be  known  by  the  verdict  of  the  jury. 
This  is  to  submit  to  them,  whether  the  plaintiff  has  a  right 
of  action ;  whereas,  that  is  a  question  of  law,  and  should 
be  decided  by  the  court.  The  province  of  the  jury  in 
such  case  is,  to  assess  the  damages.  As  before  said,  for 
petty  trespasses  the  court  will  not  grant,  necessarily,  a 
new  trial,  but  that  principle  ought  not  to  be  applied,  where 
the  action  is  to  establish  a  right  which  would  be  taken 
away  by  twenty  years  acquiescence  ;  which,  according  to 
all  the  authorities,  will,  per  se^  establish  a  title  by  pre- 
scription. 
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Levi  Sherman  vs.  Judah  Barrett^  absent  debtor. 
The  same  vs.  Jacob  Cohenj  garnishee. 

Where  a  suggestion,  contesting  a  garnishee's  return,  alleged  in  sub- 
stance, 1.  That  the  garnishee  had,  at  the  suing  out  the  attachment,  cer- 
tain slaves  belonging  to.  absent  debtor — ^2.  That  the  absent  debtor 
had  fraudulently  conveyed  the  slaves  to  the  garnishee,  and  the 
verdict  found  that  the  absent  debtor  had  fraudulently  conveyed 
the  slaves  to  the  garnishee ;  that  their  aggregate  value  was  95|- 
700,  and  that  the  garnishee  had,  before  the  lodgment  of  the  writ 
of  attachment,  sold  the  slaves  for  that  sum — Heldj  that  the  ver- 
dict sufficiently  falsified  the  return  of  the  garnishee,  and  that  the 
plaintiff  was  entitled  to  process  to  compel  him  to  pay  the  value  of 
the  slaves  towards  the  satisfaction  of  the  plaintiff's  judgment  against 
the  absent  debtor. 

Where  a  suggestion  is  filed  charging  a  garnishee's  return  to  be 
false,  if  the  jury  find  specific  chattels  in  the  hands  of  the  garnishee 
to  belong  to  the  absent  debtor,  they  should  also  find  the  respective 
value  thereof,  so  that  if  the  property  be  not  delivered,  or  cannot  be 
found,  the  creditor  may  have  process  (as  by  rule  and  attachment)  for 
the  value  against  the  garnishee. 

Before  Butler,  J.  at  Richland^  Fall  Term,  1844. 

This  was  a  rule  on  Jacob  Cohen,  the  garnishee,  to  shew 
cause  why  he  should  not  be  ordered  to  pay  into  court,  to 
satisfy  the  plaintiff's  judgment,  certain  sums  of  money, 
amounting  in  the  aggregate  to  the  sum  of  $5700,  with 
interest  thereon,  which  the  plaintiff  alleged  had  been  found, 
by  the  verdict  of  a  jury,  to  be  in  his  possession,  and  to  be- 
long to  Judah  Barrett,  the  absent  debtor.  For  the  facts 
of  the  case,  reference  must  be  had  to  the  ceise  of  Cohen 
ads.  Sherman^  2  Speers,  529.  In  answer  to  the  rule,  the 
garnishee  made  a  return  under  oath,  as  follows : 

"  1.  That  an  order  for  payment  of  money  into  court,  is 
never  made,  except  where  it  is  admitted  or  distinctly  prov- 
ed, that  the  money  is  actually  in  the  hands,  or  possession, 
or  within  the  power  or  control,  of  the  party  ordered  to 
pay  it  into  court ;  and  that  the  verdict  on  which  the  present 
rule  is  founded,  does   not  allege  that  the   sums  of  money 
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aforesaid,  or  any,  or  either  of  them,  were  in  the  hands  or 
possession,  or  within  the  power  or  control,  of  this  re- 
spondent, at  the  time  of  the  attachment  levied,  or  at  any 
time  after ;  nor  was  any  question  as  to  such  moneys  being 
in  his  hands,  at  any  time  put  in  issue  by  the  suggestion 
and  the  pleadings  thereto,  upon  which  the  said  verdict  was 
rendered.  Wherefore,  it  is  respectfully  submitted  that  the 
said  verdict  can  be  no  warrant  for  the  order  now  moved 
for. 

"2.  That  in  point  of  fact,  this  respondent  had  paid  the 
whole  of  the  said  moneys  to  the  said  Judah  Barrett,  long 
before  he  was  served  with  a  copy  of  the  writ  of  attach- 
ment against  the  said  Judah  Barrett,  and  long  before  the 
said  writ  was  issued  ;  a  fact  which  is  neither  directly  or 
indirectly  negatived  by  the  said  verdict,  and  which  destroys 
every  shadow  of  ground  for  the  order  demanded  by  the 
plaintiff. 

"  3.  That  so  much  of  the  said  verdict  as  relates  to  the 
sums  of  money  aforesaid,  is  wholly  foreign  to  any  issue 
made  by  the  proceedings  in  which  it  was  rendered  ;  the 
only  issue  presented  by  the  suggestion  to  which  this  part 
of  the  verdict  has  the  remotest  reference,  being,  whether 
this  respondent  was,  at  the  time  of  the  attachment  levied, 
in  possession  of  certain  slaves  belonging  to  the  absent 
debtor,  Judah  Barrett ;  and  a  verdict;  therefore,  that  the 
said  Judah  Barrett  had  fraudulently  conveyed  the  said 
slaves  to  this  respondent,  and  that  this  respondent  had  sold 
them,  before  the  attachment  levied,  for  the  sums  of  money 
aforesaid,  is  either  no  answer  to  the  issue,  or  negatives  the 
allegation  of  the  suggestion  ;  and,  at  best,  is  a  mere  nul- 
lity, and  can  furnish  no  ground  for  any  proceedings  against 
this  respondent.  And  it  is  respectfully  submitted,  that 
even  supposing  any  proceedings  against  him  are  warranted 
by  the  attachment  Acts,  under  the  facts  stated  in  the  ver- 
dict, if  legally  ascertained — and  this  respondent  submits 
that  the  said  Acts  do  not  authorize  any  such  proceedings- 
yet  this  respondent  has  the  right  to  have  the  question  as  to 
these  facts  tried  by  a  jury,  upon  an  allegation  distinctly 
made,  and  an  issue  directly  joined  thereon ;  and  that  he 
cannot  be  lawfully  condemned   by  a  verdict  finding  facts 
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not  alleged  or  put  in  issue  by   the  pleadings,  and  actually 
negativing  the  only  allegation  put  in  issue. 

'^  4.  That  the  order  prayed  for,  has  not  the  slightest  foun- 
dation in  any  of  the  provisions  of  the  attachment  Acts, 
but  is  contrary  to  the  whole  spirit  and  intent  of  those  acts, 
and  the  entire  current  of  judicial  decisions  upon  their  con- 
struction ;  and  even  if  the  said  Acts  provide  a  remedy  for 
the  plaintiff,  in  the  state  of  facts  set  forth  in  the  verdict, 
that  remedy  is  not  by  a  suggestion  falsifying  the  return  of 
the  garnishee,  stating  that  he  has  no  effects  of  the  absent 
debtor  in  his  hands  ;  and,  least  of  all,  by  a  short  handed  or- 
der, upon  a  suggestion  in  which  the  facts  on  which  the  or- 
der is  grounded,  are  not  alleged,  or  in  any  way  put  in 
issue. 

"  6.  That  the  plaintiff's  remedy,  supposing  the  facts  stated 
in  the  verdict  to  be  true,  is,  in  fact,  in  equity  ;  and  the 
plaintiff  has  accordingly  exhibited  his  bill  against  this  de- 
fendant, in  the  Honorable  the  Court  of  Equity,  for  relief 
in  the  premises,  in  which  bill  the  same  matters  are  put  in 
issue,  and  the  same  relief  prayed,  as  constitutesT  the  grounds 
of  the  present  motion ;  and  that  after  a  full  and  solemn 
hearing,  it  has  been  adjudged  and  decreed  by  the  said 
court,  that  the  facts.alleged  in  the  said  verdict  are  not  true, 
and  that  the  plaintiff  is  not  entitled  to  the  relief  prayed  for  ; 
which  said  decree  is,  as  to  this  matter,  unreversed.  Where- 
fore, it  is  respectfully  submitted,  that  whatever  may  have 
been  the  complainant's  remedy  at  law  previously,  he  is  now 
concluded  by  the  judgment  of  the  tribunal  to  which  he 
thought  fit  to  refer  his  rights ;  and  that  this  court  will  not 
undertake  to  review  or  reverse  or  supersede  the  judgment 
of  the  Court  of  Equity,  upon  a  question  of  facts  directly 
and  distinctly  put  in  issue  before  it,  and  submitted  to  its 
decision  by  the  party  who  now  seeks  to  render  it  a  nullity. 

"  6.  That  the  order  prayed  for,  is  not  only  without  war- 
rant from  the  attachment  Acts,  and  would  amount  to  a  re- 
versal of  the  judgment  of  the  Court  of  Equity,  but  is  in 
other  respects  contrary  to  law  and  equity,  and  a  violation 
of  the  principles  of  the  constitution,  and  our  entire  system 
of  jviri^rud.ence  and  legislation.     Wher^r?  this  respon- 
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dent  humbly  hopes  that  the  said  rule  may  be    discharged 
with  costs." 

The  presiding  judge  granted  the  following  order. 

"  Upon  hearing  the  return  of  the  garnishee,  it  is  ordered, 
upon  motion  of  Gregg  &  Gregg,  attorneys,  that  the  rale 
against  Jacob  Cohen,  the  garnishee,  to  shew  cause,  be 
made  absolute ;  and  that  he  pay  into  the  hands  of  the 
clerk  of  the  Court  of  Common  Pleas  for  Richland  district, 
the  sum  of  five  thousand  seven  hundred  dollars,  with  in- 
terest thereon  from  the  twenty-ninth  day  of  February, 
1840,  to  be  applied  towards  the  satisfaction  of  the  judgment 
first  above-mentioned  ;  and  it  is  further  ordered,  that  the  en- 
forcement of  the  order  be  suspended  until  the  defendant 
shall  have  an  opportunity  of  obtaining  the  decision  of  the 
Appeal  Court  upon  the  subject." 

Prom  this  order  the  garnishee  appealed,  and  now  moved 
that  the  same  may  be  reversed,  as  contrary  to  law,  for  the 
several  reasons  set  forth  in  his  answer  to  the  rule. 

Bailey^  Attorney  General^  t^  Tradewelly  for  the  mo- 
tion, cited  1  Bail.  605  ;  1  Ch.  PL  631  ;  1  Hill,  63 ; 
Bac.  Ab.  verdict,  K.  N.  O.  Q.  R. 

Gregg  4*  Desaussure,  contra,  cited  2  Hill,  474 ;  I  M'M. 
462 ;  Serg.  on  Att.  91 ;  1  Bail.  358,  546,  616. 

Curia,  per  O'Neall,  J.  In  this  case,  the  defendant 
was  served  with  a  copy  of  the  writ  of  attachment,  issued 
by  the  plaintiff  against  Judah  Barrett,  requiring  him  to  ap- 
pear at  its  return,  and  to  state  on  oath  what  moneys,  goods, 
chattels,  debts,  books  of  account,  lands,  leasehold  estates 
and  chattels  real,  of  the  absent  debtor,  were  in  his  hands, 
power  or  possession.  He  accordingly  made  a  return,  de- 
nying that  he  had  any  (except  in  particulars  not  necessa- 
ry to  be  noticed.)  The  plaintiff  filed  a  suggestion,  charg- 
ing the  said  return  to  be  "false,"  and  presented  fifteen  spe- 
cifications against  it.  The  first  alleged  that  he  had,  at  the 
suing  out  the  attachment,  16  slaves  belonging  to  the  absent 
debtor.  The  3d,  5th,  7th,  10th,  11th,  13th  and  14th,  make 
in  substance  the  charge,  that  the  16  slaves  were  fraudulently 
conveyed  by  Judah  Barrett  to  Jacob  Cohen  ;  and  of  these, 
as  well  as  the  1st,  there  was  a  general  traverse  and  issue 
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joined.  The  verdict  of  the  jury  found  that  fifteen  slaves, 
who  are  named  therein,  were  fraudulently  conveyed  by 
Judah  Barrett  to  Jacob  Cohen  ;  that  they  were,  before  the 
lodgment  of  the  writ  of  attachment,  sold  by  the  said  Ja- 
cob for  the  sums  which  the  jury  in  their  verdict  assessed  as 
the  value  of  the  slaves,  making  an  aggregate  of  $6700. 

The  question  now  presented  is,  whether  this  verdict  can 
be  enforced.  The  Act  of  the  legislature  (Act  of  1744, 
sec.  1,  3  Stat.  618)  inter  alia  provides,  that  if  the  gar- 
nishee should  deny  on  oath,  "  that  he  hath  any  moneys, 
goods,  chattels,  debts  or  books  of  account,  belonging  to  the 
absent  debtor,"  and  the  creditor  is  not  satisfied  therewith,  that 
then  the  garnishee  shall  be  put  to  plead  the  same,  and  the 
matter  shall  be  tried  by  a  jury  forthwith.  In  Martin  vs. 
Parham,  1  Hill,  213,  this  provision  received  the  considera- 
tion of  the  court,  and  it  was  held  that  the  creditor's  dissat- 
isfaction with  the  garnishee's  return,  was  properly  express- 
ed by  a  suggestion  disputing  its  correctness  ;  upon  which, 
an  issue  in  law  or  fact  may  be  made  up  and  tried  as  other 
issues.  In  Smith  vs.  Posey,  2  Hill,  476,  it  is  said, 
**  the  only  issue  is,  whether  such  return  is  true."  In  the 
case  in  hand,  the  broad  allegation  was  that  the  return  was 
false,  and  the  particulars  set  out  were  specifications  of  that 
charge.  The  finding  of  the  jury  in  substance  is  that  the 
return  is  false,  inasmuch  as  Barrett  had  fraudulently  con- 
veyed to  the  garnishee  the  16  slaves,  and  that  he  had  sold 
them.  To  have  justified  the  verdict,  the  jury  must  have 
been  satisfied  that  in  law  the  slaves  were  liable  to  pay  the 
debt  of  the  plaintiff.  For  if  not,  they  could  not  have 
found  the  conveyance  to  be  fraudulent.  If  the  rights  of 
creditors  had  not  intervened,  Barrett  could  have  done  what 
he  pleased  with  his  own.  But  when  he  was  in  debt,  he 
could  not  convey,  for  a  pretended  consideration,  or  volun- 
tarily, his  property.  The  jury  have,  on  the  issue  made, 
found  that  he  did  so  convey,  which  made  the  property  in 
the  hands  of  the  garnishee  liable  ;  but  that  he  had  conveyed 
it  away  for  the  sum  of  $5700,  before  the  lodgment  of  the  at- 
tachment. This  sum,  the  proceeds  of  that  which  in  law 
was  liable  to  the  plaintiff's  debt,  is  to  be  regarded  as  in  his 
hands  at  that  time,  in  place  of  the  property  ;  and  being 
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so,  it  as  much  falsifies  his  return,  as  if  the  jury  had  found 
he  had  the  slaves.  To  this,  it  will  not  do  for  the  garnishee 
now  to  say,  true,  the  slaves  were  fraudulently  conveyed  to 
me,  and  I  sold  them ;  but  I  paid  over  the  proceeds  to  Ju- 
dah  Barrett  before  the  attachment  issued.  If  that  fact  bad 
been  so,  it  should  have  been  pleaded  to  the  suggestion  or 
proved  on  the  trial  of  the  issue.  Not  being  so  done,  the 
garnishee  cannot  now  set  up  such  a  pretence.  In  Wil- 
bourne  vs.  Whillowy  7  MSS.  decis.  631,  Columbia,  the  court 
held  that  the  service  of  an  attachment  on  any  of  the  goods 
of  the  debtor  in  the  hands  of  the  garnishee,  made  all  in 
his  hands  liable.  So  that  here  the  attachment  being  well 
levied  on  other  property,  the  proceeds  of  the  sale  of  the 
negroes  were  also  well  attached. 

The  jury,  on  finding  that  the  slaves  had  been  fraudulent- 
ly conveyed,  and  that  the  garnishee  had  sold  them  before 
the  lodgment  of  the  writ  of  attachment,  did  right  to  find 
the  value  of  the  slaves.  In  Wilbaurne  vs.  Stead  ^  Whii-' 
hwj*  7  MSS.  decis.  Columbia,  416,  it  was  held  that  the 
specific  chattels  in  the  hands  of  the  garnishee,  and  the  re- 
spective value  thereof,  should  be  found.  '^  So  that  if  the 
property  be  not  delivered,  or  cannot  be  found,  the  creditor 
may  have  execution  for  the  value  against  the  garnishee." 
Here  the  garnishee  put  it  out  oi  his  power  to  deliver  the 
chattels,  by  selling  them ;  hence,  therefore,  he  is  liable  for 
the  proceeds,  and  the  creditor  must  have,  in  some  way,  ex- 
ecution against  him,  as  by  attachment  for  not  obeying  the 
order  to  pay  the  money  into  court,  (if  it  should  be  diso- 
beyed.) 

The  motion  to  reverse  the  decision  of  the  judge  below, 
is  dismissed. 

Richardson,  Evans,  Butler  and  Frost,  JJ.  con- 
curred. 

Wardlaw,  J.  dissenting.  The  verdict  upon  an  issue 
contesting  a  return  of  a  garnishee,  should  ascertain  pre- 
cisely, by  its  own  statements  or  by  reference  to  something 
certain,  the  thing  to  be  delivered,  if  specific  delivery  is  to 
be  enforced,  or  the  sum  to  be  paid,  if  payment  is  to  be  co- 
erced.    Whether  in  practice  a  judgment  ought  to  b9  en- 
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tered  up  on  it,  or  whether  it  ought  to  be  subjoined  to  the 
return,  or  whether,  without  any  further  entry,  the  powers 
of  the  court  to  give  it  effect  should  be  invoked,  are  ques- 
tions now  of  no  consequence. 

Whatever  course  may  be  taken,  it  is  plain  that  an  order 
for  payment  of  money  into  court,  or  for  delivery  of  a  spe- 
cific chattel,  is  in  its  nature  an  execution,  and  should  be 
founded  upon  a  liability  of  the  garnishee,  which,  by  his 
own  confession  in  his  return,  or  by  a  finding  against  him, 
has  been  established  with  the  same  certainty  that  pertains 
to  every  judgment  which  an  ordinary  execution  enforces. 

Here  the  suggestion  charges,  that  the  garnishee  had  in 
his  hands  negroes  of  the  absent  debtor,  at  the  time  the  at- 
tachment was  served ;  the  verdict  finds,  that  before  the  at- 
tachment was  lodged,  the  garnishee  had  sold  negroes  of 
the  absent  debtor,  at  certain  prices.  This  verdict  is  no 
answer  to  the  issue.  It  is  said  the  issue  in  such  a  case 
presents  only  the  inquiry,  whether  the  return  is  true  or  not. 
If  the  court  ever  intended  that  an  issue  so  general  and 
indefinite  should  be  presented,  why  has  it  required  the 
plaintiff  to  file  a  suggestion  ?  Would  it  be  permitted  for 
a  plaintiff  to  say  in  a  suggestion,  merely,  that  the  return  hi 
not  true,  and  put  himself  upon  the  country ;  thus  giving 
the  garnishee  no  notice  of  the  falsehood  complained  of,  and, 
contrary  to  the  ordinary  fairness  and  certainty  of  the  law, 
coming  to  trial  upon  matters  unknown,  until  they  are  dis- 
closed ore  tenus  at  the  trial  7  If  any  specification  is  re* 
quired — ^indeed,  whether  it  is  required  or  not — surely  the 
plaintiff  should  be  bound  by  a  specification  which  he  has 
made,  and  not  be  permitted  to  mislead  the  garnishee,  by  al- 
leging one  thing  and  proving  another. 

It  is  to  be  remembered,  that  the  garnishee  is  answerable 
for  any  thing  belonging  to  the  absent  debtor,  which  was  in 
his  hands  at  the  time  of  the  attachment  served,  or  which 
came  to  his  hands  afterwards  and  before  the  filing  of  his 
return.  2  Hill,  476.  Here  was  a  considerable  space  of 
time,  to  which  the  plaintiff  might  have  directed  his  inves- 
tigations and  charges.  He  had  the  fullest  privilege  of 
ringing  the  changes  in  his  specifications,  so  as  to  hit  the 
forfti  which  the  debtor's  property  in  the  garnishee's  hands 
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at  some  moment  in  this  time  presented ;  and  therefore  he 
was  entitled  to  no  special  indulgence  in  departing  from  his 
allegations. 

But  waiving  all  objection  of  the  suggestion,  suppose  it 
to  have  been  alleged  that  the  gaanishee  had  money-— does 
this  verdict  establish  that  allegation  in  such  way  that  pay- 
ment may  be  coerced  ?  A  verdict  must  be  express  and 
certain.  See  Bac.  Ab.  verdict  R.  Com.  Dig.  Pleader,  S. 
19,  34.  If  the  allegation  had  been  correctly  made,  it  would 
have  charged  a  debt  owing  to  the  absent  debtor,  or  money 
of  his  in  hand,  at  some  time  between  the  service  of  the 
writ  and  the  filing  of  the  return.  A  correct  verdict  would 
by  general  words  have  found  the  specification  containing 
the  charge  to  be  true,  or  would  have,  in  special  form,  found 
the  debt  or  the  sum  of  money  during  the  required  time. 
This  verdict  finds,  that  negroes  were  fraudulently  convey- 
ed by  the  absent  debtor  to  the  garnishee,  and  that  the  gar- 
nishee before  the  lodgment  of  the  writ  of  attachment  had 
sold  the  negroes  for  certain  sums  of  money.  If  no  time 
had  been  mentioned  in  the  verdict,  it  might  have  been  held 
that  the  verdict  should  be  referred  to  the  suggestion,  and 
the  suggestion  being  also  found  indefinite  as  to  time,  then 
that  the  verdict  should  be  referred  to  the  law,  so  as  to  make 
the  sale  relate  to  some  period  within  the  range  of  the  gar- 
nishee's liability.  But  the  verdict  itself  precludes  the  pos- 
sibility of  such  reference,  by  finding  that  the  sale  was  be- 
fore the  lodgment  of  the  writ.  It  negatives  all  time  sub- 
sequent, but  gives  no  exactness  as  to  time  preceding ;  and 
it  can  derive  no  aid  from  any  of  the  numerous  specifica- 
tions in  the  suggestion,  which  allege  the  time  of  the  ser- 
vice, but  no  other  time.  For  aught  that  appears,  the  fraud- 
ulent conveyance  and  sale  of  the  negroes  may  have  been 
ten  years  before  the  lodgment  of  the  attachment  writ.  It 
seems  to  me,  then,  that  this  verdict  does  not  establish  a  cer- 
tain sum  belonging  to  the  absent  debtor,  in  the  hands  of 
the  garnishee  at  the  service  of  the  writ,  or  at  any  time  be- 
tween the  service  and  the  filing  of  his  return. 

Even  admitting  that  sale  for  a  sum  certain  necessarily 
implies  the  receipt  of  the  money,  (which  may  be  well 
doubted,)  the  sum  may  have  been  received  and  paid  over, 
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or  it  may  have  been  received  in  a  bag  and  lost  without 
fault.  Will  it  be  said  that  these  are  matters  of  defence 
to  be  alleged  and  proved  by  the  garnishee  ?  There  is  nei- 
ther allegation  nor  proof  after  a  verdict.  Maintaining 
that  no  sufficient  verdict  has  been  found,  the  garnishee, 
in  answer  to  the  rule  served  upon  him,  has  alleged  such 
matters,  but  he  has  not  even  been  called  upon  for  proof. 

A  verdict  should  establish  the  conclusion  of  fact  with 
certainty,  not  admitting  of  reasonable  doubt.  Oportit 
quod  res  certa  in  judicium  possit  deduci.  It  has  been  in- 
sisted that  the  verdict  is  made  sufficient,  by  the  presump- 
tion that  holds  until  contrary  proof  be  made,  that  he  who 
had  another's  money  has  it  still.  But  that  is  a  presumption 
of  fact.  When  is  the  proof  to  the  contrary  to  be  heard  ? 
A  presumption  of  fact,  a  natural  presumption,  is  matter  of 
evidence,  not  matter  of  law.  An  artificial  presumption 
of  mere  law,  cannot  be  rebutted.  Even  presumptions  of 
law  and  fact,  such  as  the  presumption  in  trover,  of  a  con- 
version from  demand  and  refusal  proved,  must  be  made  by 
the  jury  and  not  by  the  court ;  much  more  presumptions 
of  mere  fact,  such  as  that  here  relied  on.  3  Stark  Ev. 
1241,  et.  seq.  A  jury  must  find  facts,  not  evidence.  There 
is  no  settled  principle  or  fixed  rule  which  enables  the  court 
of  itself,  without  the  finding  of  the  jury,  to  reach  the  con- 
clusion, that  this  money  was  in  the  hands  of  the  garnishee 
at  or  afler  the  attachment,  from  the  premises  established 
that  it  was  there  at  some  previous  time.  Because  the  ju- 
ry failed  to  draw  the  conclusion  which  must  be  attaiued, 
their  doubts  might  be  argued,  but  no  power  in  the  court  to 
assume  their  province  by  making  a  presumption  of  fact, 
can  thence  arise. 

There  seems  to  me  to  have  been  throughout  the  plead- 
ings and  argument  of  this  case,  on  the  part  of  the  plain- 
tiff, some  vague  notion  concerning  the  importance  of  the 
fraudulent  conveyances,  which  have  in  various  specifica- 
tions been  alleged  as  matters  in  and  of  themselves  materi- 
al, independent  of  all  result  that  has  ensued  from  them ; 
And  which,  being  found  by  the  jury,  it  is  supposed  will  be 
greatly  influential  in  inducing  the  court  to  exercise  its  pow- 
ers.    But  the  business  of  the  court  is  to  give  effect  to  a 
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verdict  establishing  what  the  garnishee  has  in  his  hands 
of  the  goods,  moneys,  Ac.  of  the  absent  debtor,  at  or  after 
the  attachment.  The  business  of  the  jury  was  to  inquire 
what  the  garnishee  so  had  in  his  hands.  The  purpose  of 
the  suggestion  should  hare  been  to  shew  what  he  so  had. 
The  fraud  was  then  material  only  in  a  collateral  way,  as 
evidence  to  shew  that  a  title  set  up  to  certain  goods,  <ftc. 
by  the  garnishee,  was,  as  to  creditors,  void.  In  the  true  is- 
due  to  be  tried,  negroes  fraudulently  conveyed  were  the 
same  as  negroes  held  under  deposit.  The  fraud  of  itself 
would  not  have  entitled  the  plaintiff  to  a  verdict,  and  is  of 
no  avail  on  this  motion.  If  the  absent  debtor  and  the 
garnishee  had,  in  the  mOst  fraudulent  and  iniquitous  man- 
ner, combined  to  destroy  or  remove  the  goods  of  the  ab- 
sent debtor  before  the  attachment,  no  recovery,  in  a  pro- 
ceeding like  this,  could  be  had  against  the  garnishee,  un- 
less there  had  accrued  from  the  fraudulent  conduct  of  the 
parties,  at  or  after  the  attachment,  some  debt  from  the  gar- 
nishee to  the  absent  debtor,  or  some  property  of  the  absent 
debtor,  in  the  hands  of  the  garnishee.  If  any  such  re- 
sult of  the  fraud  had  accrued,  that  result  was  the  subject 
to  be  ascertained,  and  the  fraud  was  only  inducement  and 
evidence. 

I  am,  therefore,  of  opinion,  that  the  verdict  is  no  answer 
either  to  the  specifications  which  have  been  made,  or  to 
the  issue  which  should  have  been  presented  ;  and  that  the 
verdict  is  not  sufficiently  certain  and  express  to  authorize 
the  action  of  the  court.  I  think  that  the  motion  for  an 
ordet  to  pay  the  money  into  court,  should  have  been  re- 
fused, and  a  repleader  and  venire  facias  de  novo  ordered. 

*  Appeal  Courts  July  Termy  1836. 

Elijah  Wilbourne,  assignee,  vs.  Thos.  S.  Stead,  an  absent 
debtor,  and  James  M.    Whitlow,  the  garnishee. 

Curia,  per  CNeall,  J.  On  the  4th  ground  of  the  motion,  (be- 
cause the  verdict  of  the  jury  was  informal  and  void,)  we  think  u 
new  trial  must  be  granted ;  and  it  is,  hence,  unnecessary  to  examine 
any  of  the  other  grounds. 

The  verdict  upon  the  issue  betwieen  the  attaching  creditor  and  the 
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garnishee  was  either  for  the  plaintiff  generally,  or  for  a  sum  of  mo- 
ney in  his  favor.  Either  -was  an  erroneous  finding.  The  Act  of 
1744,  P.  L.  188,  directs  that  if  the  garnishee  shall  claim  the  goods 
attached,  and  deny  the  same  to  belong  to  the  absent  debtor,  and  the 
plaintiff  shall  not  be  satisfied  with  Ms  claim  or  his  denial^  then  the 
garnishee  <' shall  be  pot  to  plead  the  same,  and  the  matter  shall  be 
tried  by  a  jury  forthwith,  or  at  such  other  court  and  time  as  shall 
be  appointed  by  the  said  justices ;  and  the  party  that  shall  be  cast  in 
the  same,  shall  pay  to  the  prevailing  party  such  reasonable  cost  and 
charges  as  shall  be  allowed  and  taxed  by  the  chief  justice  afore- 
said." 

The  only  issues  which  can  be  made  up  under  the  Act  are  : 

1st  Does  the  property  claimed  by  the  garnishee  belong  to  him, 
and  not  to  the  absent  debtor  ? 

2d.  Is  the  return  of  the  garnishee  true  in  the  whole  or  only  in 
part? 

The  verdict  ought  to  correspond  with  the  issue  ;  if  it  departs  from 
it,  a  venire  facias  de  novo  is  inevitable.  For  the  issue  made  is  unde- 
cided. 

In  the  case  now  in  hand,  if  the  issue  be  regarded  as  that  which 
first  arises  under  the  Act,  the  verdict  does  not  decide  it.  For  the 
plaintiff  neither  asserts  nor  has  a  claim  of  right  to  the  property ;  the 
question  of  title  is,  it  is  true,  made  by  him,  but  in  makmg  it,  he  sets 
up  the  title  of  the  absent  debtor,  and  denies  that  of  the  garnishee.  A 
general  or  pecuniary  finding  for  him,  does  not  necessarily  conclude 
the  &cts  stated  in  the  record.  It  is  true,  we  may  suppose  that  the 
jury  intended  to  assert  their  truth;  but  there  is  nothing  in  the  verdict 
which  when  read  in  connexion  with  the  suggestion  will  shew  that 
the  jury  have  found  the  property  to  be  that  of  the  absent  debtor. 

If  the  issue  be  considered  as  the  second  arisino^  under  the  Act,  the 
Terdict  is  contrary  to  the  &cts  of  the  case,  as  well  as  informal. 

In  Westmorland  vs.  Tippens,  1  Bail.  514,  the  defendant,  the  gar- 
nishee, was  in  possession  of  a  smgle  slave,  alleged  to  be  the  proper- 
ty of  the  absent  debtor,  and  of  a  greater  value  than  the  amount  of  the 
plaintiff's  debt :  the  jury  found  for  the  plaintiff  the  amount  of  his  debt : 
the  finding  was  held  to  be  erroneous,  and  so  much  of  the  verdict  as  found 
a  specific  sum,  was  rejected  as  surplussage,  and  the  general  finding 
for  the  plaintiff  allowed  to  stand.  If  this  case,  like  that,  was  for  a 
single  chattel,  that  precedent  might  justify  us  in  pursuing  the  same 
course,  and  supporting  this  verdict  But  here  three  slaves  are 
in  issue,  to  one  of  which  the  absent  debtor  has  no  title  ;  hence  a  gen- 
eral verdict,  finding  all  three  of  the  slaves  to  belong  to  the  absent 
debtor,  is  contrary  to  the  facts.  A  pecuniary  finding  for  the  plain- 
tiff, is  clearly  informal  and  beyond  the  issue. 

The  proper  finding  in  this  case  would  be,  of  the  specific  goods  in 
the  hands  of  the  garnishee,  which  the  jury  may  be  satisfied  belong 
to  the  absent  debtor,  with  the  respective  value  thereof  This  seems  to  be 
the  settled  practice  under  the  Act  of  Pennsylvania,  which  is  very 
like  ours,  and  the  construction  upon  which  has  been  often  resorted  to 
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as  a  light  to  assist  us  in  reading  correctly  our  own  Act.  (Serg.  on 
Att.  27,  30.) 

The  first  part  of  such  a  finding  as  that  which  I  have  suggested, 
is  the  only  proper  mode  of  disposing  of  the  issue.  The  second  part 
has  not  only  the  sanction  of  the  practice  in  Pennsylvania,  but  is,  I  think, 
a  legitimate  consequence  resulting  from  our  Act,  construed  in  con- 
nection with  the  custom  of  London.  In  an  attachment  under  rhat 
custom,  in  case  of  de&ult  by  the  garnishee,  there  is  a  judgment  of 
appraisement  of  the  goods.  (Serg.  on  Att.  31.)  Our  Act,  in  that 
specific  case,  has  made  the  garnishee  liable  for  the  plaintifiPs  debt, 
without  an  appraisement.  But  the  3d  section  of  the  Act  of  1744, 
P.  L.  188,  which  provides  for  the  delivery  of  the  goods,  chattels, 
debts  and  books  of  accompt  attached,  to  the  plaintiff  on  filing  his  dec- 
laration, directs  that  they  shall  be  '' inventoried  and  appraised  by  two 
or  more  persons,  to  be  appointed  by  the  court  for  tnat  purposa" 
This  is  a  clrar  recognition  of  the  custom  of  London,  in  a  case  where 
there  is  no  dispute  about  the  goods,  and  when  they  are  to  be  deliver- 
ed to  the  plaintiff  After  a  verdict  establishing  the  right  to  be  in 
the  debtor,  the  goods  become  applicable  to  the  payment  of  the  at- 
taching creditor's  debt ;  and  under  the  section  just  alluded  to,  he 
would  be  entitled  to  have  them  delivered  to  him  ;  and  it  would  follow, 
that  they  should  bo  inventoried  and  appraised  by  two  or  more  per- 
sons, to  be  appointed  by  the  court  for  that  purpose.  These  wordb  of 
the  Act  are  very  well  satisfied  if  the  appraisement  be  by  the  jury  ; 
for  the  verdict  is  itself  an  inventory  of  the  goods,  and  the  value  found 
will  be  an  appraisement.  Each  of  these  acts  will  be  done  by  two 
or  more  persons  appointed  by  the  court,  when  the  jury  do  them  by 
the  direction  of  the  court  trying  the  case. 

The  reasons  for  such  a  finding  as  that  which  I  have  suggested, 
would,  in  a  case  of  doubtful  construction  of  a  statute,  well  warrant 
the  court  in  giving  to  it  their  sanction. 

The  garnishee,  who  may  have,  on  a  mistaken  view  of  his  rights, 
claimed  the  property,  ought  not  to  be  punished  beyond  the  penalty 
imposed  by  the  Act,  which  is  the  payment  of  the  costs  of  the  prevail- 
ing party ;  he  is  therefore  allowed  to  discharge  himself  by  deHver- 
ing  up  the  property  found  to  be  that  of  the  absent  debtor.  To  ena- 
ble him  to  do  tnis,  the  verdict  must  find  the  specific  goods.  So,  on 
the  other  hand,  the  garnishee  ought  not  to  be  allowed  to  protect  him- 
self or  defeat  the  creditor,  by  putting  the  property  out  of  the  reach 
of  an  execution ;  to  prevent  this,  the  value  must  be  found,  so  as  to 
enable  the  court,  (when  the  property  is  not  delivered,  and  cannot  be 
found  to  satisfy  the  creditor's  execution,)  on  rule,  to  give  the  creditor 
an  execution  ior  its  value  against  the  garnishee. 

The  motion  for  a  new  trial  is  granted. 

DssAussuRS,    Johnson,    Harper  and  Johnston,  CG.  and 
Evans,  Earlb  and  Bvtlxr,  JJ.  concurred. 
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The  State  vs.  Jesse  E.  Dent. 

A  prosecution  for  gaming,  though  harred  as  to  the  fine,  is  not 
barred  as  to  the  imprisonment,  if  not  commenced  within  six  months. 

The  Act  of  1748,  limiting  the  time  of  commencing  prosecutions 
in  respect  of  any  fine,  penalty  or  forfeiture,  relates  only  to  pecuniary 
penalties  imposed  by  statute. 

Where,  in  an  indictment  for  gaming,  the  time  at  which  the  ofifence 
was  committed,  as  laid  in  the  indictment,  was  within  the  six  months 
befcre  the  commencement  of  the  prosecution,  and  the  jury  found  the 
defendant  guilty,  and  that  the  gaming  took  place  more  than  six 
months  before  the  commencement  of  the  prosecution,  held  that  the 
uncertainty  of  the  finding,  as  to  the  time  at  which  the  ofiTence  was 
committed,  was  no  ground  for  arresting  the  judgment 

Before  Butler,  J.  at  Richlandy  Fall  Term^  1844. 

This  was  an  indictment  for  gaming.  The  time  at  which 
the  ofifence  was  commited,  as  laid  in  the  indictment,  was 
within  six  months  before  the  commencement  of  the  prose- 
cution. The  jury  found  the  following  verdict,  '^we  find 
the  defendant  guilty  on  the  first  count  (to  wit :  for  gaming) 
and  we  further  find  that  the  said  unlawful  playing  took 
place  more  than  six  months  before  the  commencement  of 
this  prosecution."  The  defendant  now  moved  in  arrest  of 
judgment,  on  the  grounds,  1.  Because  after  the  lapse  of  six 
months  the  posecution  is  barred.  2.  Because  no  time  is 
designated  in  the  indictment,  anterior  to  the  six  months, 
and  the  finding  therefore  is  vague  and  uncertain,  so  that 
it  could  not  be  pleaded  against  another  prosecution. 

Preston  and  W.  F.  Desaussure,  for  the  motion,  cited, 
on  the  first  ground,  Cro.  Jac.  415 ;  1  Bay,  96,  215  ;  2  McC. 
441 ;  2  Bail.  554  ;  6  Stat.  27 ;  and  on  the  second  ground 
Hawk.  P.  C.  35 ;  Foster,  8 ;  Roscoe,  304 ;  1  Ch.  Cr.  L.  222. 

Caldwell,  Solicitor,  contra,  cited  Cok.  Inst.  185  ;  2  Hale 
P.  C.  158 ;  Hawk.  P.  C.  271 ;  6  Esp.  Rep.  92 ;  3  Camp. 
226 ;  4  Wend.  229  ;  3  Stat.  701 ;  3  Jac.  Law  Die.  72 ;  1 
Hale  P.  C.  24 ;  2  Hill,  628. 

Ouriai  per  Richardson,  J.     The  object  of  the  appeal 
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would  seem  to  be,  to  induce  the  court  to  reconsider  their 
former  decisions,  in  the  cases  of  the  State  vs.  D.  T.  Free, 
and  against  M,  Lemony  2  Hill,  628 ;  and  against  S.  Fields, 
2  Boil.  654. 

Free's  case  was  for  trading  with  a  slave,  Lemon's  for 
harboring  an  absconding  slave,  and  Fields's  case  for  pass- 
ing a  counterfeit  bank  note  of  another  State. 

In  the  two  cases  first  named,  the  penalty  was  fine  and 
imprisonment. 

In  the  three  cases  it  is  decided,  under  our  Acts  of  1713, 
(2  Stat.  586,)  and  of  1748,  (3  Stat.  701,)  that  although  an 
indictment  does  not  lie  for  the  pecuniary  penalty,  after  six 
months  from  the  commission  of  the  ofience,  yet  still,  the 
indictment  is  good  for  the  penalty  of  imprisonment. 

In  the  case  against  Lemon,  and  more  at  large  in  that 
against  Fields,  the  Acts  of  1712  and  of  1748  are  set  forth, 
and  shewn,  by  satisfactory  reasoning,  to  be  Acts  upon  the 
same  subject  matter,  and  constituting  one  law. 

The  argument  for  the  identity  between  the  Acts,  or  the 
exposition  to  prove  that  the  term  "penalty,"  introduced 
into  the  Act  of  1 748,  in  addition  to  the  terms  "fines  aud 
forfeitures"  in  the  Act  of  1712,  need  not  be  again  and 
again  repeated.  Those  decisions  have  been  often  recog- 
nized and  carried  into  practice. 

The  statutory  fine  is  barred,  but  not  the  imprisonment. 

I  will  now,  therefore,  merely  notice,  that  by  the  Act  of 
1712,  the  limitation  of  six  months,  for  the  recovery  of  fines 
and  forfeitures,  which  plainly  mean  pecuniary  mulcts  only, 
and  not  corporal  or  personal  punishments,  is  made  the 
legal  bar  to  civil  and  qui  tarn  actions  only,  and  is  restric- 
ted to  fines  and  forfeitures  imposed  by  Acts  of  force  in  1712. 

It  may  be  well  to  remark,  that  the  Act  of  1712  was 
passed  expressly  for  the  limitation  of  civil  actions,  without 
any  reference  to  public  prosecutions. 

The  Act  of  1748  then  follows,  and  in  terms  extends 
the  limitation  of  six  months,  to  penalties,  fines  and  forfei- 
tures, under  all  Acts  passed  or  to  be  passed,  and  enacts 
the  same  limitation  of  time  to  public  prosecutions  and  to 
civil  actions  also. 

This  extension  of  the  legal  bar  to  public  prosecutions, 
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naturally  introduced  the  additional  term  of  the  Act  of  1748, 
namely,  '^penalty,"  and  thoughout  this  Act  the  defendants 
are  called  ^'offenders  against  the  law,"  but  these  terms  are 
not  found  in  the  Act  of  1712. 

'Tenalty,  and  offenders,"  are  harsh  terms,  usually  ap- 
plied to  a  man  accused  or  indicted,  not  merely  sued  by  an 
individual — and  are  plainly  thus  introduced  for  the  new 
purpose  of  limiting  public  prosecutions  for  fines  and  forfei- 
tures, as  well  as  civil  actions. 

If  we  look  at  the  title  of  this  Act,  it  plainly  indicates, 
that  fines  and  forfeitures  alone  are  meant  by  the  term 
"penalty."  The  title  is  this — "An  Act  limitins^  the  time 
for  commencing  prosecutions  for  the  recovery  of  penalties 
and  forfeitures."  It  is  not  for  the  infliction  or  imposing 
of  penalties,  or  the  like.  The  penalty  of  pecuniary  fines 
is  meant  to  be  limited  in  the  time  of  their  recovery. 

"Recovery"  is  the  usual  and  proper  term  for  judgments 
for  money  or  property.  But  take  a  higher  principle  of 
construction.  Such  limitations  are  in  derogation  of  the 
principles  and  good  policy  of  the  common  law,  which  al- 
lows of  no  such  bars  to  prosecutions,  by  the  concealment 
of  offenders,  or  delay  in  prosecuting  offenders. 

It  follows  that  Acts  which  would  introduce  such  limita- 
tions^ must  be  clear  and  explicit;  or  the  common  law 
principle  still  prevails,  and  no  such  inexplicit  Acts  can 
^ipersede  its  wise  policy  and  general  application. 

I  have  derived  my  general  judicial  opinion,  upon  the 
nuun  question  before  the  court,  chiefly  from  the  expositions 
of  Judges  Evans,  Harper  and  Earle,  in  the  three  cases 
of  Fields,  Free  and  Lemon,  but  without  repeating  their 
argnments.  I  have  regarded  the  apparent  aim  of  the  de- 
fendant's counsel,  to  have  the  principle  of  those  cases 
i^ain  considered  by  the  court,  and  I  therefore  add  a  brief 
^supplement  to  such  former  expositions  of  the  Act  of  1748. 
I  can  perceive  no  sufiicient  reason  for  a  different  construc- 
tion of  the  Act. 

Terms  must  be  understood  by  their  subject,  and  the  ob- 
ject aimed  at  by  the  law,  and  it  is,  I  think,  plain  in  this 
instance,  that  the  terms  "any  penalty,  fine  or  forfeiture," 
in  the  Act  of  1748,  mean  no  more  than  the  fines  and  for- 
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feitures  of  the  Act  of  1712,  and  must  be  understood  to 
mean  penalty  by  fine  and  forfeiture. 

The  terms  used  are,  at  least,  too  inexplicit  to  alter  the 
rule  of  the  common  law,  in  a  matter  so  important  as  the 
suppression  of  such  offences  against  public  morals  as  gam- 
ing. 

But  let  us  see  if  there  is  not  good  reason  for  an  early 
bar  to  the  recovery  of  fines,  and  also  for  leaving  the  im- 
prisonment without  the  same  bar.  Individuals  are  inter- 
ested, and  therefore  are  more  active  in  the  recovery  of 
specific  fines  laid  by  statutes,  because  they  usually  get  a 
part  for  informing  and  prosecuting  to  conviction. 

In  the  very  case  before  us,  as  in  Free's  and  Lemon's 
cases,  the  prosecutor  gets  a  large  portion  of  the  fine. 

But  individuals  have  no  such  interest  in  personal 
punishments.     The  ^Ifames  aurV^  is  not  whetted. 

Now,  then,  is  there  not  an  obvious  reason  for  limiting 
prosecutions  for  pecuniary  fines  to  a  named  time?  And  is 
it  not  rational  to  ascribe  to  the  Legislature  of  1748  some 
knowledge  of  what  they  were  about  ? 

To  my  own  understanding,  the  restriction  of  the  limita- 
tion to  statutory  penalties  only,  and  not  to  those  of  the 
common  law,  admonishes  us  of  the  intended  discrimination 
of  fines  from  other  punishments.  Dispense  with  it,  and 
you  sweep  away,  after  six  months,  the  punishment  of  horse 
stealing  of  every  kind,  of  harboring,  or  stealing,  or  slay- 
ing slaves,  or  trading  with  them,  of  receiving  stolen  goods, 
swindling,  gaming,  cheating  by  false  tokens ;  all  of  which, 
and  many  other  offences,  are  punished  only  by  statutory 
penalties. 

But  further,  the  Act  of  1748  is  very  general.  'In  all 
and  every  case  where  the  penalty  is  imposed  by  Act,"  are 
the  terms,  and  may  well  embrace  all  common  law  ofiences 
whatever,  where  the  penalty  is  inflicted  under  a  statute. 
There  is,  therefore,  prudence,  good  sense  and  good  policy 
in  the  Act  of  1748,  as  heretofore  expounded.  And  I  would 
adhere  to  our  past  adjudications,  from  a  conviction  of  their 
fitness,  propriety  and  just  discrimination  in  the  construc- 
tion of  the  Act  of  1748. 

Those  adjudications  are,  then,  conclusive  upon  the  first 
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ground  of  the  appeal.  The  fine  is  barred,  not  the  prose- 
cution for  personal  punishments. 

The  other  g^round  is,  that  no  day  anterior  to  the  six 
months  is  designated  in  the  indictment.  But  the  exact 
day  of  the  offence  need  not  be  charged  in  indictments. 
And  when  circumstances  render  the  precise  time  of  conse- 
quence, it  must  be  pleaded,  in  order  that  the  solicitor  may 
assign  the  exact  time. 

But  this  not  being  done,  constitutes  no  fault  in  the  form 
of  the  indictment.  It  is  perfect  upon  its  face,  and  that  is 
enough.  And  the  court  will  not  assume  an  antiquated, 
possible  case,  in  order  to  arrest  or  set  aside  the  verdict. 
Such  a  case,  if  conviction  followed,  would  belong  to  the 
evidence,  and  should  be  urged  for  a  new  trial,  not  in  arrest 
of  judgment. 

But  under  no  possible  pleading  could  the  lapse  of  time 
avail  the  defendant,  when  the  court  has  decided  that  the 
prosecution  is  not  barred. 

In  the  two  cases,  James's  (a.)  and  Eraser's,  (b.)  the 
converse  was  assumed;  the  prosecutions  were  barred,  said 
the  court,  and  therefore  the  judgments  were  arrested.  But 
here  the  prosecution  is  not  barred,  and  therefore  the  judg- 
ment is  not  arrested. 

The  defendant's  motion  is  dismissed  unanimously,  not 
merely  upon  the  authority  of  former  decisions,  but  because 
a  different  construction  of  the  Act  of  1748  would  be  er- 
roneous. 

The  whole  court  concurred. 


(a.)  2  Bay,  215.    (b.)  2  Bay,  96. 
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James  M,  Henderson  vs.   Joseph  D.  Kenner. 

Aq  executor  is  a  competent  attesting  witness  to  a  will  of  real 
property. 

Where,  in  rn  action  of  trespass  to  try  title,  a  yerdict  was  rendered 
for  the  defendant,  and  the  possession  was  immediately  abandoned  by 
bim,  and  before  two  years  had  expired,  the  plaintiff,  finding  the  land 
unoccupied,  took  possession  of  it — Heldj  that  the  plaintiff  wiiS  not 
barred  of  h^r  title  because  she  brought  no  second  action  within  two 
years  alter  the  first  was  determined. 

Where  the  pleadings  in  a  case  make  single  questions,  to  which 
the  yerdict  directly  applies,  the  yerdict  is  per  se  conclusiye  between 
the  parties,  as  to  the  matters  decided  by  it.  But  where  the  pleadings 
present  two  or  more  distinct  propositions,  and  the  yerdict  may  be  refer- 
red to  either,  both,  or  all,  it  is  not  conclusiye,  but  only  prima  facie 
eyidence,  on  any  one  of  the  questions,  and  may  be  rebutted  by  evi- 
dence aliunde. 

In  an  action  of  trespass  to  try  title,  where  the  general  issue  alone 
is  pleaded,  a  yerdict  for  the  defendant  is  not  conclusiye,  but  only 
prima  facie  eyidence  against  the  plaintiff  on  the  question  of  title. 
The  presumption  may  be  rebutted,  by  shewing  by  parol,  that  the 
yerdict  was  rendered  on  the  ground  that  no  trespass  was  proved. 

When  a  yerdict  amounts  to  an  estoppel,  it  is  conclusive,  whether 
pleaded  as  an  estoppel,  or  giyen  in  evidence  under  the  general  issue. 
Per  Evans,  J. 

Before  O'Neall,  J.  at  Newberry,  July,  Extra  Term,  1844. 

This  was  an  action  of  trespass  to  try  title  to  a  tract  of 
land,  represented  on  the  plat  used  at  the  trial,  by  the  letters 
F  and  C.  The  land  was  first  owned  by  James  Lyles, 
who  died  intestate  during  the  Revolution.  F''  left  a 
widow  named  Lucy,  (who  afterwards  married  one  Goree) 
and  three  daughters,  Ruth,  Elizabeth  (who  married  Benja- 
min Maybin)  and  Nancy.  In  1810,  dower  was  assigned 
to  the  widow,  and  partition  had  by  consent.  The  part 
marked  C,  with  twice  as  much  more,  was  assigned  as  dow- 
er, and  the  part  marked  P,  was  allotted  to  Ruth.  In  1816, 
Ruth  died,  leaving  an  illegitimate  daughter,  Dolly  Lyles, 
to  whom  she  devised  her  whole  estate.  J.  L.  Goree  was 
named  executor  in  the  will,  and  he  was  one  of  the  sub- 
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scribing  witnesses.  Lucy^  the  mother,  Elizabeth  and  Nan- 
cy, survived  Ruth.  In  1831,  Lucy  Goree  died,  leaving 
Elizabeth  and  Nancy  surviving  her,  and  a  daughter  by 
her  second  marriage,  Mrs.  Kenner,  the  wife  of  Samuel  E. 
Kenner,  and  mother  of  the  defendant.  On  part  of  the 
land  allotted  to  Ruth,  was  a  field,  which  was  cultivated  by 
the  guardian  of  Dolly  Lyles,  until  1819,  and  after  that 
time,  rented  out  by  him  for  five  years,  for  the  benefit  of 
Dolly.  In  1829,  Dolly  removed  to  the  west,  and  appoint- 
ed Davis  Caldwell  her  agent.  In  the  same  year,  Benjamin 
Maybin  built  a  house  on  Dolly's  land,  (the  tract  marked  F,) 
and  stuck  up  a  notice  in  the  neighborhood,  that  he  claimed 
the  land  in  right  of  his  wife,  but  if  Dolly  ever  returned, 
hf  would  abandon  the  possession.  In  1831,  Dolly  brought 
an  action  of  trespass  to  try  title  against  Benjamin  Maybin, 
and  in  1835,  at  Fall  Term,  the  case  was  tried,  and  a  ver- 
dict was  rendered  for  the  defendant.  In  1834  or  5,  the 
house  built  by  Benjamin  Maybin,  was,  with  his  permission, 
removed  from  the  land.  No  one  remaining  in  possession, 
in  1837,  and  before  two  years  from  the  time  the  verdict 
was  rendered  had  expired,  Davis  Caldwell,  as  agent  of 
Dolly  Lyles,  took  possession  of  the  land,  built  a  house  on 
it,  and  rented  it  out  for  three  years.  In  1840,  the  defend- 
ant, as  agent  of  his  father,  Samuel  E.  Kenner,  bought  the 
crop  from  the  tenant  of  Dolly,  and  took  possession  of  the 
land.  In  1841,  Dolly  sold  the  land  to  Samuel  E  Eeuner, 
and  the  defendant  remained  in  possession,  as  tenant  of  his 
father.  In  the  sarr.e  year,  Benjamin  Maybin  and  wife 
conveyed  all  their  interest  in  the  land  to  the  plaintiff.  On 
behalf  of  the  defendant,  Davis  Caldwell  testified  that  the 
action  of  Dolly  Lyles,  agajnst  Benjamin  Maybin,  was  de- 
feated, on  the  ground  that  no  trespass  was  proved.  This 
testimony  was  objected  to,  but  admitted  by  the  court.  As 
to  the  part  marked  C,  there  was  some  evidence  which  went 
to  show  an  actual  ouster. 

The  presiding  judge   submitted  the  case  to  the  jury, 

who  found  for  the  defendant.     The  plaintiff  appealed. 

» 

Pair  4*  Wigfall,  for  the  motion,  cited  2  Stat.  584 ;  3 
lb.  612 ;  6  lb.  170 ;  Law  Journ.  118,  126-7;  8  Bay,  118; 
1  Phil.  Ev.  324,  334. 


476  Henderson  vs.  Kbnnbr. 

Pope  ^  Caldwell,  contra,  cited  2  N.  <&  McC.  634,  343 ; 
2  McO.  289 ;  3  Com.  5 ;  3  T.  R.  295 ;  Runn.  on  Eject.  423 ; 
2  Doug.  477;  2  Bay,  135  ;  Runn.  on  Eject.  292-3 ;  Arch. 
Pr.  403 ;  Stra.  631 ;  1  Phil.  Ev.  335. 

Curia,  per  Evans,  J.  The  questions  which  have  been 
discussed  in  this  court,  are — 1.  Was  there  a  legal  title  to 
the  land  in  Dolly  Lyles  1  and  this  involves  the  validity  of 
Ruth  Lyles's  will.  2.  Was  there  such  an  ouster  by  the 
defendant,  of  his  co-tenant,  the  plaintiff,  as  would  support 
an  action  for  the  land  marked  C  on  the  plat,  of  which  they 
were  tenants  ih  common')  3.  Was  the  defendant  barred  of 
his  title  by  the  Act  of  1744,  because  Dolly  Lyles  brought 
no  second  action  within  two  years  from  the  termination  of 
the  first?  4.  Was  parol  evidence  admissable  to  show 
what  was  decided  in  the  first  action  ? 

As  to  the  will  of  Ruth  Lyles,  of  which  Goree  was  both 
executor  and  attesting  witness,  that,  I  presume,  is  settled  by 
the  case  of  Taylor  vs.  Taylor,  decided  in  the  Court  of 
Errors  during  the  present  teim.  If  he  took  any  beneficial 
interest  under  it,  the  Stat.  25  Geo.  2,  take^  away  his  inte- 
rest, and  if  he  took  none,  then  he  is  a  good  witness,  by 
the  rules  of  the  common  law,  between  the  devisee  and 
the  heir  at  law. 

Of  the  small  part  of  the  land  marked  C  on  the  plat,  the 
parties  were  tenants  in  common,  and  no  action  could  be 
maintained  by  the  plaintiff  against  his  co-tenant  without 
proof  of  ouster.  As  to  what  shall  constitute  an  ouster^  I 
do  not  propose  here  to  discuss  it.  This  court  is  satisfied 
with  the  charge  of  the  presiding  Judge,  and  with  the  ver- 
dict on  the  facts. 

In  considering  the  third  ground,  I  need  not  repeat  what 
every  lawyer  knows  so  well ;  that,  by  the  common  law, 
there  was  no  limit  to  the  number  of  actions  of  ejectment 
which  a  plaintiff  might  bring.  By  the  Act  of  1712,  (4  sec. 
2  Stat.  584)  this  right  was  taken  away,  and  the  number  of 
actions  which  a  plaintiff  might  bring,  was  limited  to  one. 
This  was  repealed  by  the  Act  of  1744,  3  Stat.  612,  and  he 
was  allowed  to  bring  a  second  action  within  two  years 
from  the  termination  of  the  first.     In  this  case,  it  appears 
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that  soon  after  the  termination  of  the  first  action,  the  pos- 
session of  the  land  was  abandoned  by  Maybin,    and    the 
house  he  had  built  was  taken  down  and  removed.     The 
agent  of  Dolly  Lyles,  finding  the  land  occupied  by -no  one, 
took  possession  for  her.     The  possession  has  coi.tinued  in 
her  and  the  defendant,  to  whom  she  sold,  ever  since.     Un- 
der these  circumstances,  is   she   barred  of  her  title  to  the 
land  because  she  did  not  bring  her  second  action    within 
two  years  from  the  termination  of  the  first  ?     The  object 
of  the  second  action  would  be  to  recover  possession  of  her 
land;   but  this  she  had  already  done  without  an  action. 
Actions  in  relation  to  land,  are  brought  to  recover  posses- 
sion, or  damages  for  an  injury  done  in  disturbing  the  plain- 
tiff's possession.     She  could  not  maintain  ejectment,  or  our 
substitute  for  it,  trespass  to  try  title,  for  she  was  in  posses- 
sion herself;  and  she  could  not  bring  trespass  quare  clau- 
sum  fregitj  for    her   possession  was  not  disturbed.     The 
object  of  the  statute  of  limitations,    as  appears  from   its 
title  and  all  its  provisions,  was  to  quiet  possession  ;  and  the 
obvious  meaning  of  the  Act  of  1744,  is  to  take  away  the 
right  of  one  claiming  to  be  the  owner  of  land  against  one 
in  possession,  after  one  decision,  unless  the  second  action 
was   brought   within   two   years.     But   if  the  defendant 
abandoned  the  possession,  and  the  plaintiff  re-gained  it,  the 
object  of  a  second  action  no  longer  existed,  and,  in  truth, 
it  could  not  be  maintained.     But  in   the  argument  at  the 
bar,  it  was  attempted  to  avoid  this  necessary  conclusion,  by 
saying  that  the  second    action  could  be  maintained  for  the 
same  cause  as  the  first.     This  is  not  so.     At  common  law, 
every  successive  action  of  ejectment  was  on  a  new  lease, 
entry  and  ouster.     The  verdict   for  the   defendant  in  the 
first  action  is  final,  as  to  the  matters  put  in    issue  by  the 
pleadings,    as  in  other   cases.     The   plaintiff  may  bring 
another  action,  but  it  roust  be  on  a  new  cause,  to  wit,  a  new 
lease,  entry  and  ouster. 

To  give  the  Act  of  1744  the  construction  contended  for, 
would  involve  the  absurdity,  that  the  law  requires  a  man 
to  do  what,  according  law,  he  could  not  do.  I  think, 
therefore,  that  the  title  of  the  defendant  is  in  no  way  affect- 
ed by  the  circumstance  that  Dolly  Lyles  did  not   bring  a 
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second  action  within  two  years  from  the  termination  of  the 
first. 

The  fourth  ground  relates  to  the  admissability  of  parol 
evidence  to  shew  the  ground  on  which  the  former  verdict 
was  rendered.     By  the  common  law,  a  plaintiff,  as  I  have 
before  said,  may  bring  successive  actions  against  a  defend* 
ant  continuing  in  possession  ;  and  this  right  is  taken  away 
only  by  the   Act   of  1744,    which    restricts    him  to  two 
actions,  and  makes  a  verdict  for  the  defendant,  or  a  nonsuit, 
or  discontinuance  of  his  first  action,  conclusive,  unless  a 
second  action  be  brought  within  two  years.     Now,  in  cases 
like  the  present,  where  the  second  action  is  rendered  unne* 
cessary  by  the  abandonment  of  the  defendant's  possession, 
it  may  admit  of  doubt  whether  the  defendant's  title  does 
not  remain  as  it  was  at  common  law,  wholly  unaffected  by 
the  verdict  in  the  first  case,  or  whether  the  verdict  would 
be  no  more  evidence  against  him  than  it  would  be  at  com- 
mon law,  were  he  a  plaintiff  suing  a  second  time  in  eject- 
ment to  recover   the  land.     But  it  is  not  intended  to  pat 
the  case  on  that  ground  (which  has  not  been  decided)  but 
to  consider  the  verdict  in  the  action  of  Dolly  Lyles  vs. 
Maybin^  on  the  footing  of  an  ordinary  verdict,  as  it  was 
considered  on  the  trial  before  the  jury,  and  to  inquire  how 
far  it  was  conclusive  between  the  parties,  and  how  far  parol 
evidence  was  admissable  to  ascertain  what  was  determined 
by  it.     I  assent  to  what  has  been  said  so  often,  and  in  so 
many  cases,  that  a  verdict  is  conclusive  between  the  same 
parties,  of  all  the  matters  decided  by  it,  whether,  as  is  said 
in  the  Duchess  of  Kingston's  case,  the  same   be  pleaded 
as  an  estoppel,  or  given  in  evidence  under  the  general  issue. 
Some  controversy  has  existed  as  to  its  effect  in  the  several 
ways  in    which  it   may  be  presented  by  the  parties,  and 
there  is  the  high  authority  of  Lord  Mansfield,  in  Evelyn 
vs.  Haynes^  cited  in  3  East,  365,  for  saying  that  such  a 
verdict  was  not  conclusive,  unless  it   was  pleaded  as  an 
estoppel.     But,  on  looking  through  the  cases,  I  think  it 
will  be  found  that  such  a  distinction,  although  proper  in  the 
particular  case,  is  not  supported  by  subsequent  cases  as  a 
general  rule.     Wherever  the  fact  exists,  and  is  brougfht 
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out  according  to  the  rules  of  pleading  and  evidence,  it  is 
conclusive. 

I  have  said,  and  such  is  the  language  of  the  authorities, 
that  the  verdict  is  conclusive  of  the  matters  decided ;  so 
that  the  first  question  which  arises  on  a  verdict  is,  what 
questions  are  decided  by  it  ?  To  determine  this,  you  nuist 
look  to  the  pleadings.  The  verdict  is  the  answer,  nega- 
tively or  affirmatively,  to  the  question  made  by  the  plead- 
ings. If  these  make  single  questions,  to  which  the  verdict 
directly  applies,  then  the  parties  are  concluded,  and  the 
same  matter  can  never,  as  between  them,  be  inquired  into 
again.  This  proposition  all  the  authorities  sustain,  and 
there  can  be  no  doubt  of  its  accuracy.  But  where  the 
pleadings  are  general,  and  there  is  more  than  a  single  pro-^ 
position  to  be  decided,  and  the  verdict  may  be  equally  ap- 
plied to  both  or  all,  in  such  case  a  verdict  has  not  that 
conclusiveness  which  belongs  to  it  when  applied  to  a  single 
proposition  stated  in  the  pleadings.  The  case  under  con- 
sideration is  an  action  of  trespass  to  try  title.  The  plain- 
tiff contends  that  the  title  to  the  land  was  decided  in  a  for- 
mer suit,  between  those  under  whom  they  claim.  If  this 
be  sOf  then  the  question  is  not  open  for  further  discussion  ; 
it  is  definitively  settled.  In  deciding  this  question,  what  is 
the  rule  ?  In  Evelyn  vs.  Haynes,  Lord  Mansfield  takes 
the  distinction,  that  the  record  is  not  conclusive  where  the 
pleadings  are  general,  and  no  issue  is  made  on  any  precise 
point.  In  Standish  vs.  Parker^  2  Pick.  20,  Ch.  J.  Parker 
says — "  the  principle  adopted  is,  that  in  actions  of  trespass, 
or  for  torts  generally,  nothing  is  conclusively  settled  but 
the  point  or  points  directly  put  in  issue.  Thus  in  trespass, 
upon  not  guilty  pleaded,  the  title  is  not  concluded,  though 
if  the  title  is  put  in  issue  by  a  plea  of  soil  and  freehold, 
the  verdict  will  be  conclusive  ih  another  action  of  trespass 
for  an  injury  done  to  the  same  land.'*  He  applies  the  same 
rules  to  actions  for  obstructing  lights  and  other  easements, 
and  says,  a  verdict  on  the  general  issue  does  not  settle  the 
right,  but  if  the  defendant,  admitting  the  fact,  pleads  a  title 
in  bar,  and  issue  is  taken  on  it,  the  verdict  would 
settle  that  point  for  all  future  time.  And  hence,  I  would 
conclude,  that  whenever  a  verdict  is  relied  on  as  evidence 
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conclusive  per  se^  it  shall  have  that  effect  only  in  those 
cases  where  it  appears  from  the  record  itself,  that  the  ver- 
dict could  not  have  been  rendered  without  a  decision  on 
that  fact  by  the  jury.  If  the  verdict  may,  in  perfect  con- 
sistency with  the  record,  have  been  rendered  on  another 
ground,  it  is  not  conclusive  per  se,  because,  as  was  said  in 
Evelyn  vs.  Hapnes,  no  issue  was  taken  on  any  precise 
point;  the  jury  may,  for  any  thing  that  appears,  have 
decided  on  a  different  ground  from  that  which  is  involved 
in  the  second  action.  And  this  is  conformable  to  the 
general  reason  of  the  law ;  for,  where  more  than  a  single 
fkct  is  involved,  it  cannot  appear  from  the  record,  where 
only  the  general  issue  is  pleaded  in  trespass  to  try  title, 
whether  the  jury  passed  upon  the  title  as  well  as  the  tres- 
pass. To  maintain  this  action,  (which  is  a  substitute  for 
ejectment)  the  plaintiff  must  prove  both  a  title  in  himself 
and  a  possession  by  the  defendant.  If  he  fails  to  prove 
either,  a  verdict  may  be  rendered  against  him.  The  plea 
puts  in  issue  both  the  title  and  the  trespass.  How  can  it 
be  ascertained  from  the  verdict  itself,  whether  the  jury,  in 
finding  for  the  defendant,  decided  on  the  title  as  well  as 
on  the  trespass?  The  plaintiff  must  establish  both  by  evi- 
dence, and  failure  in  either  defeats  his  action. 

All  the  authorities  on  this  subject  are  collected  in  the 
3d  vol.  of  Phillip's  Ev.  by  Cowen  A  Hill,  in  notes  691, 
592  and  694,  and  the  result  of  them,  it  appears  to  me,  is, 
that  where  the  pleadings  present  two  distinct  propositions, 
and  the  verdict  may  be  referred  to  either,  it  is  inconclusive, 
because  there  is  no  precise  issue  made  by  the  pleadings, 
and  the  verdict  wants  that  certainty  which  is  necessary  to 
give  it  the  effect  of  an  estoppel.  In  such  case,  as  the  jury 
may  have  decided  on  both  questions,  the  verdict  is  prima 
facie  evidence,  but  it  is  not  conclusive,  and  may  be  rebu^ 
ted  by  evidence  aliunde.  Such  evidence  is  not  resorted  to, 
to  contradict  or  explain  the  verdict  by  any  direct  evidence 
of  intention ;  but  to  give  it  application,  by  shewing  what 
were  the  facts  to  which  it  applied,  and  upon  which  the 
jury  passed  in  rendering  it.  There  are  many  cases  in 
which  parol  and  extrinsic  evidence  may  be  resorted  to,  to 
shew  the  effect  of  a  verdict.     Thus,  in  trespass  or  trovoTi 
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the  verdict  may,  or  may  not,  vest  the  chattel  in  the  defend- 
ant. If  the  jury  give  the  value  of  the  property,  the  title 
vests,  in  trover,  immediately  in  the  defendant,  and  in  tres- 
pass, it  vests  on  paying  the  verdict.  But  whether  the  jury 
intended  to  give  the  full  value  of  the  property,  and  thereby 
vest  it  in  the  defendant,  can  only  be  known  by  evidence 
aiiunde.     Jones  vs.  McNeil^  2  Bail.  474. 

In  the  case  of  Seddon  vs.  7\itop,  6  T.  R.  6U7,  the 
plaintiff  sued  for  a  note  and  an  open  account.  On  execu- 
ting his  writ  of  inquiry,  he  gave  no  evidence  on  the  ac- 
count, and  took  his  verdict  for  the  note.  It  was  held,  in  a 
subsequent  action  for  the  account,  that  the  record  was  not 
conclusive.  The  fact  that  no  evidence  was  offered  on  the 
account,  and,  therefore,  that  the  jury  did  not  pass  upon  it, 
could  not  appear  from  the  record,  and,  of  course,  could  be 
proved  by  parol  only.  In  the  case  of  the  New  England 
Bank  vs,  Lewis,  8  Pick.  118,  the  judge,  after  stating  the 
general  rule  from  Ferrer's  case,  6  Co.  7,  (which  is  sub- 
stantially the  same  as  stated  by  Ch.  J.  DeGrey  in  the 
Duchess  of  Kingston's  case,)  says — "when,  however, 
the  real  merits  of  an  action  have  not  been  inquired  into  in 
a  former  suit,  issue  may  be  taken  on  the  fact,  the  judgment 
being  pleaded  in  bar.  And  when  issue  is  thus  taken  on 
the  fact,  evidence  is  admissible  to  prove  what  passed  at  the 
former  trial ;"  and  for  this  he  cites  the  case  of  Seddon  vs. 
Tutop,  thus  shewing  his  understanding  of  that  case  to  be 
the  same  as  hereinbefore  stated.  This  doctrine  has  been 
fully  recognized  in  a  great  number  of  American  cases, 
which  will  be  found  in  note  590,  3  vol.  of  Cowen  ife  Hill's 
edition  of  Phillip's  Ev.  At  the  end  of  note  594,  at  page 
848,  the  doctrine,  as  established  in  New  York,  is  thus 
stated — "that  a  verdict  and  judgment  are  conclusive  upon 
any  matter  legitimately  within  the  issue,  and  necessarily 
and  directly  found  by  the  jury;  and  that  where  the  record 
itself  does  not  shew  that  the  matter  was  necessarily  and 
directly  found,  evidence  aliunde,  consistently  with  such 
record,  may  be  received  to  prove  the  fact." 

None  of  these  cases  decide,  directly,  the  point  made  in 
this  case,  but  they  serve  to  illustrate  the  principle,  and 
shew  most  conclusively,  that  parol  evidence  may  be  re-t 
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ceived  to  give  a  verdict  its  true  application.  Our  action  of 
trespass  to  try  title  is  of  an  anomalous  character.  It  unites 
two  actions  into  one,  and  can  be  sustained  only  by  proof  of 
what  will  support  both.  It  is  within  the  experience  of 
every  lawyer,  that  a  case  is  often  decided  against  a  plain- 
tiff haying  a  clear  title,  on  his  failure  to  prove  a  trespass, 
as  would  seem  to  have  been  the  fact  in  the  action  of  DMy 
Lyles  vs.  B.  Mayhin.  In  such  case,  the  ground  of  the 
decision  does  not  appear  on  the  record;  and  it  seems 
strange,  and  against  the  spirit  of  the  law,  when  the  merits 
of  her  case  have  not  been  decided  or  passed  on  by  the  jury, 
that  she  should  be  estopped  by  the  verdict.  There  is 
abundant  authority  to  show  the  admissability  of  parol  evi- 
dence, in  relation  to  the  matters  decided  by  the  jury ;  and 
if  there  is  none  bearing  directly  on  this  particular  case, 
that  results  from  the  anomalous  character  of  our  action  to 
try  title  to  lands,  in  combining  the  evidence  necessary  to 
maintain  two  actions. 

In  actions  of  trespass,  quare  datisum  fregUy  if  the 
defendant,  admitting  the  trespass,  should  plead  libemm 
tenementunhy  there  would  be  but  one  issue,  and  the  verdict 
would  be  conclusive ;  but  if  he  pleaded  not  guilty  to  th^ 
trespass,  and  liberum  tenementum  also,  which,  under  out 
practice,  he  might  do  with  leave,  and  the  jury  should  find 
for  the  defendant,  how  could  it  be  known  on  which  plea 
the  verdict  was  rendered  ?  Or  if,  in  the  same  action,  the 
defendant  were  to  justify  under  the  general  issue,  as  V0 
decided  he  might,  in  Jones  v^.  Muldrow^  Rice,  64,  by 
shewing  he  was  the  owner  of  the  land,  and  the  question 
of  title  thus  made  was  decided  by  the  jury,  could  not  that 
be  shewn  on  the  trial  of  a  second  action  involving  the 
title  to  the  same  land  ?  I  apprehend  it  might,  under  the 
authority  of  the  case  of  Gardner  vs.  BuckbeCi  3  Cow.  120, 
and  Burt  vs.  Stemburghy  4  Cow.  669.  Such  evideuce 
should  be  admitted  with  great  caution,  and  should  be 
clear  and  satisfactory.  But  after  much  reflection  and  exam- 
ination, I  am  satisfied  the  evidence  was  admissable. 

It  is  not  intended  to  weaken,  in  the  slightest  degree,  the 
full  force  of  the  principle,  that  a  verdict  on  the  same  point, 
directly  made  and  necessarily  decided,  is  final  between  the 
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parties,  and  operates  as  an  estoppel,  whether  pleaded  in  bar 
or  given  in  evidence  under  the  general  issue,  by  either 
plaintiff  or  defendant.  The  court  is  of  opinion  that  none 
of  the  plaintiff's  grounds  can  avail  him,  and  the  motion 
is  dismissed. 

The  whole  court  concurred. 


Wm.  J.  Harley,  sheriff,  successor  of  Riley,  vs.  Jos.  NeUson, 

The  Same  vs.  J.  E.  Robinson. 

The  Same  vs.  Thomas  Addison. 

The  Same  vs.  7  he  Same^ 

A  debtor  who  applies  for  the  benefit  of  the  prison  bounds  Act,  after 
giving  bond  for  the  prison  rules,  forfeits  his  bond  if  he  leaves  the 
rules  without  having  made  an  assignment;  and  it  makes  no  difference 
in  this  respect,  that  he  was  entitled  to  his  discharge,  and  that  the 
commissioner  of  special  bail  refused  to  grant  it. 

A  verdict  in  favor  of  an  applicant  for  the  benefit  of  the  prison 
bomids  Act,  is  not  %p9o  facto  a  discharge  in  law.  And  with  a  ver< 
diet,  whether  for  or  against  the  prisoner,  the  jurisdiction  of  the  com- 
missioner of  special  bail  does  not  cease. 

A  jury  impanneiled  under  the  Act  6f  1833,  to  try  a  suggestion 
under  the  prison  bounds  Act,  have  a  right,  before  they  are  discharged, 
to  alter  or  remodel  their  verdict 

Before  Wardlaw,  J.  at  Barnwell,  Fall  Term,  1844. 

These  were  actions  against  the  sureties  on  prison  bounds 
bonds  given  by  L.  P.  Cook  and  D.  L.  Law,  dated  the  23d. 
of  April,  1839. 

Law  &  Cook  had  been  co-partners  in  trade.  In  the 
two  casein  first  stated  the  bonds  were  given  after  arrests  on 
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bail  writs,  and  in  the  two  last  cases,  after  arrests  on  writs 
of  ca  sa.  On  the  24th  of  April,  Cook  <&  Law  filed  joint  and 
separate  schedules,  and  made  application  for  the  benefit  of 
the  prison  bounds  Act.  On  the  4th  of  May,  on  behalf 
of  the  plaintiffs  on  the  bail  writs,  a  suggestion  was 
filed  containing  charges  (1,)  of  undue  preferences;  (2,)  of 
previous  fraudulent  assignments ;  and  (3,)  that  the  schedule 
was  false.  The  clerk  of  the  court,  as  commissioner  of 
special  bail,  oidered  a  jury  to  be  summoned  for  the  17th 
of  May,  to  meet  at  the  Court  House,  and  also  gave  the 
sheriff  a  written  order  to  have  the  debtors  before  him  at 
the  Court  House,  on  the  day  appointed. 

The  Court  House  was  35  or  40  yards  beyond  the  prison 
bounds,  as  they  then  existed,  but  it  was  the  place  where 
such  trials  before  the  Clerk  had  always  taken  place.  On 
the  17th  May,  as  the  sheriff,  with  Cook  and  Law  in  bis 
company,  (who  had  been  living  since  the  bonds  were  given 
in  a  house  within  the  bounds,)  reached  certain  stakes 
which  had  been  put  down  to  mark  the  bounds,  the  defend- 
ant Addison,  speaking,  as  he  said,  for  himself  and  the  other 
sureties,  said  to  the  sheriff  Riley,  that  if  the  debtors  were 
taken  out  of  the  bounds,  he  and  the  other  sureties  would 
stand  no  longer,  but  consider  themselves  discharged.  The 
sheriff  said  he  had  authority  and  was  obliged  to  do  it, 
and  Addison  answered  that  he  was  done  with  the  matter. 
The  sheriff  then  went  with  the  debtors  to  the  Court  House 
— ^they  not  appearing  to  have  said  any  thing  or  to  have 
been  spoken  to. 

At  the  Court  House,  nothing  was  said  about  place.  The 
issue  upon  the  suggestion  was  tried — witnesses  were  ex- 
amined, and  counsel  on  each  side  addressed  the  jury.  The 
commissioner,  at  the  direction  of  the  debtors's  counsel|  said 
nothing  to  the  jury.  The  jury  retired,  and  the  debtors's 
counsel  went  to  his  house,  half  a  mile  off.  The  jury 
brought  in  a  verdict,  finding,  in  substance,  that  the  estates 
of  the  debtors  were  not  more  than  sufficient  to  pay  their 
judgment  creditors  ;  that  the  debtors  had  made  payments 
to  some  creditors,  in  preference  to  others,  but  not  to  the 
injury  of  the  plaintiffs,  and  were  entitled  to  their  discharge. 

The  verdict  having  been  read,  at  the  suggestion  of  the 
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plaintiff's  counsel,  who  maintained  that  the  verdict  should 
meet  the  specifications  of  the  suggestion,   in  the  absence 
of  the  debtors's  counsel,  without  objection  and  without 
special  instruction  from  the  commissioner,  the  jury  volun- 
tarily retired,  and  returned  with  a  second  verdict,  finding 
that  they,  the  said  debtors,  had  made  payments  prefering 
some  creditors  to  others  ;  that  they  had  sold  their  assets 
and  applied  part  to  some  creditors,  and  a  part  to  their  own 
use ;    and   that   the  schedule    was  true.     The   debtors's 
counsel   was  still   absent.     No  motion  for  discharge   was 
then  made.     The  commissioner  decided  that  both  verdicts 
were  nullities,  and  that  the  debtors  must  return  to  the 
bounds,  saying  that  they  might  appeal,  or  that  he  would 
grant  to  them  a  new  hearing  and  trial,  at  any  time  they 
would  request.     The  debtors's  counsel  on  his  return  insist- 
ed upon  the  debtors  being  discharged,  and  directed  them 
to  go  at  large.     The  commissioner  directed  the  sheriff  to 
take  the  debtors  back  into  the  bounds,  and  they  got  back 
soon  afterwards,  either  through  the  interference  of  the 
sheriff  or  of  their  own   accord,  where  they  stayed.   Law 
some  weeks,  and  Cook  some  months  afterwards.     They 
never  made  an  assignment  within  the  knowledge  of  the 
commissioner,  and  never  received  an  order  of  discharge 
from  him.     After  the  trial,  on  the  same  day,  the  commis- 
sioner entered  upon  his  notes  of  evidence,  which  accom- 
panied   the   petition    and    suggestion,    his   decision,   in 
which  he  stated,  in  substance,  that  the  second  retirement 
of  the  jury  was  without  his  directions ;  that  the  attorney 
for  the  debtors  had  directed  them  to  go  at  large,  and  he 
had  directed  the  sheriff  to  take  them  back  into  the  bounds 
— that  he  considered  both  verdicts  as  nothing,  and  had 
told  the  debtors  they  could  appeal,  or  that  a  new  trial  might 
be  had  when  they  pleased. 

No  proceedings  of  any  kind  were  afterwards  had  ■  until 
the  departure  of  the  debtors  and  the  commencement  of 
these  actions. 

The  presiding  Judge  held  that  no  verdict  upon  the  sug- 
gestion could,  of  itself,  have  operated  as  a  lawful  discharge 
of  the  debtors,  without  an  assignment  or  any  order  of  the 
commissioner ;  that  if  the  commissioner  erred,  the  remedy 
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was  by  appeal  or  mandamus,  or  other  proper  proceeding, 
and  not  by  disregarding  the  decision  of  the  ofBcer  ap- 
pointed by  the  law  to  judge  in  the  matter,  or  substituting 
his  refusal  to  act,  for  the  action  which  the  law  required  of 
him ;  and  that  the  erroneous  opinion  of  the  commissioner, 
as  to  the  effect  of  the  verdicts,  (if  error  there  was,)  and 
his  neglect  to  order  the  debtors  into  close  confinement, 
when  no  application  was  made  for  such  order,  did  not  re- 
lease the  sureties  or  discharge  the  debtors. 

He  said  that,  although  it  was  of  no  consequence,  in  the 
present  case,  to  decide  which  verdict  was  the  true  verdict 
of  the  jury,  he  saw  no  objection  to  the  jury's  retiring  again 
voluntarily,  of  their  own  motion,  or  at  the  sug^^tion  of 
another,  before  they  had  separated,  and  where  no  suspicion 
of  unfairness  could  attach,  for  the  purpose  of  making  such 
alterations  as  they  thought  proper  in  their  finding. 

He  held  that  the  removal  of  the  debtors  to  the  Court 
House  for  trial,  could  not,  in  any  possible  view,  have 
amounted  to  a  discharge  of  the  sureties.  If  the  removal 
Was  the  act  of  the  sheriff,  and  compulsory,  whether  with 
or  without  lawful  authority,  being  involuntary  on  the  part 
of  the  debtors,  it  would  not  be  a  breach  of  their  bond,  and 
after  the  return  of  the  debtors  to  the  bounds,  it  gave  no 
grounds  of  complaint  to  the  sureties.  If  the  removal  was 
the  act  of  the  debtors  themselves,  against  the  remonstrance 
of  their  sureties,  it  might,  itself,  have  been  urged  as  a 
breach  of  the  bond,  but  could  be  no  discharge  of  the  sure- 
ties, or  excuse  for  a  subsequent  departure. 

The  verdicts  were  for  the  plaintiffs ;  debt,  interest  and 
costs  of  the  cases  in  which  the  prison  bounds  bonds  had 
been  given. 

The  defendants  appealed,  and  now  moved  for  a  new 
trial,  on  the  following  grounds. 

1.  Because  his  Honor  erreid  in  charging  the  jury,  that 
after  the  jury  who  tried  the  suggestion  of  fraud  had  ren- 
dered their  verdict,  the  authority  of  the  commissioner  of 
special  bail  over  the  petitioners.  Cook  A  Law,  returned. 

2.  Because  his  Honor  should  have  charged  the  jury, 
that  the  finding  of  the  jury,  upon  the  suggestion  of  fraud| 
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entitled  the  petitioners,  Cook  &  Law,  to  their  discharge, 
and  was  a  discharge  in  law. 

3.  Because  his  Honor  erred  in  charging  the  jury,  that 
the  sheriff  had  a  right  to  remove  the  petitioners.  Cook  and 
Law,  from  the  bounds,  against  the  express  orders  of  the 
sureties. 

4.  Because  there  was  no  proof  whatever  made,  that  the 
petitioners.  Cook  &  Law,  did  not  assign  the  property  men* 
tioned  in  the  schedule. 

6.  Because  his  Honor  erred  in  charging  the  jury,  that 
the  jury  who  tried  the  suggestion  of  fraud,  had  a  rights 
after  the  publication  of  the  first  verdict,  to  retire  a  second 
time,  and  in  the  absence  of  the  attorney  of  the  petitioners. 
Cook  &  Law,  bring  in  another  verdict. 

Patterson  4*  Aldrich,  for  the  motion. 
Bellinger  4*  Hutson,  contra. 

Curia^  per  Richardson,  J.  The  6th  seq.  of  the  Act 
of  1833,  6  Stat.  493,  to  amend  the  prison  bounds  Act  of 
1788,  contains  the  enactment  that  must  decide  the  leading 
question  presented  by  the  appeal,  namely,  were  the  insol- 
vent debtors,  Cook  and  Law,  justified  in  leaving  the  prison 
bounds,  without  executing  an  assignment  of  the  property 
set  forth  in  their  schedule,  or  did  they  thereby  forfeit  their 
bonds ) 

The  6th  sec.  of  the  Act  is  as  follows.  ''In  all  cases 
where  a  prisoner  applies  for  the  benefit  of  the  prison  bounds 
Act,  the  Judge,  or  commissioner  of  special  bail,*<&c.  shall 
not  discharge  him,  <&c.  until  the  property  contained  ii^  his 
schedule  is  produced  and  delivered  to  the  assignee  of  such 
prisoner,  if  it  be  or  has  been  within  the  power  of  the 
prisoner  to  deliver  the  same,  since  the  time  of  his  arrest." 

If  we  turn  to  the  insolvent  debtor's  Act  of  1769,  4  Stat. 
86,  there  is  express  provision  requiring  such  assignment 
to  be  made  before  the  discharge ;  see  1st.  section.  Under 
the  prison  bounds  Act  of  1788,  6  Stat.  78,  the  practice  was 
uniformly  the  same.  An  assignment  there  must  be.  To 
let  him  be  discharged  without  such  assignment,  would  be 
to  render  the  proceedings  against  an  insolvent,  an  empty 
show  to  mock  his  credtors. 
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How,  then,  can  there  be  a  doubt  upon  the  explicit  section 
of  the  Act  of  1833,  which  goes  even  further,  by  requiring 
the  property  to  be  delivered,  if  within  the  insolvent's 
power  }  But  which  only  re-enacts  the  like  provision  in 
in  the  Act  of  1759. 

Cook  and  Law  were  bound,  clearly,  to  execute  such  an 
assignment,  to  tender  it,  and  at  least  to  leave  it  at  the  dis- 
cretion and  for  the  use  of  their  creditors,  before  they  left 
the  prison  bounds. 

This  they  did  not,  jet  departed,  leaving  their  creditors 
no  substitute  but  to  proceed  upon  the  prison  bounds  bonds 
against  their  sureties,  the  present  defendants. 

Let  it  be  admitted  that  the  verdicts  authorized  the  dis- 
charge of  Cook  and  Law  by  the  commissioner.  Yet  still 
such  discharge  must  follow  after  the  assignment,  and  not 
go  before  it,  leaving  the  creditors  without  this  essential, 
and  only,  substitute,  in  place  of  the  persons  of  the  insol- 
vents. 

It  is  in  vain  to  urge  this  court,  upon  the  alleged  conduct 
or  declarations  of  the  commissioner  of  special  bail  who 
presided  at  the  trial.  As  the  counsel  observed,  there  was 
probably  heat  on  both  sides.  But  this  could  not  prevent 
Cook  and  Law  from  executing,  at  least  after,  if  not  before, 
their  discharge,  the  assignment,  which  is  the  only  practi- 
cal and  available  object  to  the  creditors,  while  it  is  equally 
the  justifying  cause,  and  therefore  the  indispensable  con- 
dition, of  insolvent  laws,  before  the  body  of  the  debtor  ciiii 
be  dischaif^. 

If  the  verdicts  were  sufficient,  as  they  probably  were, 
the  course  of  Cook  and  Law  was  plain.  1st.  They  should 
have  presented  an  assignment.  2d.  if  the  verdicts  were 
insufficient,  or  a  nullity,  which  I  do  not  conceive,  move 
for  a  new  trial.  3d.  If  the  conduct  or  refusal  of  the 
commissioner  was  erroneous,  the  writ  of  mandamus 
would  have  constrained  him  to  the  proper  legal  course  of 
his  duty. 

But  Cook  and  Law  followed  neither  course,  practically. 
They  departed  from  the  prison  bounds,  leaving  their  credi- 
tors to  the  bonds  of  the  defendants  exclusively. 

There  may  have  been  much  paliation  for  heat  and  pre- 
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cipitancy,  but  none  for  such  a  breach  of  contract  to  credi- 
tors or  sureties.  These  are  innocent  third  parties.  They 
stand  apart  from  the  quarrel,  and  cannot  be  affected  by  it. 

This  state  of  thingfs  brings  us  to  the  trials  of  the  defend- 
ants upon  their  bonds,  in  the  name  of  the  sheriff,  for  their 
creditors,  and  the  decision  may  be  readily  foreseen. 

The  Judge's  charge  to  the  jury  has  been  laid  before 
this  court.  It  assumes  the  very  principles  I  have  discuss- 
ed, and  of  itself  answers  the  exceptions  taken  to  it. 

But  referring  briefly  to  these  exceptions,  how  can  it  be 
supposed  that  the  authority  of  the  commissioner  ceased 
with  the  verdicts,  when  there  was  no  assignment? 

The  jury  could  not  discharge  the  insolvents.  The  com- 
missioner bad  the  same  discretion  as  all  courts,  to  have  the 
insolvents  brought  up  to  be  tried,  and  his  report  is  that  he 
remanded  them  to  the  bounds. 

To  this  exception,  I  need  not  repeat,  that  the  assign- 
ment must  be  made  before  the  discharge. 

To  the  4th  exception,  that  the  assignment,  at  least,  if  not 
the  discharge,  must  be  made  to  appear  by  the  defendants. 

To  the  6th,  before  being  discharged,  the  jury  had  power 
to  remodel  their  verdict.  But  under  any  possible  construe* 
tion  or  view,  the  question  continually  occurs,  to  be  an- 
swered by  the  bondsmen,  by  what  authority  did  Cook  and 
Law  depart  permanently  from  the  bounds,  without  an  as- 
signment at  any  time? 

Finally,  the  jury  followed  the  Iaw  laid  down,  and  gave 
the  full  debts,  interest  and  costs,  as  they  would  have  given 
against  the  principal  debtors.  Cook  and  Law. 

These  are  heavy  verdicts  for  sureties  to  pay,  but  such 
verdicts  are  within  their  bonds,  and  this  court  cannot  say 
they  should  be  diminished,  to  the  loss  of  the  creditors  of 
Cook  and  Law. 

Courts  are  to  support  contracts,  and  legal  verdicts,  and 
we  cannot  interfere  with  the  lawful  rights  of  creditors. 
On  the  contrary,  sureties  who  bind  themselves  for  the  law- 
ful conduct  of  their  principals,  must  take  the  hazard  of 
their  misconduct,  and  abide  the  consequences,  or  they 
would  not  be  sureties  at  law. 

But  for  satisfaction  sake,  let  us  reduce  the  case  to  its 
62 
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essential  facts.  All  stood  well  up  to  the  controvercy,  at 
the  trial  before  the  commissioner.  But  finally  the  jury 
brought  in  their  verdict,  and  then  modified  it,  which  is  no 
unusual  occurrence  when  done  defore  they  have  separated. 

Here  again,  all  stood  well.  But  the  commissioner  pro- 
nounced the  verdicts  nullities ;  and  ofiered  to  summon 
another  jury,  if  desired,  or  hear  the  counsel,  "at  any  time 
they  would  request,"  and  ordered  the  sherifi*  to  take  charge 
of  the  prisoners,  (fee. 

By  such  conduct,  the  commissioner  indicated,  plainly, 
that  he  did  not  intend  to  discharge  the  insolvents.  '  But 
he  retained  the  right  to  change  his  opinion,  and  offered  to 
hear  the  counsel. 

But  they  advised  the  prisoners  to  go  at  large,  and  not 
to  return  to  the  bounds.     But  still  they  did  return. 

Ail  now  again  stood  in  statu  quo  ante  bellum. 

In  the  mean  time,  and  at  no  time,  was  any  assignment 
of  the  insolvents  executed  and  tendered.  Nor,  as  far  as 
appears,  any  offer  to  execute  it. 

But  until  this  had  been  done,  the  commissioner  was 
never  placed  in  a  position  to  decide  judicially,  whether  the 
insolvents  should  be  discharged. 

They  certainly  were  not  yet  discharged.  Nor  do  they 
appear  to  have  so  thought.  For  they  returned  to  the 
bounds  for  some  time. 

In  the  mean  time  the  sureties  would  seem  to  have  sup- 
posed they  were  discharged  of  their  obligation,  or  else 
they  confided  in  Cook  and  Law  remaining  in  the  bounds. 

No  appeal  was  offered,  and  no  practical  intelligible  mo- 
tion is  reported,  or  any  thing  further  done.  Cook  and 
Law  would  seem  to  have  acquiesced  in  the  opinion  of  the 
commissioner. 

But  in  a  short  time  they  departed  permanently,  leaving 
no  power  to  their  creditors  to  collect  their  effects  or  use 
their  schedule  in  any  way — and  to  all  appearance  regard- 
less of  their  sureties. 

In  what,  then,  when  divested  of  its  controversial  incidents 
and  peculiar  circumstances,  does  this  case  differ  from  the 
not  very  unfrequent  case  of  a  debtor  leaving  the  bounds, 
to  the  cost  of  his  sureties?     And  whether  he  does   so 
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coolly  or  passionately,  there  is  no  difference  in  this  conse- 
quence. 

The  motion  must  therefore  be  dismissed,  upon  strict 
right  and  law. 

Evans,  WARDLA^v^and  Frost,  JJ.  concurred. 
O'Neall  and  Butler,  JJ.  dissented. 


Robert  H.  Pulwood  vs.  A.  F,   Chraham, 
The  same  vs.  P.  McRae  and  A.  Matthews.^ 

It  is  no  objection  to  the  location  of  a  grant,  that  the  quantity  is  as- 
certained  to  be  more  than  four  times  the  amount  stated  in  the  grant, 
or  that  the  lines  are  prolonged  greatly  beyond  the  distances,  or  tha^ 
course  is  sometimes  disregarded. 

In  locating  lands,  the  following  rules  are  resorted  to,  and  gener- 
ally in  the  order  stated.  (1.)  Natural  boundaries ;  (2.)  Artificial  marks ; 
(3.)  Adjacent  boundaries;  (4.)  Course  and  distance.  Neither  rule, 
however,  occupies  an  inflexible  position,  for  when  it  is  plain  that 
there  is  a  mistake,  an  inferior  means  of  location  may  control  a 
higher. 

Before  O'Nball,  J.  at  Williamsburg^  Fall  Term,  1844. 

In  the  case  first  stated,  the  report  of  the  presiding  judge 
is  as  follows : 

"  This  was  an  action  of  trespass  to  try  titles. 
"  The  plaintiff  claimed  and  deduced  title  from  Robert  Ful- 
wood,  (his  father,)  under  a  grant  to  him  of  eleven  thous- 

*  These  cases  belong  to  December  Term,  1844,  but  were  omit- 
ted among  the  cases  of  that  term,  because  the  Reporter  was  unable 
to  procure  some  papers  connected  with  them,  in  time. 
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and  five  hundred  acres,  dated  6th  of  Sept.  1791.     Robert 

Fulwood  died  in  Georgia,  in  1822,  and  by  his  will  devised 
his  whole  real  estate  to  be  sold,  and  the  proceeds  to  be  di- 
vided between  his  sons  Edward  and  Lewis  Fulwood.  No 
sale  of  the  real  estate  was  made  by  th^ executors.  Lewis  Ful- 
wood, who  at  the  trial  was  proved  to  be  in  his  29th  year, 
(on  16th  Dec.  1837,)  conveyed  all  his  interest  in  his  father's 
lands  in  South  Carolina,  to  his  brother  Robert,  the  plain- 
tiff. The  surveyor,  William  Campbell,  located  the  plain- 
tiff's grant.  He  began  at  a  corner  pointed  out,  and  proved 
by  Jonas  Matthews  to  be  the  corner  of  the  Brownfield  and 
Fulwood  grant,  at  the  time  he  bought  from  Fulwood,  (in, 
I  think,  '94 ;)  he  ran  thence,  two  short  lines  on  the  Brown- 
field  grant,  to  the  long  line  running  to  the  Williamsburg 
line,  dividing  it  from  Camden  county ;  to  run  the  course 
of  that  line,  it  would  run  through  the  Brownfield  grant — 
finding  no  mark  to  justify  it,  he  located  the  Brownfield 
grant,  and  as  it  was  a  boundary  called  for  in  the  Fulwood 
grant,  he  took  its  line  instead  of  Ful wood's  course,  and 
ran  to  the  district  line,  which  the  grant  called  for  as  a  line, 
l^e  distance  of  the  plat  on  that  line  is  something  like 
three  miles  and  a  half — to  reach  Blain's  and  Graham's 
grants,  called  for  as  its  terminus,  it  is  about  fourteen  miles. 
The  surveyor  ran  the  line  the  whole  extent ;  he  found  the 
natural  marks  called  for  on  it,  such  as  Camp  Branch,  Lit- 
tle King's  Tree,  Big  King's  Tree,  I^iong  Branch,  and  Bull 
Branch,  and  a  branch  not  named.  The  greatest  increase 
of  the  distance  was  between  Brownfield's  grant  and  Bull 
branch ;  from  there  to  Blain's  grant,  the  distance  was 
about  double.  At  the  terminus  of  the  line,  the  sur- 
veyor found  Blain's  and  Graham's  grants,  and  pur- 
sued them  until  he  reached  a  point  where,  according 
to  the  plat,  he  should  run  to,  strike  and  cross  Kingstree 
swamp  ;  this  he  accordingly  did,  and  ran  the  line  crossing 
it,  as  laid  down  in  the  plat,  and  making  much  the  same 
representation  as  a  boundary.  In  running  the  boundary 
of  Blain's  and  Graham's  grants,  he  found  Clap  swamp, 
another  drain  of  Long  Bay,  so  called  for  in  the 
grant's  plat.  Having  run  the  boundary  on  Kingstree 
swamp,   the  surveyor,  finding  no   marks,  and  having  no 


Columbia,  December,  1844.  493 

boundary  to  guide  him,  took  the  courses  and  distances  of 
the  plat,  until  he  reached  a  point  where  he  knew  it  was  ne- 
cessary to  change  it,  to  reach  a  grant  to  Charles  M'Alister, 
called  for  as  a  boundary  ;  he  did  so  w.th  the  least  possible 
change  of  course^  and  struck  the  nearest  corner  of  Chas. 
M'Alister's  grant — ^at,  however,  I  think,  a  great  increase 
of  distance ;  he  here    took  the  Chas.  M'Alister  and  John 
M'Alister  grants,  which  were  called  for  as  boundaries,  and 
followed  them  until  he  struck  Isham  Nettles's  and  Fur- 
nel  Lee's  grants,  called  for  as  boundaries.     In  this  part  of 
the  grant,  the  Open  Bay  is  represented  as   lying  inside  of 
the  grant,  except  that  two  of  the  lines  are   represented  as 
running  into  it  and  cornering.  The  Open  Bay  is  found  lying 
as  represented,  except  that  it  is  entirely  within  the  grant. 
Running  the  lines  on  the  Nettles  and  Lee  grants,  they  cor- 
respond nearly  with  the  course  and  distances  of  the  plat.  The 
surveyor  found  the  trees  marked  A.  B.  C.  D.  E.  F.  G.  H. 
K.  L.  and  M.  and  thought  they  were  marked  for  the  Ful- 
wood  survey.     Some  of  the  trees  were  blocked,  and  count- 
ed the  age  of  the  plipit.     A  counts  from  50  to  53  years — ^the 
course  of  the  Fulwood  grant,  running  from  a  stump  corner, 
strikes  B,   and  be  there  found  an  old    corner  marked  for 
the  Fulwood  survey  ;  the  line  running  to  &  was  too  long, 
(39  chains  instead   of  9,)  a  corner   was   found,  the  tree 
blown  down,  and  the  sap  rotten — the  corner,  however,  re- 
mained, marked  for  Fulwood ;  he  found  the   corner  at  F, 
marked  for  Fulwood :  running  from  F  to  G,  found  a  sta- 
tion too  young  for  Fulwood,  but  blazed   fore    and  aft  for 
that  grant — it  counted,  on  being  blocked,  63  years ;  run- 
ning across  Wolf  bay,  the  corner  H  was  found,  down  and 
decayed  ;  running  the  line   thence,  N.  29  W.  there  were 
no  marks  ;  thence   turned  for  the  corner  of  the  Lee  grant, 
following  Lee's  land ;  on  the  2d  line  it  corresponded  nearly 
with  the  Fulwood  in  course.     The  pine  corner  was  too 
young   for  Fulwood's — it,  however,  is  the  corner  of  the 
Needam  Lee,  a  junior  grant,  which  calls  for  Fulwood  as  a 
boundary ;  by  it  the  surveyor  reached  a   stake  by  a  pine 
stump,  which  he  supposed  might  have  been   the  original 
corner  ;  running  thence  to  K,  blocked  and  counted  a  tree 
old  enough  for  the  grant — thence  to  L,  another  tree  old 
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enough ;  at  No  19,  he  found  a  corner  on  the  Brownfield 
grant ;  M  is  a  station  (pine)  near  a  branch  and  bay — they 
were  all  found.  He  said  he  had  no  doubt  of  the  location. 
Johnson  and  Leggett,  the  other  surveyors,  doubted  and  de- 
nied the  location.  They  objected  to  it,  on  the  ground  that  out 
of  68  trees,  (corners  and  stations,)  none  were  found  that  they 
admitted  to  be  clearly  marked  for  Fulwood.  Hawthorn  bay, 
and  Smith's  swamp,  and  Long  Branch,  were  not  noticed  in 
the  original  survey,  yet  found  on  the  re-survey.  So  they  in- 
sisted that  the  location  could  not  be  right,  inasmuch  as  it 
did  not  run  into  Open  bay.  Again,  they  said  there  was 
another  survey  of  Charles  M'Alister,  lying  on  Tupeloe  bay, 
to  which  the  survey  might  have  looked  as  a  boundary, 
but  that  was  much  further  out  of  the  course  of  the  plat 
than  that  adopted  by  Campbell.  It  was  shewn  that  within 
the  location  fixed  by  Campbell,  lay  tracts  of  land  conveyed  by 
Fulwood  to  Jonas  Matthews  and  others,  in  1794,  or  soon 
after,  as  parts  of  his  grant.  Within  the  Fulwood  grant, 
and  not  platted  out,  were  grants  to  John  Ward,  (1790,) 
Wm.  Hicks,  (1790,)  Chas.  M^Alister,  (in  1786,)  and  John 
Burgess,  (in  1789.)  So,  too,  an  old  paper  was  produced, 
signed  by  Robert  Fulwood,  representing  a  tract  of  land  as 
on  all  sides  bounded  by  vacant  land,  except  where  it  touch- 
ed Chas.  M'Alister — this  was  within  the  location  contend- 
ed for  by  Campbell  on  Tupeloe  bay — the  handwriting  of 
Ful wood's  signature  was  proved,  the  date  was  1794,  May  ; 
it  was  obviously  written  long  after  the  plat,  certificate  and 
signature,  and  was  not  proved  to  be  Fulwood's  writing. 
A  trespass  was  proved. 

"  The  defendant  claimed  under  three  junior  grants.  1st, 
Noah  Smith ;  under  this  grant,  no  possession  conflicting 
with  the  plaintiff's  grant  was  proved,  which  could  bar  the 
plaintiff's  title.  Under  the  2d,  Bryant  Cameron's  grant, 
the  proof  was  barely  sufGicient  to  establish  a  statutory  title. 
Under  the  3d,  a  grant  to  P.  M'Rae,  there  was  no  proof 
which  could  affect  the  plaintiff's  title. 

"  The  case  was  submitted  to  the  jury-^they  found  for 
the  defendant.  I  think  the  verdict  wrong  in  law  and 
fact." 
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The  plaintiff  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  ground. 

Because  the  plaintiff  proved,  by  indisputable  testimo- 
ny, a  perfect  title  to  that  part  of  the  Noah  Smith  grant 
marked  A,  and  to  so  much  of  the  Philip  M'Rae  grant, 
of  1814,  as  laid  within  the  limits  of  the  Fulwood  grant 
and  the  verdict  should  therefore  have  been  for  the  said 
plaintiff,  whereas,  it  was  capriciously  and  without  ev- 
idence given  for  the  defendant. 

In  the  second  case,  the  report  is  as  follows  : 

"  This  was  an  action  of  trespass  to  try  title.  The  evi- 
dence and  facts  were  the  same  as  in  the  case  of  this  plain- 
tiff against  A.  F.  Graham,  except  as  hereafter  noted.  In 
this  case,  the  defendant's  claim  was  in  that  portion  of  the 
survey  near  the  Brownfield  grant,  and  where  the  least 
doubt  could  be  entertained  about  the  location.  James 
Matthews  said,  that  for  41  years  the  land  had  been  called 
Fulwood's.  Johnson  and  Leggett,  although  they  doubted 
and  denied  Campbell's  location,  yet  said,  if  Fulwood  had 
any  land  in  Williamsburg  district,  it  was  where  the  de- 
fendants claimed. 

"  A  trespass  was  proved.  The  defendants  gave  no  evi- 
dence of  title.  It  was  understood  they  had  a  junior  claim, 
which  is  laid  down  in  Campbell's  re-survy. 

"  The  case  was  submitted  to  the  jury — they  found  for 
the  defendants ;  I  think  their  verdict  wrong  in  law  and 
feet." 

The  plaintiff  appealed,  and  moved  for  a  new  trial,  on 
the  following  ground : 

That  the  plaintiff  proved,  by  indisputable  testimo- 
ny, a  perfect  title  to  the  land  in  dispute,  and  the  verdict 
should  have  been  for  him,  whereas,  it  was  capriciously  and 
without  evidence  given  for  the  defendants. 

-  Moses,  Sims  and  Coleman,  for  the  motion. 
Munro  ^  Harllee,  contra. 

Curia,  per  O'Neall,  J.  From  the  facts  stated  in  the 
reports,  it  is  as  plain  as  any  thing  can  be  made  by  descrip- 
tion, that  the  plaintiff's  grant  covers  the  portions  now  in 
dispute  of  the  immense  territory  on  which  it  is  located. 
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It  is  no  objection  that  the  quantity  is  more  than  four 
times  the  amount  stated  in  the  grant,  or  that  the  lines  are 
prolonged  greatly  beyond  the  distances.  So,  too,  it  is  no  ob- 
jection that  course  is  sometimes  disregarded.  It  is  never  so 
done,  unless  some  countervailing  matter  compels  it  to  yield. 

The  defendant's  counsel  is  wrong  in  supposing  that  there 
is  any  difference  in  the  rules  of  location^  as  laid  down  and 
enforced  in  the  older  or  more  recent  cases. 

They  all  maintain  that  in  locating  lands,  we  are  to  re- 
sort, 1st.  To  natural  boundaries,  2d.  To  artificial  marks, 
3d.  To  adjacent  boundaries,  4th.  To  course  and  distance ; 
but  it  has  never  been  said,  that  each  of  these  occupied  an 
inflexible  position.  It  sometimes  might  occur,  that  an  in- 
ferior means  of  location  might  control  a  higher,  when  it 
was  plain  there  was  a  mistake.  As  where  a  tract  of  land 
is  represented  as  lying  on  one  great  stream,  and  the  artifi- 
cial marks  or  other  circumstances  shew  that  it  lies  upon 
another.  All  that  is  meant  is,  that  the  evidences  of  loca- 
tion which  I  have  mentioned,  are  resorted  to  in  their  order, 
unless  it  appears  that  the  representation  in  the  plat  depend- 
ing upon  them,  is  a  mistake.  In  that  event,  the  mistake  is 
to  be  corrected.  The  cases  referred  to  by  the  defendants's 
counsel  are  decidedly  against  his  inference.  Take,  for 
example,  Brctd/ard  vs.  Pitts,  2  Con.  Rep.  by  Mill,  116. 
It  maintains,  what  I  have  admitted  always,  that  when  a 
stream  is  laid  down  as  running  through  a  tract  of  land, 
and  artificial  marks  shew  that  the  surveyor  laid  it  down 
erroneously,  the  artificial  marks  are  to  be  followed,  and 
the  precise  location  of  the  stream  disregarded. 

In  Starke  vs.  Johnson,  2  Con.  Rep.  by  Mill,  9,  Judee 
Nott  afllrms  the  rule,  that  when  boundaries  are  called  for, 
and  are  not  controlled  by  natural  boundaries  or  artificial 
marks,  the  lines  must  be  extended  to  them  without  re- 
gard to  distance.  Still  that  rule  is  subject  to  the  qualifi- 
cation which  he  states,  and  which  I  recognized  on  this  trial, 
that  if  the  distance  was  so  great  as  to  shew  that  the  boun- 
daries called  for  were  merely  conjectural,  they  might 
be  rejected.  In  Coats  vs.  Matthews,  2  N.  and  M^C.  99, 
the  western  line  ran  five  chains  beyond  Little  Saluda,  and 
the  eastern  line  10  chains ;  the  *plat  represented   the  river 
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as  lying  within  the  plat,  and  yet  the  line  between  the 
western  and  eastern  lines  as  perfectly  straight ;  if  it  was 
so  closed,  it  would  throw  out  a  large  part  of  the  river,  and 
a  considerable  quantity  of  land.  It  was  held,  that  the 
line  should  be  run  from  the  termini  of  the  western  and 
eastern  lines  until  it  struck  the  river,  and  then,  that  the 
river  should  be  followed  as  the  boundary.  These  three 
cases,  without  Wash  and  Holmes,  are  enough  for  the  plain- 
tiff. For  begin  at  a  corner  proved  by  Jonas  Matthews  .on 
the  Brownfield  survey,  called  for  as  a  northern  and  west- 
ern boundary,  and  run  out  the  Brownfield  survey,  (and 
about  which  there  is  no  dispute,  except  as  to  its  trench- 
ing on  the  plaintiflfs  grant,)  and  it  brings  us  satisfactorily 
to  the  Williamsburg  line.  There  is  no  mistake  here. 
For  the  corner  proved  by  Jonas  Matthews  was  shewn  as 
the  corner  of  both  the  Brownfield  and  Fulwood  grants. 
Running  the  Williamsburg  line,  the  marked  trees  cannot 
be  found,  but  the  line  is  marked  by  blazes,  and  there  is  no 
dispute  about  that  line.  How  far  did  Fulwood  and  Dunn, 
the  surveyors  of  Fulwood's  grant,  pursue  it?  The  natu- 
ral marks  called  for  are  found — such  as  Camp  branch.  Lit- 
tle Kingstree,  Big  Kingstree,  Long  Branch,  Bull  branch, 
and  a  branch  not  named.  The  greatest  increase  of  the 
line,  is  from  the  beginning  to  Bull  branch ;  it  is  only  ne- 
cessary to  double  the  distance  from  it,  to  reach  Blain's  and 
Graham's  grants.  There  is,  therefore,  nothing  unreasona- 
ble in  running  to  them.  When  we  reach  them,  the  rule 
is,  their  lines  are  to  be  followed  instead  of  the  line  in  the 
plat ;  and  the  boundary  being  represented  as  lying  the 
whole  extent  of  the  line  running  east,  until  it  approached 
Kingstree  swamp,  the  surveyor  had  two  things  to  guide 
him,  the  adjacent  and  the  natural  boundaries.  When  he 
approached  Kingstree  swamp,  he  ran  and  passed  across 
and  through  it,  as  represented.  That  was  exactly  what 
was  done  in  Coats  vs.  Matthews.  He  then  ran  four  lines 
with  course  and  distance,  and  on  his  fifth  line,  he  found  it 
was  necessary  to  change  his  course  and  disregard  his  dis- 
tance, to  reach  his  next  boundary.  He  made  the  least  pos- 
sible change  in  course,  to  reach  the  boundary.  This  was 
what  was  right,  as  can  be  demonstrated.     He  bad  run  as 
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far  as  he  could  upon  coarse  and  distance,  to  close  the  plat. 
Let  the  survey  stop  there.  The  surveyor  must  go  back, 
and  begin  at  the  pine  corner  on  the  Brownfield  grant, 
proved  by  Jonas  Matthews,  and  come  round  the  other 
way,  running  out  the  lines  on  the  Brownfield  grant,  and 
the  Furnel  Lee,  Isham  Nettles,  John  M'Alister  and  Charles 
M'Alister  lands ;  having  run  these,  and  got  to  the  west 
corner  of  the  Charles  M'Alister  grant,  as  was  said  by  Mr. 
Johnson,  the  very  intelligent  surveyor  of  the  defendants, 
to  whose  beautiful  small  plat  I  am  referring,  there  is  no 
alternative  but  to  change  the  course  of  the  plat,  and  close 
from  point  to  point.  Here,  it  is  in  vain  to  object  to  the 
great  increase  of  distance  in  the  line ;  for  the  increase  on 
its  parallel,  the  district  line,  made  the  increase  here  inevi- 
table. So,  too,  it  is  in  vain  to  talk  about  running  to  the 
M'Alister  grant,  lying  in  Tupeloe  bay.  For  that  could  not 
close  the  survey,  and. would  be  an  outrageous  change  of 
course,  nearly  reversing  that  of  the  plat.  Having  reached 
the  M'Alister  boundary,  the  lines  of  it  are  to  be  pursued 
according  to  the  grant  to  him ;  thence  John  M^Alister's 
grant,  also  called  for  as  a  contiguous  boundary,  is  reached 
and  pursued  until  it  conducts  the  surveyor  to  the  point 
from  which  he  reaches  the  Isham  Nettles  grant — ^and  follow- 
ing its  boundaries,  he  is  carried  to  the  Furnel  Lee  grant, 
and  from  its  boundaries  he  is  carried  to  a  point  from  which  he 
reaches  the  Brownfield  grant — and  pursuing  its  lines,  the 
beginning  corner  is  reached.  Considering  the  immensity 
of  the  survey,  it  is  the  most  perfect  location  I  ever  saw, 
and  it  is  due  to  the  surveyor,  Mr.  Campbell,  to  say  that 
hardly  any  other  man  combines  the  skill,  patience  and  in- 
dustry, which  could  have  accomplished  such  a  work.  On 
the  Nettles,  Lee  and  Brownfield  grants,  were  found  artifi- 
cial marks,  corresponding  with  the  Fulwood  survey.  So, 
too,  the  Open  bay  was  found  in  that  quarter,  and  lying 
within  the  survey,  exactly  as  represented,  with  one  excep- 
tion, that  two  lines  were  represented  as  cornering  inside, 
when  in  fact  they  corner  outside.  This  was  no  objec- 
tion to  an  otherwise  plain  location.  Taking  the  whole 
case  together,  we  have  no  doubt  that  the  plaintiff's  grant 
is  located,   and   that  he  must  legally  recover  the  lands  in 
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dispute,  except  the  Bryant  Cameron  grant,  on  which  the 
defendant,  Graham,  proved  a  possession  su£Scient  to  give 
him  a  possessory  title.  The  jury  having  found  verdicts  in 
manifest  violation  of  the  plaintiff's  right  of  property,  must 
be  corrected  in  this  respect.  They  cannot  give  the  plain- 
tiff's land  to  the  defendants.  They,  like  the  judge,  are 
bound  to  conform  to  the  law,  and  give  the  plaintiff  the  pos- 
session of  his  freehold. 

The  motions  for  new  trials  are  granted. 

R1CH.ARDS0N,  Evans  and  Butler,  JJ.    concurred. 
Wardlaw,  J.  dissented. 


IN  THE  COURT  OF  ERRORS. 


Chancellors  and  Judges  present. 

Hon.  D.  Johnson,  Hon.  J.  B.  O'Neall, 
"    W.  Harper,  «    J.  J.  Evans, 

"    J.  Johnston,  "    A.  P.  Butler, 

"    B.  F,  DcNKiN.  "    D.  L.  Wardlaw, 

*  "    E.  Frost. 

Ricmakmov,  J.  absent  fipom  mdiBpositioiL 

Habpeb,  Ch.  waa  absent,  from  indispositum,  during  part  of  the  tens. 


John  Robertson  vs.  Nathaniel  Pope. 

Action  against  Nathaniel  Pope,  on  a  promissoTy  in  the  usual 
form,  signed  as  follows,  "for  Nath'l  Pope,  Sam' 1.  Byers."  The 
note  was  signed  by  Byers,  as  the  agent  of  the  defendant  Held  that 
the  defendant  was  liable. 

The  cases  of  Fash  v$.  Rossy  2  Hill,  294;  Taylor  vs.  McLean^  1 
McM.  352 ;  and  Moore  vs.  Cooper^  1  Speers,  87,  overruled. 

Before  O'Neall,  J.  at  Richland,  Spring    Term^  1844. 

This  was  an  action  on  a  promissory  note,  made  jointly  and 
severally  to  the  plaintiff,  by  John  Neuffer  and  Nathaniel 
Pope.     The  note  was  signed  as  follows : 

"John  Neupper. 
for  Nath'l  Pope, 
Sam'l  Byers." 
John  Neaffer  proved  that  the  note  was  made  by  him- 
self, and  Samuel  Byers,  as  agent  of  the  defendant.     Under 
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the  charge  of  the  presiding  judge,  the  jury  found  for  the 
plaintiff.     The  defendant  appealed. 

Preston,  for  the  motion,  cited  2  Hill,  294 ;  1  Bail,  517 ; 

I  Hill,  166  ;  1  McM.  362;  2  Kent,  631,  (6th  ed  ;)  9  Coke, 
77 ;  2  East,  142 ;  Story  on  Ag.  §164 ;  23  Wend.  324. 

Arthur,  contra,  cited  2  Kent,  630 ;  3  Johns.  Cases,  70 ; 

II  Mass.  29 ;  2  Pick.  32 ;  2  Greenl.  373 ;  9  B.  &  C.  78; 
16  J.  R.  1 ;  4  Mass.  696 ;  11  lb.  97 ;  6  lb.  299. 

B.  Ligon  vs.   O,  B.  Irvine, 

Action  against  O.  B.  Irvine,  on  a  promissory  note,  as  follows : 
'<  We  promise  to  pay''  B.  L.  "for  work  done  on  the  building  of  the 
G.  S.  Comp.  O.  B.  Irvine,  Pres.  G.  S.  C."  It  was  admitted  that  the 
letters  G.  S.  C.  meant  the  Glen  Springs  Company,  and  that  the  de- 
fendant was  the  president  and  agent  of  the  company.  Held  that  de- 
fendant was  not  liable,  individually. 

Before  Evans,  J.  at  QreenvUle,  Spring  Term,  1844. 

This  was  an  action  on  a  promissory  note,  as  follows : 
''  One  day  after  date,  we  promise  to  pay  B.  Ligon  or 
order,  the  sum  of  five  hundred  dollars,  in  full  payment  for 
work  done  on  the  building  of  the  G.  S.  Comp. 

O.  B.  Irvine,  Pres.  G.  S.  C.^ 
It  was  admitted  that  the  letters  G.  S.  C.  meant  the  Glen 
Springs  Company,  and  that  the  defendant  was  the  presi- 
dent and  agent  of  the  company.  Under  the  instructions 
of  the  presiding  judge,  a  verdict  was  rendered  for  the  plain- 
tiff. The  defendant  appealed,  and  now  moved  for  leave  to 
enter  up  a  nonsuit. 

Young,  for  the  motion,  cited  16  J.  R.  1 ;  8  Cow.  191 ; 
19  J.  R.  69;  12  J.  R.  230;  3  P.  Wms.  419;  Doug.  424; 
10  J.  R.  484 ;  3  Mass.  364 ;  3  Dall.  496. 

Perry,  contra,  cited  3  Wend.  94 ;  10  Wend.  271  ;  Ang. 
&  A.  on  Corp.  234 ;  Bayl.  on  Bills,  32 ;  2  HUl,  294 ;  1 
McM.  362 ;  1  Sp.  87. 

Chiria,  per  O'Neall,  J.  These  cases,  and  especially 
the  last,  might  have  been   distinguished  from   Fash  vs. 
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RosSj  2  Hill,  294 ;  but  it  was  thought  better  that  that 
ease  should  be  reviewed,  and  if  found  to  be  untenable, 
that  it  should  be  reversed.  Of  that  case,  it  is  proper  it 
should  be  remarked  in  the  beginning,  that  it  was  decided 
by  a  divided  court ;  it  is  true,  no  formal  dissent  of  any 
member  of  the  court  appears  on  the  record,  but  that  was 
prevented  by  the  fact  that  I  was  providentially  called 
away  from  my  post. 

The  next  case,  Taylor  vs.  McLean^  1  McMull,  362,  was 
an  exactly  similar  case,  and  was  decided  on  the  circuit, 
and  in  the  Court  of  Appeals,  on  the  authority  of  Fa^h  vs. 
Ross,  and  without  any  further  reason  or  examination. 
The  case  of  Moore  vs.  Cooper,  1  Speers,  87,  was  also  de- 
cided on  the  authority  of  Fash  vs.  Ross,  as  appears  by  the 
decision  ;  still,  I  have  no  hesitation  in  saying,  it  would  not 
have  been  so  decided,  had  not  the  presiding  judge  below 
stated  that  there  was  no  proof  of  authority  to  Cooper  to 
make  the  note.  Notwithstanding  these  cases,  neither, the 
bar  nor  the  bench  have  been  satisfied  with  the  rule  de- 
duced from  them. 

The  case  of  Fash  vs.  Ross  placed  the  making  of  a 
promissory  note  by  an  agent,  to  bind  the  principal,  on  as 
strict  a  technical  ground  as  that  which  exists  in  the  exe- 
cution of  a  deed.  Indeed,  it  seems  to  me,  it  went  further 
than  was  demanded  by  the  great  parent  of  the  rule. 
Combers  case,  9  Rep.  76.  For,  in  that  case,  it  was  held, 
that  if  the  act  done  purported  to  be  in  pursuance  of  a 
recited  power  by  the  principal,  it  was  his  act.  But  the 
case  of  Fash  vs.  Ross  held  the  grammatical  and  legal 
construction  of  the  words,  "  I  promise,"  in  a  note  signed 
for  another,  in  pursuance  of  an  authority  for  that  purpose, 
to  be  the  promise  of  the  agent,  and  not  of  the  principal. 
All  the  cases  from  which  such  a  principle  receives  support, 
are  cases  of  deeds ;  and  it  will  be  seen,  on  looking  into 
the  authorities  cited  in  Fash  vs.  Ross,  that  they  all  are  of 
that  class,  with  the  exception  of  Combers  case,  which  was 
the  surrender  of  a  copyhold,  and  in  which  the  surrender 
was  held  good.  In  the  case  of  Varnum,  Fuller  ^  Co.  vs. 
Evans,  2  McMull.  409,  the  question,  when  a  deed  executed 
by  ao  attorney  would  bind  bis  principal,  was  reviewed  by 
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the  Court  of  Appeals.  After  a  careful  consideration  of  oui 
own  and  the  English  cases,  it  was  held,  that  if  the  deed 
recited  that  it  was  executed  by  an  attorney,  for  and  in  the 
name  of  his  principal,  then,  no  matter  how  informal  the 
execution  might  be,  it  was  the  deed  of  the  principal.  That 
is  enough  for  the  overthrow  of  Fash  vs.  Ross.  For  the 
signature  to  a  parol  contract  "  for"  the  principal,  as  amply 
shews  that  it  was  done  for  another,  as  the  recitation  in  a 
deed,  that  it  was  executed  '^  in  the  name  and  behalf  of 
the  principal."  In  both  cases,  to  give  legal  effect  to  the 
execution  of  the  deed  or  the  making  of  the  promise,  it  is 
necessary  to  shew,  by  proof  outside  of  the  contract,  that 
the  agent  had  the  authority  of  his  principal  to  do  what 
he  did. 

But  there  is  a  wide  distinction  between  the  technical 
formal  execution  of  a  deed,  and  the  making  of  a  parol 
contract.  The  one  rests  upon  the  technical  artificial  rale, 
that  it  must  appear  from  the  deed,  that  the  sealing  and  de- 
livery was  in  the  name  of  the  principal.  In  a  parol 
contract,  it  is  sufficient  if  it  appear  that  it  was  intended  to 
be  made  for  the  principal. 

In  2  Kent's  Com's.  6th  edition,  631,  note  a,  the  rules 
applicable  to  the  two  classes  of  cases  are  very  well  stated. 
An  agent,  in  the  execution  of  a  deed,  binds  himself,  and 
not  his  principal,  unless  he  uses  the  name  of  his  principal. 
"  In  other  contracts,  it  is  sufficient  if  it  appear  in  the  con- 
tract, that  he  acted  as  agent,  and  meant  to  bind  his  princi- 
pal." In  Mr.  Justice  Story's  excellent  work  on  Agency, 
page  143,  sec.  164,  after  having,  in  the  previous  sections, 
stated  the  law  in  relation  to  the  execution  of  deeds,  he 
says,  '^  although  the  rule  is  thus  strict  in  relation  to  the 
mode  of  executing  sealed  instruments,  where,  from  the  ob- 
jects of  the  instruments,  as  well  as  the  due  technical  and 
legal  operation  of  the  same,  it  is  essential  that  they  should 
be  in  the  name  of  the  principal,  and  under  his  seal ;  yet  a 
more  liberal  exposition  is  allowed  in  cases  of  unsolemn 
instruments,  and  especially  of  commercial  and  maritime 
contracts,  which  are  usually  drawn  up  in  a  loose  and  inar- 
tificial manner.  In  such  cases,  in  furtherance  of  the  pub- 
lic policy  of  encouraging  trade,  if  it  can,  upon  the  whole 
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instramenty  be  collected  that  the  true  object  and  intent  of 
it  are  to  bind  the  principal,  and  not  merely  the  agent,  courts 
of  justice  will  adopt  that  construction  of  it,  however  infor- 
mally it  may  be  expressed ;"  and  he  cites  as  an  unques- 
tionable authority  for  the  rule,  the  case  of  Long  vs.  Col- 
itim,  11  Mass.  97,  which  was  supposed  in  Fcish  vs.  Ross^ 
to  be  a  solitary  case,  unsupported  by  authority.     In  sup- 
port of  the  same  principle,  he  cites  a  string  of  cases,  which 
fully  support  and  sustain  it.     I  will  only  turn   to  two  of 
them.    Rathbon  vs.  Btidlong^  15  J.  R.  1,  may  be  first  no- 
ticed.    There^  the  note  was,  "  I  promise,"  "  for  the  Sus- 
quehannah  Cotton  and  Woollen  Manufacturing  Company.'' 
^^Sam'l.  Budlong,  agent."     That  great  Judge,  Spencer,  said, 
"it  is   perfectly   manifest,   that   the  note  on  which  the 
suit  is  brought,  was  given  by  the  defendant,  as  agent  for 
the   Susquehannah    Cotton  and    Woollen    Manufacturing 
Company,  and   that  the  goods  for  which   the  note  was 
given^   were  sold  on  the  credit   of  thai  company.      To 
charge  the   defendant   with   the   payment   of   the   note, 
would  violate  every  principle  of  justice  and  equity ;  nor  is 
the  law  so  unjust.     The  general  principle  is,  that  an  agent 
is  not  liable  to  be  sued  upon   contracts  made   by  him   on 
behalf  of  his  principal,  if  the  name   of  his    principal  is 
disclosed  and  made  known  to  the  person  contracted  with, 
at  the  time  of  entering  into  the  contract." 

In  Pentz  vs.  Stanton,  10  Wend.  276,  Sutherland,  J. 
states  the  rule  with  great  propriety.  He  says,  "  where  the 
name  of  the  principal  appears  on  the  face  of  the  instrument  • 
or  contract,  and  it  is  evident  that  the  agent  did  not  intend 
to  bind  himself  personally,  but  acted  merely  on  behalf  of 
the  principal,  if  he  acted  by  competent  authority,  the  prin^ 
cipal,  and  not  the  agent,  will  be  boimd." 

In  Iredell's  (No.  Ga.)  Reports,  June  Term,  1843,  p.  360, 
3d  vol.  the  case  of  Williamson  vs.  Canaday,  will  be 
found.  It  was  an  action  on  an  express  warranty  of  sound- 
ness of  slaves  sold  by  an  agent,  (Butler,)  who  recited  in 
the  bill  of  sale,  not  under  seal,  the  receipt  of  the  purchase 
money  for  the  slaves,  and  then  said,  "  which  negroes 
1  warrant  sound,  healthy  and  free  from  all  claims."     The 
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bill  of  sale  was  signed  '^  John  S.  Butler,  for  Wy.  Canaday." 
On  the  circuit,  it  was  objected  that  Canaday  was  not  liable 
on  the  warranty,  but  the  court  held  otherwise,  and  on  ap- 
peal, the  defendant's  attorneys  (such  lawyers  as  Badger, 
Haywood  and  Saunders)  abandoned  the  ground  as  untena- 
ble, and  that  sound  lawyer,  C.  J.  Ruffin,  speaking  of  the 
abandonment  of  it,  said,  "  We  think  it  was  properly  aban- 
doned. The  bill  of  sale  is  not  under  seal,  nor  in  the 
name  of  the  agent,  arul  is^  in  law,  the  contract  of  the 
principaV^ 

After  this  review,  it  is  manifest  that  Fa^h  vs,  Ross, 
Taylor  vs.  McLean,  and  Moore  vs.  Cooper,  cannot  staod; 
the  last  case  was,  possibly,  rightly  decided,  on  the  fact, 
that  proof  of  authority  to  make  the  note  was  not  shewn ; 
but  so  far  as  it  is  a  consequence  of  Fctsh  vs.  Ross,  it  must 
go  with  it. 

In  the  first  of  these  cases,  Robertson  vs.  Pope,  the  proof 
was  abundant,  that  Byers  was  the  agent  of  Pope,  and  that 
Pope  received  half  of  the  cattle  bought  for  Neuffer  and 
him.  The  note  is  signed  "  for  Nath'l.  Pope — Sam'l.  By- 
ers." It  is  plain,  after  proof  of  authority,  that  the  note 
was  intended  to  be  the  note  of  Nathaniel  Pope.  For,  as 
was  well  said,  by  the  plaintiff's  attorney  in  the  argument 
in  this  court,  if  Byers  intended  to  bind  himself,  why  should 
he  have  signed  the  note  "  for  Nath'l.  Pope."  His  own 
name,  without  any  thing  else,  would  have  made  him  per- 
sonally liable.  The  verdict,  therefore,  in  Pope^s  case,  is 
right. 

In  LAgon  vs.  Irvine,  the  note  is,  "  we  promise," 
''for  work  done  on  the  building  of  the  G.  S.  (Glenn 
Springs)  Comp."  Signed  "O.  B.  Irvine,  Pres.  G.  S.  C." 
It  is  perfectly  plain  from  the  words  used,  and  the  official 
character  of  the  signature,  that  the  defendant  did  not  in- 
tend to  bind  himself  personally,  but  the  company  of  which 
be  was  president.  If  Fash  vs.  Ross  had  stood,  we  should 
have  held  him  not  to  be  liable ;  but  after  it  is  overruled, 
there  can  l>e  no  pretence  on  which  it  can  be  contended 
he  is  liable. 

The   motion   in    Robertson  vs.   Pope,   is   dismissed. 
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The  motion  for  a  nonsuit,  in  Ligon  vs.  Irvine^  is  granted. 

Johnston  and  Dunkin,  CC.  and  Evans,  Butler,  Ward- 
law  and  Frost,  JJ.  concurred. 

Harper,  C.  absent  at  the  hearing. 


R.  O,  Norton^  Ordinaryy  vs,  John  Wallace, 

In  an  action  on  an  administration  bond  against  the  surety,  a  decree 
in  the  court  of  Equity  against  the  principal,  is  only  prima  facie  eyi* 
dence.  The  surety  may  impugn  the  decree,  by  shewing  that  the 
administratrix  had  been  charged  with  a  larger  number  of  working 
hands  than  she  had  the  control  of  in  her  fiduciary  character. 

The  surety  ought  to  be  required  to  set  out  in  his  pleading  what 
he  proposes,  by  evidence,  to  add  or  substract  from  the  accounts  as 
settled  by  the  decree.     Per  Evans,  J. 

The  ordinary  had  the  power  under  the  Act  of '89  to  revoke  letters 
of  administration,  and  release  the  sureties  on  the  administration  bond 
from  future  liability,  without  granting  new  letters  of  administration. 

Where,  after  the  marriage  of  an  administratrix,  her  letters  of  ad- 
ministration were  revoked  by  the  ordinary,  without  granting  new 
administration  to  any  one,  and  the  husband  of  the  administratrix,  af*. 
ter  the  revocation,  ran  away  from  the  State,  and  carried  with  him 
two  slaves  of  the  intestate  which  were  in  the  hands  of  the  adminis- 
tratrix at  the  time  of  the  revocation — Held,  that  the  surety  on  the 
administration  bond  was  liable  for  the  value  of  the  slaves,  but  that 
he  was  not  liable  for  their  hire  after  the  revocation. 

The  loss  of  a  record  of  the  court  of  ordinary  may  be  supplied  by 
secondary  evidence. 

Before  Richardson,  J.  at  Beaufort^  Spring  Term,  1844. 

The  report  of  the  presiding  Judge  is  as  follows. 
'^John  Daley,  the  elder,  died  intestate,  in  the  year  1824, 
leaving  a  widow  and  one  child.     Administration  of  his 
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estate  was,  by  the  Ordinary  of  Beaufort  district,  committed 
to  his  widow  Sarah  Daley,  who,  on  the  24th  of  April,  1824, 
filed  an  inventory  and  appraisement  of  the  estate,  and  con- 
tinued in  the  possession  and  use  of  the  property  until 
1838,  when  she  died.  Administration  de  bonis  non  of  the 
estate  of  the  elder  Joht.  Daley  was  granted  to  John  Daley, 
the  younger ;  and  administration  of  the  estate  of  Sarah 
Daley,  then  Sarah  Rush,  was  granted  to  one  Samuel  Dear- 
ing.  A.  W.  Daley,  the  only  child  of  the  elder  John  Daley, 
filed  a  bill  in  the  Court  of  Equity  for  Beaufort  district 
against  Dearing,  as  the  administrator  of  Sarah  Rush,  for 
an  account;  and  at  Itfay  sittings  1842,  the  commissioner 
of  that  court  reported  a  balance  of  $4818  31,  charging 
against  the  estate  of  Sarah  Daley  the  hire  of  the  negroes, 
by  the  £10  rule,  from  the.  time  of  the  death  of  John  Daley 
the  elder,  to  the  time  of  the  granting  of  administration  de 
bonis  non  to  the  younger  John  Daley.  The  commis- 
sioner's report  was  confirmed. 

This  action  is  brought  against  the  defendant,  who  was 
one  of  the  sureties  on  the  administration  bond  of  Sarah 
Rush,  for  the  benefit  of  A.  W.  Daley,  now  the  sole  dis- 
tributee. 

The  pleadings  admit  the  factum  of  the  bond,  but  aUege, 
"that  the  said  Sarah  did  not  continue  in  the  office  of  ad- 
ministratrix, but  that  the  same  was,  by  W.  M.  Hutson, 
Esq.  Ordinary,  on  the  Ist  December,  1828,  revoked  and 
annulled,  and  the  defendant  released  from  all  responsibili- 
ty ;  that  the  report  of  the  commissioner  in  Equity  chai^ged 
to  the  account  of  the  said  Sarah  large  sums  of  money,  le 
wit,  $  ,  for  which  she  was  not  chargeable,  as  adminis- 
tratrix, and  gave  her  no  credit  ifor  large  sums,  to  wit, 
$  ,  which  she,  as  administratrix,  paid  away  for  and 
towards  the  debts  and  expenses  of  the  estate  of  her  intes- 
tate.'' 

The  plaintiff  offered  the  record  of  the  .proceedings  in 
equity  in  evidence,  and  closed. 

The  defendant  proved  that  Sarah  Daley,  the  adminis- 
tratrix and  widow  of  John  Daley,  the  elder,  intermarried 
with  one  Rush,  about  March,  1828,  and  exhibited  an  office 
copy  of  a  citation,  issued  out  of  the  Court  of  Otdinary  in 
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Jaly,  1888,  directed  to  Rush  and  his  wife,  requiring  them 
to  shew  cause  why  the  administration  should  not  be  re- 
Toked,  and  the  defendant  discharged  from  all  further  obli- 
gation as  surety.  The  citation  was  served  and  returned. 
Mr.  Norton,  the  present  Ordinary,  testified  that  he  had 
made  diligent  search,  and  this  was  the  only  paper  con- 
nected with  the  proceeding  that  could  be  found  in  his 
office. 

The  defendant  then  proposed,  and  was  permitted,  to 
prove  by  William  M.  Riley,  Esq.  that  an  order  was  made 
to  revoke  the  administration  and  release  the  defendant. 
Mr.  Riley  proved  that  very  soon  after  the  marriage  of  the 
administratrix  with  Rush,  and  while  the  witness  was  prac- 
ticing law  at  Coosawhatchie,  the  defendant  employed  him 
to  institute  such  proceedings  as  would  relieve  him  from 
any  further  responsibility  on  Mrs.  Daley's  administration 
bond ;  that  he  filed  the  petition,  and  the  citation  was  issued, 
served  and  returned ;  that  great  delay  was  occasioned  by 
the  bad  health  and  consequent  inability  of  the  then  Ordi- 
nary to  attend  to  business ;  but  finally  an  order  was  made, 
revoking  the  administration,  and  discharging  the  sureties. 
Here  the  counsel  for  the  defendant  submitted  to  the  wit- 
ness a  paper,  which  the  witness  stated  is  in  his  handwrit- 
ing ;  that  it  is  a  true  copy  of  the  order  made  by  the  Ordi- 
nary, that  he  made  it  at  the  time  of  the  transaction,  and 
sent  it  to  the  defendant.  This  paper  is  in  these  words,  viz : 

"State  op  South  Carolina,  ) 
Beaufort  District.  ) 

By  William  M.  Hutson,  Esq.  Ordinary.  Whereas,  John 
Daley,  late  of  the  district  and  State  aforesaid,  died  intes- 
tate, and  administration  of  his  goods  and  chattels,  rights 
and  credits,  were  in  due  form  of  law,  granted  to  Sarah 
Daley,  his  wife:  And  Whereas,  John  Wallace  and  Wil- 
liam Maner,  securities  to  the  administration  of  the  afore- 
said Sarah  Daley,  by  petition  presented  to  me,  did  pray 
that  they  might  be  discharged  from  all  further  obligation, 
as  securities  as  aforesaid  ;  and  it  appearing  to  me  meet  and 
fit  that  the  prayer  of  the  said  petitioners  should  be  granted, 
citation  was  accordingly  issued,  requiring  the  said  Sarah 
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Daley,  now  Sarah  Rush,  together  with  all  other  persons 
concerned,  to  be  and  appear  before  me,  on  a  day  fixed, 
and  the  parties  having  failed  to  attend  at  the  time  and 
place  appointed,  to  shew  cause  why  the  administration  of 
the  said  Sarah  Daley,  now  Sarah  Rush,  should  not  be  re- 
voked, and  no  cause  being  shewn.  Now,  this  is  to  inform 
all  the  good  people  of  this  State,  that  the  administratioQ  of 
the  aforesaid  Sarah  Daley,  now  Sarah  Rush,  is  hereby 
fully  and  absolutely  revoked,  and  the  said  John  Wallace 
and  William  Manor  relieved  from  all  future  responsibility 
as  sureties  thereto. 

Given  under  my  hand,  at  Coosawhatchie,  this  first  day 
of  December,  Anno  Domini,  one  thousand  eight  hundred 
and  twenty-eight. 

(Signed)  W.  M.  Hutson,  Ordinary  B.  Z>." 

The  defendant  then  proved,  what  appears  by  the  pro- 
ceedings in  equity,  that  Rush,  the  husband  of  the  adminis- 
tratrix, after  the  revocation  by  the  Ordinary,  abandoned 
his  wife,  and  ran  away  from  the  State,  carrying  two  ne- 
groes, valued  at  $700,  with  which  the  commissioner  in 
Equity  had  charged  the  estate  of  Sarah  Rush,  in  his'  re- 
port. He  proved  the  payment,  by  Sarah  Rush,  between 
the  time  of  her  administration  and  the  revocation  of  it,  of 
sundry  debts  of  the  intestate  to  a  considerable  amount, 
which  were  not  credited  in  the  report  of  the  commissioner 
in  Equity,  because  there  was  no  proof  of  any  such  pay- 
ments before  him. 

He  then  attempted  to  prove,  that  the  negroes  were  not 
worth  at  hire  the  amount  charged  in  the  report.  This 
was  not  permitted.  But  he  was  allowed  to  shew  that 
there  were  not  as  many  working  hands  belonging  to  the 
estate  as  were  charged  for  in  the  Court  of  Equity. 

Upon  this  case  the  court  charged,  that  the  Ordinary  had 
the  power  to  revoke  the  administration  granted  to  the 
widow  upon  her  marriage  with  Rush ;  that  he  had  done 
so  ;  and  the  jury  were  authorized  to  restrict  the  account 
to  the  1st  December,  1828 ;  if  they  believed  that  Rush  car- 
ried off  the  negroes,  Bob  and  Stephen,  after  the  adminis- 
tration was  revoked,  they  would  be  authorized  to  deduct 
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their  value,  which  was  charged  at  $700,  in  the  year  1828, 
and  to  allow  for  the  actual   number  of  working  hands,  at 
the  £10  rule,  which  was  the  rule  adopted  in  the  Court  of 
Equity,  deducting  one  third  for  the  widow's  share. 
The  jury  found  a  verdict  for  $235." 

The  plaintiff  appealed,  on  the  following  grounds  : 

1.  Because  his  Honor  permited  parol  evidence  of  a 
revocation  of  letters  of  administration  by  the  Ordinary. 

2.  Because  his  Honor  charged,  that  the  Ordinary  had  pow- 
er to  revoke  the  letters  of  administration,  and  release  the 
sureties  on  the  administration  bond,  without  requiring 
new  sureties,  or  granting  new  letters  of  administration. 

3.  Because  his  Honor  did  not  charge  the  jury,  that  new 
letters  of  administration,  or  new  sureties  to  the  administra- 
tion bond,  were  necessary,  before  the  revocation  and  dis- 
charge should  take  effect. 

4.  Because  his  Honor  permitted  the  defendant  to  offer 
evidence  of  the  value  of  the  kind  of  negroes,  and  their 
number,  belonging  to  the  intestate's  estate,  thereby  con- 
tradicting the  testimony  and  decree  of  the  Court  of  Chan- 
cery. 

Martin,  for  the  motion,  on  the  question  how  far  the 
decree  in  Equity  could  be  impugned  by  the  surety,  cited  I 
Bail.  148,  107 ;  2  Hill,  213 ;  on  the  question  whether  the 
effect  of  the  revocation  was  to  exempt  the  surety  from 
liability  for  the  slaves,  in  the  hands  of  the  administratrix, 
he  cited  5  Stat.  Ill ;  11  Stat.  43;  15  Eng.  C.  L.  R.  174 ; 
7  Law  Lib.  40. 

Bailey,  Attorney  General,  contra,  on  the  first  question 
cited  5  Jac.  Law  Die.  Tit.  Privy,  p.  287,  8 ;  2  Bail.  412 ; 
3  McC.  412,  225  ;  1  McM.  91,  100.  On  the  second  point 
he  cited  2  Bail.  480;  2  Hill,  512;  and  said,  that  as  to 
money  in  the  hands  of  the  administratrix  at  the  time  of 
the  revocation  the  surety  was  liable.  Why  ?  Because  to 
that  amount  she  was  debtor  to  the  estate.  But  the  proper- 
ty  which  she  had  in  specie  stands  upon  a  difierent  foot- 
ing. As  to  that,  the  administratrix  stood  just  as  she  did 
before  the  administration  was  granted ;  she  was  a  trespass- 
er.   The  object  of  the  revocation  was  to  release  the  surety. 
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If  he  is  held  liable  for  the  future  acts, — the  trespasses  of  the 
administratrix — he  is  placed  in  a  worse  situation  than  he 
was  in  before.     He  cited  2  Bail.  225 ;  McM.  Eq.  369,  389. 

Curia^  per  Butler,  J.  The  questions  which  have 
been  sent  up  to  this  court  for  its  adjudication,  are  these: — 
1st.  Was  the  defendant,  as  the  surety  of  an  administra- 
trix, properly  allowed  to  impugn  the  decree  against  his 
principal,  so  far  as  to  permit  him  to  introduce  evidence 
to  shew  that  the  administratrix  had  been  charged  with  a 
larger  number  of  working  hands  than  she  had  the  con- 
trol of  in  her  fiduciary  capacity.  2d.  What  should  be 
the  effect  of  the  order  of  revocation,  made^-  by  Wm.  M. 
Hutson,  on  the  1st  of  December,  1828  ?  Did  it  relieye 
the  sureties  on  the  bond,  from  their  liability  to  answer  for 
the  two  negroes  that  were  then  in  her  husband's  posses- 
sion, and  which  were  subsequently  taken  away  and  dis- 
posed of  by  the  husband  ? 

1.  I  had  supposed,  until  it  was  again  brought  in  dis- 
cussion in  this  case,  that  this  question  had  been  df  cided  by 
the  principle  which  runs  through  and  sustains  the  judg- 
ment of  the  Ordinary  vs.  Candy^  2  Hill,  313.  The  rea- 
soning of  the  learned  judge,  who  delivered  that  judgment, 
has  no  reference  to  the  precise  limitations  that  had  been  at- 
tempted to  be  imposed  on  the  principle,  by  some  of  the 
previously  adjudicated  cases.  It  sets  forth  in  strong  re- 
lief, this  proposition — ^that  a  surety  is  not  to  be  prejudiced 
by  a  decree  against  his  principal,  to  which  he  was  not  a 
party — except  so  far  as  the  decree  is  to  be  regarded  as 
prima  facie  evidence  against  him.  By  such  decree,  he 
cannot  make  such  defence,  as  perhaps  he  might  have  done, 
if  he  had  been  originally  sued  with  the  principal  ;  he  can- 
not require  the  account  to  be  made  out  against  him  ab  ini- 
iiOf  but  will  be  restricted  to  the  more  disadvantageous  po- 
sition of  proving  errors  to  an  account  already  settled.  The 
true  and  just  principle  for  the  adjudication  is,  that  no  one 
should  be  condemned  without  an  opportunity  of  be- 
ing heard.  It  seems  to  be  a  startling  proposition,  to 
say  that  a  surety  shall  be  condemned  by  collusive  or  neg- 
ligent admissions  of  his  principal,  or  by  an  arbitrary  deci- 
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sion  against  him ;  and  that,  too,  under  such  circumstan- 
ces, sometimes,  as  to  render  the  principal  indifferent  to  the 
result,  or  prepared  to  acquiesce  in  it ;  a  result  that  might 
have  been  very  different  if  it  had  been  attained  under  the 
suggestions  of  a  vigilant  and  interested  surety.  Suppose 
this  case  :  A  widow  with  children  administers  on  her  hus- 
band's estate  ;  she  marries  an  imprudent  and  prodigal  per- 
son, who  wastes  the  property — ^the  husband  and  wife  are 
cited  before  the  Ordinary,  and  an  account  is  taken  against 
them  for  a  larger  amount  of  property  (stated  on  the  face  of 
the  report,  to  have  belonged  to  the  intestate)  than  they 
ever  had  in  their  possession.  Shall  the  surety  be  so  far 
fixed  by  sucbaccount,  as  to  be  deprived  of  an  opportunity 
to  shew,  that  the  account  could  be  greatly  reduced  by  cred- 
its which  he  has  it  in  his  power  to  prove  by  witnesses,  and 
which  had  been  wilfully  or  negligently  withheld?  or  to 
shew  that  the  principal  has  been  charged  with  20  working 
hands,  when  in  fact  they  were  children,  sucking  at  the 
breast,  or  that  there  were  no  such  hands  at  all  1  A  surety 
might  enter  into  an  obligation,  as  in  the  case  of  bail,  to 
abide  by  the  judgment,  whatever  it  might  be,  against  the 
principal.  But  it  does  not  appear  to  me  that  the  admin- 
istration bond  contains  any  such  stipulations,  either  ex- 
press or  implied.  All  the  adjudications  which  recognize 
the  decree  against  the  administrator  as  only  prima  facie 
evidence,  and  therefore  allow  the  decree  to  be  impugned 
for  some  purposes,  forbid  this  construction.  To  sustain 
such  a  construction,  the  decree  against  the  principal  should 
he  held  conclusive,  according  to  the  terms  of  the  original 
obligation.  For  it  would  seem  that  the  surety  must  not 
only  have  no  control  over  the  principal  in  the  administra- 
tion, but  must  be  entirely  passive  in  submitting  to  the 
result  of  every  proceeding  against  him.  This  is  not  only 
to  be  bound  for  his  acts  and  doings,  but  by  his  admissions, 
and  by  the  opinion  formed,  without  an  opportunity  of  ex- 
planation. Judge  Nott  does  not  base  his  judgment  on  any 
such  view,  when  he  ruled  that  the  surety  was  conclusive- 
ly fixed  by  the  decree  against  his  principal.  In  the 
case  of  the  Ordinary  vs,  Robinsauj  1  Bail.  25,  that  dis- 
tinguished judge  did  hold,  that  in  no  case  could  the  surety 
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examine  into  the  decree  against  the  administrator,  upon  the 
ground  that  the  court  of  law  had  no  jurisdiction  in  mat- 
ters of  account,  and  that,  therefore,  whenever  the  decree  of 
the  Ordinary  had  settled  the  accounts  of  the  administrator, 
it  was  conclusive  on  all  the  parties  to  the  bond.  This  de- 
cision stands  alone,  and  is  not  reconcilable  with  the  previ- 
ous decisions  of  the  Ordinary  vs.  Caldwell^  3  M'G,  225, 
and  Shelton  ads.  Oureton,  3  M^C.  412 ;  it  is  opposed  to 
the  decision  in  the  subsequent  case  of  Jof/ner  vs.  Cooper^ 
2  Bail.  199 ;  and  it  may  be  said  to  be  entirely  repudiated  by 
the  case  of  the  Ordinary  vs.  Condy.  For  in  all  these  cases, 
the  amount  of  damages  against  the  surety  was  allowed 
to  be  reduced,  by  his  shewing,  from  an  examination  of  the 
accounts,  that  individual  demands  had  been  charged  against 
the  principal,  which  should  be  deducted  in  the  verdict  against 
the  surety.  This  decision  of  Judge  Nott  stands  between 
the  preceding  decisions  referred  to  and  several  subsequent 
adjudications  on  the  same  subject ;  and  being  inconsistent 
with  them,  should  yield  to  their  authority — especially  in 
all  the  points  in  which  they  concur.  In  the  case  of  the 
Ordinary  vs.  CcUdtoell,  Judge  Colcock,  after  stating  the  le- 
gal obligation  of  the  bond,  remarks  that  the  surety  "  did 
not  contest  the  legality  of  the  decree,  nor  allege  that  it 
was  obtained  by  fraud  ;  nor  did  he  contend  that  he  could, 
in  any  manner,  shew  the  amount  decreed  was  not  due — 
or  that  he  had  a  right  to  do  so.''  Not  having  done  so,  the 
court  held  that  the  decree  should  be  regarded  as  prima  fa^ 
cie  evidence,  to  fix  the  liability  of  the  surety.  Here,  Judge 
Colcock  does  not  say  but  that  he  would,  upon  proper  proof, 
have  allowed  the  surety  to  reduce  the  amount  of  the  verdict 
against  him,  by  shewing  that  the  decree  contained  demands 
that  should  not  have  been  charged.  On  the  contrary,  his  re- 
marks would  suggest  the  belief,  that  he  would  give  the  sure- 
ty an  opportunity  to  be  heard  in  defence  of  his  own  in- 
terest, in  the  contestation  of  a  decree  that  had  been 
given  against  him,  either  by  fraud,  or  that  was  in  any 
other  wise  prejudicial  to  his  rights.  In  the  case  of  Shelton 
ads.  Cureton^  the  same  Judge  says  that  the  judgment 
against  the  principal  may  be  looked  into  by  the  sureties,  to 
shew  that  it  was  not  rendered  for  those  acts  for  which  they 
beceme  responsible.    And  in  pursuance  of  this  view,  it 
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was  held  that  the  sureties  were  not  bound  to  answer  for 
individual  demands  against  the  administrator,  and  which 
had  been  included  in  the  decree  against  him.  This  would 
seem  to  restrict  the  liability  of  the  surety  to  such  matters 
as  were  under  the  control  and  direction  of  the  administra^ 
tor,  in  his  representative  character.  In  the  case  of  Joyner 
vs.  Cooper^  Judge  O'Neall  assumes  the  law  to  be,  that  the 
surety  to  the  bond  of  an  administrator,  guaidian  or  con^ 
mittee,  may  look  into  a  decree  against  his  principal,  in  or- 
der to  see  that  he  is  only  charged  with  the  accounts  and 
duties,  the  performance  of  which  the  surety  has  underta- 
ken to  guarantee.  That  is,  he  may  look  into  the  decree, 
to  limit  his  liability  to  official  acts.  For  this  purpose,  he 
may  introduce  evidence  to  shew  what  acts  are,  and  what 
are  not,  official.  This,  it  seems  to  me,  on  principle,  opens 
the  door  to  the  surety,  to  enable  him  to  limit  the  decree  to 
the  just  and  legal  demands  against  the  administrator ;  not,  per* 
haps,  to  impugn  the  principles  by  which  the  accounts  of  pro- 
per items  were  made  up,  but  to  enumerate  the  items  and  give 
them  their  true  character.  The  question  here  suggests  it- 
self, upon  what  principle  is  it,  that  the  surety  has  a  right 
to  look  into  the  decree  at  all  7  Why,  upon  no  other  than 
this — that  he  was  not  privy  to  the  former  judgment,  and  as 
a  stranger,  claims  the  right  to  be  beard,  for  the  purpose  of 
ascertaining  his  just  and  legal  liability.  And  if  he  is  once 
let  in  for  one  purpose,  how  can  the  principle  be  restricted  1 
Upon  general  principles  of  law,  he  should  have  an  oppor- 
tunity for  plenary  redress,  or  none  at  all.  Chancellor  Har- 
per, in  giving  the  surety  the  benefit  of  the  principle,  never 
thought  of  hemming  him  in  by  arbitrary  limitations  of  iU 
I  shall  not  attempt  to  add  reasons  to  his  able,  and  in  the 
opinion  of  a  majority  of  the  court,  satisfactory  judgment. 
The  great  difficulty  which  he  seems  to  have  felt,  was 
whether  the  judgment  against  the  principal  was  any  evi- 
dence at  all  against  the  surety ;  and  on  this  point,  he  seems 
to  have  acquiesced  in  the  convenient  practice  that  had 
been  previously  adopted ;  to  wit :  that  it  should  be  only 
prima  fade  evidence,  subject  to  be  controlled  and  changed 
by  any  proof  that  the  surety  could  produce,  to  shew  that 
as  to  himself,  he  should  be  held  chargeable  only  for  th€  true 
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grour  fits  ^tor.  Beyond  this,  the  pre- 
fers j^tfi^  '^obsre  received  his  approbation- 
the  ''"^^^'^^^-  Blakeney,  Dud.  27,  was 
it'  '^^*»^'^..^l^fl"'^7^it'^   ^^^   principles  laid 


ci  Jm!^ir^^^'Co^^y'    The  circuit  Judge  decided 

0  jl^  '^^^t  loigi^^  surcharge  the  credits  of  the  ad- 

*^  '^^^ei^og  that  she  had  disbursed  money  not 

00/^^''^' decree,  and  might  falsify  any  debts  against 

0^^3^aodeT  this  judgment,   the  surety  greatly  re- 

^'  jfaiooaDt  of  thQ  verdict  against  him,  by  shewing 


^'i  ^rfministratrix  was  entitled  to  many  credits  which 
'*^  iiot  think  proper  to  avail  herself  of  before  the  Or- 
fj^tf-  and  demands  were  charged  against  her  that  were 


^!7due.    This  part  of  the  Judge's  circuit  opinion  was  not 
ggffe^edi  {rota,  but  was  acquiesced  in,  under  the  weight  of 
tiUtbority  and  a  sense  of  its  palpable  justice.     This  case 
aiesented  an  instance  where  there  was  reason  to  apprehend 
ibat  the  facile  mother,  being  insolvent,   was   willing   to 
eabmit  to  any   decree   against  her,   as  the    amount    of  it 
would  go  to  her  children,  who  were  the  distributees  of  her 
husband's  estate.     The  justice  of  this  view  may  be  thus 
illustrated — suppose  a  surety  could   shew   that  a  decree 
had  been  obtained  in  the  absence  of  his  principal,  for  a 
large  amount,  and  that  he  had  a  receipt  in  fulK  ^Should 
not  the  surety  have  the   benefit  of  the  evidence  to  exhon- 
erate  himself  from  liability  %     Would  it  be  a  sufficient  an- 
swer to  say  to  him,  you  are  bound  by  the  accounts,  as  they 
■have  been    settled  by  the  Ordinary.     And  if  a  receipt  in 
full  could  be  thus  used,  why  not  a   receipt  for  half,  or  a 
4hird  ?  or  to  make  the  instance  more  like  the  one  before  us, 
suppose  the  administrator  to  have  been  charged  for  the  val- 
ue of  a  negro  that  had  died,  or  for  one  that  never  had  ex- 
isted.    If  the  surety  should  have    no  opportunity  to  con- 
test these  matters,  then  he    would  occupy  the  place  of  an 
insurer,   for  the  benefit  of  the  distributees.     They  would 
get  what  the  administrator  never  had,  or  that  which   had 
been  lost  in  his  hands,  without  blame  on  his  part.     Or  they 
might   have,  in  another  view,  awarded  to  them  what  the 
principal  had  already  accounted  for.     All  of  which  would 
be  obviously  against  right,  and  in  derogation  of  the  com- 
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mon  principle,  that  every  one  should  be  heard  before  he 
is  condemed.  I  can  see  no  difference  between  demands 
charged  against  the  administrator,  of  a  private  nature,  and 
such  as  never  had  any  existence.  One  negro  is  struck  out 
of  an  account,  because  he  belonged  to  the  administrator 
himself,  whilst  another,  who  had  no  existence,  is  allowed  to 
remain,  because  he  is  charged  as  belonging  to  the  intes- 
tate. 

The  2d  question  before  us  is  not  free  of  difficulty.  The 
right  of  the  Ordinary  to  revoke  letters  of  administration, 
as  well  as  to  grant  relief  to  sureties  against  future  liabil- 
ity, has  not  been  seriously  questioned.  The  word3  of  the 
Legislature  are  that  "  if  securities  for  administrations  con- 
ceive themselves  in  danger  of  being  injured  by  such  secu- 
rityship,  they  may  petition  the  court  to  whom  they  stand 
bound,  for  relief;  which  court  shall  summon  the  adminis- 
trator to  appear,  and  thereupon  make  such  order  or  decree, 
as  shall  be  sufficient '  to  give  relief  to  the  petitioner."  (6 
Stat.  111.*)  The  power  thus  conferred  is  a  very  exten- 
sive one,  involving  a  wide  discretion  as  to  the  cases  in 
which  it  should  be  exercised,  and  the  conditions  which  may 
be  annexed.  It  would  seem  to  me,  that  in  no  case  should 
the  Ordinary  grant  an  order  to  discharge  the  sureties  on 
one  bond,  without  requiring,  as  a  condition,  that  others 
should  be  substituted.  Justice  to  unrepresented  distribu- 
tees or  creditors  would  seem  to  require  it,  and  I  believe 
that  such  has  generally  been  the  practice ;  either  by  grant- 
ing a  new  power  to  another  person,  or  to  the  same  admin- 
istrator with  other  sureties.  It  does  not,  however,  seem 
to  have  been  done  in  this  case,  and  the  sureties  may  have 
reposed  with  too  much  confidence,  under  the  false  impres- 
sion that  they  had  been  released  from  all  liability  under  their 
bond,  in  reference  to  the  property  then  in  the  hands  of  the 
administratrix.  We  are  to  inquire  here,  not  as  to  the  propri- 
ety of  its  exercise,  but  the  effect  of  the  order  made  by  the 
Ordinary.  Since  the  decisions  of  Shelton  ads,  Curetcn^ 
Trimmier  vs.  Trail,  2  Bail.  480,  and  the  Ordinary  vs, 
Bigham  ^  Hudson,  2  Hill,  612,    the  doctrine  is  well  set- 

*Vide  Act  of  1839,  sec.  19,  p.  43.  R. 
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tied,  that  in  no  case  can  the  Ordinary,  in  the  exercise  of 
any  power  conferred  on  him,  discharge  and  release  the 
sureties  from  such  liability  as  attached  to  them  at  the  time 
of  the  revocation  of  the  administration. 

The  order  which  we  have  under  consideration  cannot 
operate  beyond  its  terms ;  which  only  release  the  suieties 
from  future  liabilities,  and  cannot  affect  those  that  were 
incurred  at  the  time.     Now  we  must  inquire  what  was 
the  undertaking  of  the  administratrix  under  her  bond,  in 
relation  to  the  property  that  had  been  committed  into  her 
custody,  and  which   has  not   been  delivered   to  any  one 
entitled  to  receive  it.     According  to  the  tenor  of  the  bond, 
(6  Stat.  110)  an   administrator  is  to  take  a  true  account, 
iftc  ;  exhibit  the  same  when  required;  the  said  goods  and 
chattels  he  shall  well  and  truly  administer  according  to 
law,  <ftc ;  and  all  the  rest  of  the  said  goods,  chattels  and 
credits,  which  shall  be  found  remaining  upon  the  account 
of  the   administration,   he  shall   deliver  and   pay  over  to 
such  persons,  respectively,  as  are  entitled  to  the  same  by 
law ;  and  in  case  of  a  will  being  discovered,  shall  surren- 
der such  administration,  &c.     Under  these  terms,  the  ad- 
ministrator is  made  an  official  bailee,  to  keep  and  account 
for  the  goods  and  chattels  committed  to  his  charge.     Until 
the  legal  claimant  applies  for  the  goods,  the  liability  of  the 
administrator  to  account  for  them,  and  which  must,   of 
course,  extend  to  his  sureties,  continues.     This  liability 
must  attach  only  to  such  goods  as  were  received  in  colore 
qficiiy  and  during  the  existence  of  the  trust,  but  cannot  be 
extended  to  such  assets  as  may  come  into  such  a  person's 
hands  after  the  termination  of  his  authority.     At  the  time 
her  authority  was  revoked  by  the  Ordinary,  the  adminis* 
tratrix  had  in  her  hands  negroes  and  other  property  which 
she  had  received   of  the  estate  of  her   intestate,  in  her 
representative  character.     It  will  not  do  to  say,  that  after 
that  time  she  could  defeat  the  rights  of  the  distributees, 
because  her  fiduciary  character  no  longer  continued.     All 
that  she  had  received  and  then  held,  must  be  referrible  to 
her  representative  title,  and  she  could  not  be  divested  of 
her  liability  to  keep  it  without  waste,  until  she  had  deliv^- 
ed  it  up  according  to  law,  to  the  legal  claimant,  whoever 
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that  might  be.  It  would  be  most  dangerous  to  hold  that 
revocation  would  immediately  operate  to  discharge  sure- 
ties from  their  liability,  for  waste  committed  or  property 
'  held  by  the  administrator  at  the  time  of  such  order.  If 
so,  there  would  be  no  security  against  wanton  destruction 
or  dishonest  conversion.  For,  between  the  time  of  revo- 
cation and  the  appointment  of  another  administrator,  how- 
ever short,  irremediable  mischief  might  be  done.  As  in 
this  case — ^the  wife  being  insolvent,  the  husband  alike  in- 
different to  the  interest  of  the  distributees  and  sureties, 
abandons  her  and  takes  off  all  the  administration  property, 
without  leaving  any  one  responsible  for  it.  To  guard 
against  such  consequences,  it  is  safest  to  hold  the  sureties 
liable  for  all  the  property  received  and  not  accounted  for. 
The  difference  between  them  and  distributees,  is  this — they 
had  it  in  their  power  to  prevent  mischief,  whilst  the  distri- 
butees, not  being  acquainted  with  the  proceeding,  or  be- 
ing minors,  were  not  in  a  condition  to  take  care  of  their 
rights.  There  are  occasions  when  those  who  are  present 
should,  in  justice,  take  care  of  the  interest  of  the  absent. 
And  the  most  effectual  way  to  make  them  do  their  duty,  is 
to  identify  it  with  their  interest.  Upon  the  revocation  of 
the  letters  of  their  principal,  the  sureties  should  have 
taken  out  letters  themselves,  or  procured  administration  to 
be  granted  to  another.  Not  having  done  so,  they  must 
abide  the  liability  which  their  principal  had  already  incur- 
red, and  which  she  could  not  free  herself  from,  without 
complying  with  the  requisitions  of  her  bond,  to  wit — either 
to  keep  it  safely  herself,  or  deliver  it  into  the  custody  of 
one  duly  authorized  to  take  charge  of  it.  It  is  unnecessa- 
ry to  look  beyond  the  precise  question  which  we  have 
before  us.  If  the  administratrix  had  died,  instead  of  hav- 
ing her  authority  terminated  by  the  revocation  of  her  letters, 
or  other  sureties  had  been  appointed  for  her,  in  place  of 
those  who  were  discharged,  what  liability  would  have  at- 
tached, in  such  instances,  it  is  unnecessary  to  determine. 
The  principle  of  this  judgment,  modified  by  circumstances, 
might  be  applied  without  much  difficulty. 

Under  the  view  which  a  majority  of  us  have  taken,  the 
plaintiff  was  entitled  to  recover  from  the  defendant  thq 
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value  of  the  two  negroes  that  were  in  the  possession  of  the 
administratrix  at  the  time  of  the  revocation,  and  which  were 
subsequently  taken  away  by  Rush,  her  husband.  They 
were  committed  to  her  custody  under  her  representative 
title ;  but  as  to  the  hire  of  the  negroes  after  her  authority 
was  terminated,  it  cannot  be  referred  to  any  such  right. 
That  stands  as  though  money  had  been  paid  to  the  admin- 
istratrix, after  her  letters  had  been  revoked,  and  must  be 
regarded  in  the  nature  of  a  wrongful  payment,  so  far  as  the 
sureties  are  concerned.  She  was  bound  jto  take  care  of 
what  had  been  legally  received;  but  was  not  officially 
bound  to  make  profits,  or  account  for  them.  Her  individu- 
al liability  may,  nevertheless,  have  continued ;  and,  in  a 
court  of  equity,  it  is  probable  she  would  have  been  required 
to  pay  interest,  or  account  for  profits,  if  she  had  made 
them. 

To  carry  out  the  views  here  expressed,  a  majority  of 
the  Court  of  Errors  think  a  new  trial  should  be  granted. 

As  it  respects  the  other  questions  reserved  by  the  Court 
of  Law,  that  court  concurs  with  the  circuit  judge. 

Secondary  evidence,  such  as  that  which  was  offered, — 
a  written  and  exact  copy  of  the  original, — was  properly 
admitted  to  supply  the  loss  of  the  original  order  of  revo- 
cation. 

Johnson,  Harper  and  Johnston,  CC.  and  Frost,  J. 
concurred. 

O'Neall,  J.  In  this  case  I  agree  that  the  evidence  by 
which  the  Ordinary's  discharge  was  established,  was  com- 
petent. The  fact  of  the  loss  of  such  a  paper,  was  prifna 
facie  established  by  proof  of  search  for  it  in  the  proper 
office,  and  that  it  could  not  be  found ;  then  proof  of  its 
existence  and  contents  was  proper  as  secondary  evidence. 
Mr.  Riley  proved  its  existence,  and  shewed  its  contents,  by 
the  copy  which  he  verified  as  true.  The  question  which 
next  arises,  is,  what  effect  that  discharge  should  havel 
The  Act  of  1789  clearly  gives  the  Ordinary  the  power, 
on  the  application  of  sureties  to  an  administration  bond, 
to  make  "  ^uch  order  or  decree  as  shall  be  sufficient  to 
give  relief"    In  DeLane^s  case,  2  Brev.  Rep.  167,  the  Or- 
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dinary-)  on  the  application  of  one  of  the  sureties,  revoked 
the  letters  of  administration,  and  the  court  held  it  was  a 
proper  mode  of  giving  the  relief  authorized  by  the  Act  of 
1789.  So  that  the  revocation  of  the  letters  of  administra- 
tion of  Sarah  Daley,  then  Rush,  by  Ordinary  Hutson,  must 
be  considered  as  a  legal  exercise  of  the  authority  vested  in 
him  by  law.  How  far  does  it  discharge  her  sureties  1 
In  TVimmier  vs.  TVai/,  it  was  held  that  a  discharge  by 
the  Ordinary  of  the  sureties  to  an  administration  bond^ 
could  only  operate  to  discharge  them  from  a  future,  not  a 
past,  liability.  The  idea  is,  perhaps,  better  expressed  in 
the  Ordinary  vs.  Bigham  ^  Hudson^  in  which  it  is 
said  that  the  Ordinary  cannot  '^  discharge  from  an  incur- 
red liability."  These  cases  followed  Shelton  ads.  Cktretan^ 
in  which  Judge  Colcock  said,  and  ruled,  that  'Hhe  dis- 
charge could  not  aflfect  existing  liabilities." 

The  principle  of  these  cases  is  correct,  beyond  all  doubt^ 
and  is  conceded  here.  The  difficulty  is,  it  is  said)  in  its 
application  to  this  case.  After  the  revocation  of  the  wid-» 
ow's  letters,  no  administration  de  bonis  nan  was  committed 
to  any  one  for  many  years ;  nor  was  the  distributee  of 
legal  age  to  receive  the  property;  the  husband  of  the  ad- 
ministratrix, after  the  revocation,  carried  off  two  of  the 
negroes,  and  she  is  charged  with  their  price  in  the  decree 
of  the  court  of  equity,  and  with  the  hire  of  all  the  negroes, 
both  before  and  after  the  revocation*  By  the  Act  of  1789, 
the  form  of  the  administration  bond  is  given,  and  by  it 
the  administratrix  and  her  sureties  covenanted)  1st.  To 
make  a  true  and  perfect  inventory  of  the  goods,  chattels 
and  credits  of  the  deceased,  in  the  hands  of  the  adminis- 
tratrix. 2d.  That  she  would  well  and  truly  administer 
such  goods,  chattels  and  credits,  according  to  law.  3d« 
To  make  a  true  account  of  her  actings  and  doings,  when 
required  by  the  court  of  Ordinary,  and  all  the  rest  of  said 
goods,  chattels  and  credits,  which  shall  be  found  remain- 
ing upon  the  account  of  the  said  administration,  the  same 
being  first  allowed  by  the  Court  of  Ordinary,  shall  deliver 
and  pay  unto  such  persons,  respectively,  as  are  entitled  to 
the  same  by  law.  These  are  the  undertakings  of  the  de- 
fendant, and  constitute,  therefore,  his  obligations  and  lia- 
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bilities.  The  administratrix  received  the  property  and  in« 
ventoried  it.  She  had  the  possession  to  the  revocation, 
and  in  that  time  married.  At  the  revocation,  she  had  not 
fully  administered  the  goods ;  the  negroes  remained.  What 
was  she  to  do  with  them  1  She  and  her  sureties  were 
bound  to  deliver  them  to  such  persons  as  by  law  were, 
respectively,  entitled  to  them.  This  was  an  incurred  lia* 
bility  at  the  revocation.  The  plaintiff,  as  one  of  the  dis- 
tributees, would,  if  sui  juris,  have  been  entitled  to  two- 
thirds  ;  but  on  John  Daley  taking  out  letters  of  adminis- 
tration de  bonis  non^  he  was  entitled  to  have  all  the 
negroes  delivered  to  him ;  and  of  them,  in  the  case  against 
him  and  the  administrator  of  Sarah,  the  complainant  haa 
established  his  right  as  distributee  to  recover  the  value. 
Neither  Sarah  Daley,  now  Rush,  nor  her  sureties,  can 
deliver  the  slaves.  They  have  been  carried  away  by  her 
husband.  Is  this  any  answer  to  the  claim  ?  Certainly 
not.  For  the  obligation  of  the  defendant  can  only  be 
discharged  by  shewing  that  his  principal,  when  the  letters 
of  administration  were  revoked,  was  not,  by  law,  liable  for 
the  slaves.  This  cannot  be  done.  For  if  at  the  very 
moment  when  the  administration  was  revoked,  administra- 
tion de  bonis  non  had  been  granted,  and  the  negroes  had 
not  been  delivered,  on  demand,  to  the  administrator,  she 
and  her  sureties  would  have  been  liable  for  their  value. 
She  and  they  are  equally  so,  on  the  grant  of  administration 
de  bonis  non,  to  the  administrator  de  bonis  non  who  ad- 
ministered, when  the  distributee  attained  full  age.  For 
when  he  puts  his  finger  on  the  contract,  and  claims  the 
delivery  of  the  unadministered  slaves,  nothing  short  of  a 
legal  delivery  of  them  can  discharge  the  contract.  If  she 
had  died,  (and  the  revocation  can  have  no  greater  effect 
than  her  death,)  the  result  would  have  been  identically  the 
same.  For  her  administrator,  and  her  sureties,  must 
have  accounted  for  all  the  goods,  chattels  and  credits  which 
were  of  the  deceased  in  her  hands,  and  which  remained 
after  her  accounts  had  been  legally  adjusted  in  the  Court 
of  Ordinary,  or  in  the  Court  of  Equity,  exercising  the 
same  jurisdiction.  In  both  cases,  the  revocation  and 
death,   it   was   the   business   of  the   sureties  to   protect 
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the  estate  and  themselves  from  loss,  by  taking  out  ad- 
ministration de  bimia  non,  I,  th^efore,  think  the  cir- 
cait  judge  erred  in  excluding  from  the  recovery  the  price 
of  the  negroes  eloigned  after  revocation  ;  and  I  should  be 
disposed  to  say,  that  interest  on  their  value,  from  the  revo^ 
cation  to  the  present  time,  should  be  allowed,  was  it  not 
that  there  was  no  one  to  whom  they  could  have  been  legal- 
ly delivered,  until  the  grant  of  administration.  The  case 
of  Davis  vs.  Wright,  2  Hill,  660,  ruled  that  under  such 
circumstances,  interest  was  not  recoverable.  To  the  value 
of  the  negroes  should  be  added  the  interest  since  the  grant 
of  letters  of  administration  de  bonis  non  to  John  Daley,  the 
younger.  But  I  do  not  think  the  sureties  are  answerable 
for  the  hire  of  the  negroes  of  the  estate,  after  the  revoca- 
tion. For,  at  the  revocation,  they  were  only  answerable 
for  hire,  as  an  incident  of  the  possession  of  the  adminis- 
tratrix to  that  time.  When  revoked,  she  ceased  to  hold  as 
an  administratrix  for  whom  they  were  bound  in  time  to 
come.  They  were  responsible,  as  we  have  seen,  that  she 
would  deliver  the  slaves  and  pay  the  hire  then  accrued,  to 
whomsoever,  by  law,  might  be  entitled.  Her  subsequent 
possession  made  her  individually  liable  for  hire. 

The  next  question  in  the  case  is,  how  far  can  the  sure- 
ty impugn  the  decree  of  the  Court  of  Equity  ?  On  this 
point  of  the  case,  it  will  be  useful  to  review  our  various 
cases,  and  as  1  have  the  misfortune  to  differ  on  this  ques- 
tion from  a  majority  of  the  Court  of  Errors,  I  propose  to 
give,  as  the  means  of  better  explaining  my  views,  a  synop- 
sis of  all  our  cases  on  the  subject.  It  is  curious  to  remark, 
in  many  of  the  cases,  how  little  attention  has  been  paid  to 
the  contract,  (the  administration  bond)  by  the  terms  of 
which  the  admissability  and  effect  of  the  decree  are  to  be 
determined.  The  first  case  is  the  Ordinary  of  Orange^ 
burgh  vs.  Phillpot  and  others,  I  Bay,  466.  That  case 
was  on  a  bond,  under  the  22d  and  23d  Car.  2,  2  Stat.  623, 
but  the  condition  was,  in  substance,  the  same  of  that 
prescribed  by  the  Act  of  1789.  In  that  case,  it  was  held^ 
that  the  eeneral  replication,  that  the  administrator  liad  not 
administered  according  to  law,  and  that  ho  bad  not  render- 
ed in  an  account  of  his  administration  to  the  Secretary  of 
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State's  Office,  was  a  sufficient  answer  to  the  plea  of  per- 
formance, and  cast  upon  the  defendants,  the  administrator 
and  his  sureties,  the  duty  of  shewing  that  the  adminis- 
trator had  fully  discharged  his  duty.  Whether  the  rule  of 
that  case,  simple  as  it  is,  would  not  have  relieved  us  from 
much  of  the  difficulty  in  which  we  have  been,  and  still 
are,  involved,  it  is  not  proper,  perhaps,  that  I  should  un- 
dertake to  determine,  but  I  confess  I  should  much  prefer 
it  to  the  unlimited  re-examination  of  an  administrator's 
accounts,  after  they  have  been  settled  by  a  court  of  compe- 
tent authority,  and  which  has  been  allowed  in  this  case. 

The  next  case  is  the  Ordinary  of  Kershaw  vs.  Brctcey 
and  Nourdiuy  2  Bay,  642.  The  only  thing  necessary  to 
be  noted  is,  that  there  it  was  thought  to  be  sufficient  to 
charge  the  administrator  and  his  sureties,  to  reply  to  the 
plea  of  performance,  that  he  had  not  made  a  just  and  true 
inventory  of  the  estate  of  the  deceased,  as,  by  law^  he 
was  bound  to  do. 

In  the  case  of  the  Ordinary  of  Edgefield  vs.  Martin 
et  al.  1  Brev.  652,  we,  for  the  first  time,  find  any  allusion 
to  the  necessity  of  some  preliminary  proceedings  in  the 
Court  of  Ordinary,  to  an  action  at  law  on  the  bond.  In 
that  case  it  was  held  that  "an  administrator  was  not 
bound,  by  the  terms  of  the  condition  of  the  administraticMi 
bond,  to  perform  any  of  the  acts  therein  specified,  until  he 
has  been  thereunto  required  by  the  Ordinary."  This, 
very  properly,  placed  the  liability  where  it  really  is  to  be 
found,  in  the  contract.  In  the  Ordinary  vs.  Williams 
and  Parkman^  and  the  Same  vs.  7  he  Administrator  and 
Administratrix  of  GHbson^  1  N.  <ft  McC.  687,  it  was  held 
that  until  the  administrator  was  cited  before  the  Ordinary 
to  account,  an  action  could  not  be  maintained  on  the  bond. 
That  case  merely  required,  it  must  be  noted,  that  a  cita- 
tion to  account  should  have  been  issued  and  legaUy  served; 
it  did  not  look  to  the  making  up  of  the  accounts  as  a  mea- 
sure of  the  administrator's  liability.  The  case  of  Simkins^ 
Ordinary,  vs.  Powers,  2  N.  <&  McC.  213,  followed  these 
cases,  in  which  it  was  broadly  laid  down,  that  a  decree 
of  the  Ordinary,  establishing  the  balance  for  distribution, 
should  precede  the  action.     In  3  McC.  226,  is  the  case  of 
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tfie  Ordinary  vs.  CaldweUy  Moses  and  Robert  Cowly,  in 
which  it  was  held,  that  the  decree  of  the  Ordinary,  settling 
the  accounts  of  the  administrator  and  decreeing  distribu- 
tion, was  at  least  prima  fctcie  evidence  of  the  damages 
sustained  on  the  condition  of  the  bond.  In  Anderson^ 
Ordinary^  vs.  Maddoxj  Quin^  4*  Thomson^  3  McC. 
237,  the  action  was  on  a  guardianship  bond ;  it  was  held 
that  the  accounts  must  be  made  up  and  settled  by  some 
competent  authority,  before  suit  should  be  brought  on 
the  bond.  Why  ?  The  answer  in  that  case,  and  in  every 
other,  is,  that  the  Court  of  Law  has  no  jurisdiction  of  the 
auditing  of  the  accounts  of  guardians,  executors  or  ad- 
ministrators. In  some  cases  they  may  be,  and  must  be, 
examined  at  law,  as  on  a  plea  of  plene  administravit 
generally,  or  praeter  ;  but  between  the  executor,  adminis- 
trator or  guardian,  and  legatee,  distributee  or  ward,  the 
Law  Court  has  no  jurisdiction  of  the  accounts.  In  Shel- 
ton  ads.  Cwreton^  Ordinary,  the  question  how  far  the 
decree  of  the  Courty  of  Equity  against  administrators,  was 
conclusive  against  sureties,  was  considered,  and  the  court, 
after  a  very  careful  reading  of  the  condition  of  the  bond, 
held  that  the  judge  below  was  right  in  ruling  it  to  be  con- 
clusive, except  as  to  matters  not  coming  within  the  bond, 
as  for  liabilities  of  the  administrators  in  their  individual  ca- 
pacities ;  as  to  which,  the  court  held  that  the  sureties  might 
look  into  the  decree,  and  such  matters  as  were  not  charge- 
able to  the  administrators  as  such,  should  be  excluded  from 
the  recovery.  That  case  placed  the  decree  in  Equity  as 
equivalent  to  the  decree  of  the  Ordinary,  on  the  ground, 
that  Equity  exercised  the  same  jurisdiction  as  the  Ordina- 
ry, with  superior  and  controlling  powers;  and  that  after 
a  decree  in  Equity,  the  Ordinary  could  not  call  the  admin- 
istrators to  an  account. 

In  the  Ordinary  vs.  Robinson^  Judge  Nott  said  the  de- 
cree of  the  Ordinary  or  the  Court  of  Equity,  <<must  be 
conclusive  of  what  it  purports  to  decide."  He  said  in 
another  part  of  his  decision,  that  if  the  administrator  on 
citation  fidled  "to  appear  and  make  his  defence  before  the 
Ordinary,  or  to  appeal  from  his  decree,  he  is  concluded  by 
it,  as  a  matter  of  evidence,  in  a  court  of  law."     These 
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obserratioBs  aad  mlingB  of  a  great  Jo^e,  mast  be  under- 
stood in  reference  to  the  case  before  him.     The  questicm 
really  was  whether  a  recitation   m  the  decree  established 
the  feet,  that  the  administrator  had  been  cited  before  the 
Ordinary,  and  the  court  held  that  the  decree  itself  con<- 
cloded  the  feet  of  the  citation.     In  Jayner  vs,  Cpoper,  the 
principle  established  in  Sheltan  ads.  Ouretan  was  reo^- 
nized  as  the  true  rule,  and  in  all  other  respects  it  was 
mled  that  the  decree  was  conclusive.     The  role  thus  set^ 
tied  continued  to  be  the  acknowledged  law  until  the  Ordi' 
nary  9f  Charleston  vs.  Condy^  which  was  decided  by  my 
brethren  Harpbb  and  J<«nson,  in   '34,  in  my  absence 
from  the  court,   in  consequence  of  the  severe  domestic 
afflictions  with  which  it  pleased  Ck>d  to  visit  me.     In  that 
case,  the  administrator  had  been  charged  by  a  creditor  in 
equity,  and  the  debts  set  up  as  against  bis  intestate's  estate; 
the  surety  contended  he  had  the  right  to  shew  that  they 
were  the  debts  of  the  administrator,  and  not  of  his  intes- 
tate.    The  circuit  coart  refused  to  hear  the  evidence  ;  the 
objection  also  appeared  in  the  pleadings  in  Equity.     For 
the  notes  then  set  up  were  made  by  the  administrator, 
after  his  intestate's  death,  and  in  law  were  his  individual 
debts.     It  was  therefore  perfectly  right  and  proper  to  hold 
that  the  surety  might  look  into  the  decree,  and  put  his 
finger  on  the  contracts,  and  say,  I  am  not  liable  &fs  thena. 
But  my  brother  Harper,  in  his  able  and  elaborate  judg- 
ment, placed  the  case  upon  the  ground  that  the  decree 
was  only  prima  facie  evidence ;  overlooking,   it  seems 
to   me,   not  only  the   previous   decisions   establishing  a 
contrary  rule,  but  also  the  condition  of  the  bond.     That 
case,  so  &r  as  I  know,  has  only  been  followed  in  a  single 
instance,  before  the  case  now  in  hand,  and  that  was  in  the 
Ordinary  vs.  Blakeney^  Dudley,  27,  in  which  the  Judge 
below,  (Richardson,  J.)  allowed  the  defendant  the   full 
benefit  of  the  Elquity   rule  of  sumfaarging  and  falsifying, 
with  one  exception,  to  wit,  thai  he  refused  to  allow  him  to 
(diew  outstanding  debts  of  the  intestate.     This  exception 
was  the  only  ground  presented  to  the  Court  of  Appeals,  and 
they  held  the  Judge  below  was  right,  which  was  as  mneh  as 
to  say,  the  decree  of  the  Ordinary  concluded  the  defence. 
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For  otherwise,  outstanding  debts  ought  to  have  diminished 
the  fund  for  distribution. 

I  have  thus  fiedrly  stated  our  past  deci&dons,  and  I  am 
DOW  desirous  of  defining  clearly  my  notions  of  the  effect 
of  the  decree  of  the  Ordinary  or  the  Court  of  Equity 
against  the  sureties  of  an  administrator.  In  the  first 
place,  neither  the  Ordimary  vs,  Condy^  nor  the  Ordinary 
vs.  Blakeneyj  have  authoritatively  touched  the  rule  settled 
by  SheUim  cuts.  Cfureian.  What  is  said  about  the  decree 
in  equity  being  only  prima  facie  evidence,  wae  not  neces- 
sary to  the  decision  of  the  Ordinary  vs.  C&ndy ;  it  was 
merely  the  obiter  of  one  of  my  brethren,  with  whom  I 
have  long  beea  associated,  and  the  value  of  whose  opinions 
I  have  as  much  reason  to  know,  and  do  as  highly  appre- 
ciatO)  as  any  other  man.  Skill  they  are  not  law,  except  so 
far  as  necessary  to  the  decision  of  the  case.  In  Blake- 
ney's  case,  the  question  decided  militates  against  the  rule. 
In  the  second  place,  the  Court  of  Law  has  no  general 
jurisdiction  over  administrators's  aeeounts ;  it  is  only  when 
they  are  incidentally  put  in  issue,  that  it  feels  itself  called 
oo  to  review  them.  If  the  case  of  the  Ordinary  vs.  PhUU 
pot  and  others  had  continued  as  the  rule,  it  would  have 
been  necessary,  m  every  action  on  an  administration  bond, 
to  have  examined  the  accounts ;  but  when  that  rule  was 
repudiated,  and  the  decree  of  the  Ordinary  or  the  Court  of 
Equity  made  evidence  of  the  qtMMtum  of  damages  sus- 
tained by  the  plaintiff,  it  was  no  longer  necessary  to  do  so. 
For  the  Court  of  Law,  in  adopting  that  rale,  placed  it  up- 
on the  ground,  that  it  had  no  jurisdiction  over  the  admin- 
istrators's accounts,  and  its  very  organization  rendered  it 
incompetent  to  satisfactorily  perform  the  duty  of  their  ex- 
aminatioq.  In  the  third  place  I  think,  when  we  look  at 
the  condition  of  the  administration  bond,  we  are  obliged  to 
adhere  to  the  rule  in  Shelton's  case.  The  words  are  ''and 
all  the  rest  of  the  said  goods,  chattels  and  credits,  which 
shall  be  found  remaining  upon  the  accounts  of  the  said  ad- 
ministration, the  same  being  first  allowed  by  the  said 
court,  (the  Ordinary,  or  as  has  been  decided,  the  Court  of 
Equity,)  shall  deliver  and  pay  unto  such  persons  respec- 
tively as  are  entitled  to  the  same  by  law."     Now  according 
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to  these  words,  the  defendant  has  agreed,  and  bound  him- 
self, that  his  principal  shall  deliver  and  pay  whatever  the 
decree  of  the  court  may  establish,  as  remaining  on  the  foot 
of  his  administration.  Now,  I  apprehend,  whenever  a 
party  agrees  that  any  judgment  shall  be  evidence  against 
him,  it  is  conclusive,  so  far  as  he  agrees  it  is  to  operate. 
He  has  the  right  to  see  it  is  according  to,  and  no  farther 
than,  his  contract.  This  is  what  is  ruled  in  Shelton's  case. 
According  to  the  defendant's  words,  the  administratrix 
''shall  deliver  and  pay  the  goods,  chattels  and  credits 
which  shall  be  found  I'emaining  upon  the  accounts  of  the 
administration,  the  same  being  first  allowed  by  the  said 
court."  The  court,  in  the  place  of  the  Ordinary,  has 
ascertained  what  goods,  chattels  and  credits  do  remain ; 
and  how  can  the  surety  question  that,  except  by  shewing 
from  the  decree,  that  she  was  charged  with  matters,  such 
as  the  hire  after  revocation,  with  which  she  was  not  chargea- 
ble as  administratrix  ?  I  confess  I  do  not  entertain  a  doubt 
that  he  can  only  go  as  far  as  Shelton's  case  allows.  There 
is  only  one  other  view  which  I  desire  to  present ;  it  is  that 
in  a  joint  action  against  the  administrators  and  their  sure- 
ties, the  decree  must  be  necessarily  conclusive  against  the 
administrators,  and  yet  if  it  be  only  prima  facie  evidence 
against  the  sureties,  two  rules  of  evidence  must  prevail, 
and  two  verdicts  may  be  given  in  the  same  case.  But  if 
the  rule  of  Sheltan  ads.  Cureton  should  prevail,  then 
there  will  be  uniformity  as  to  the  rule  against  all  parties  to 
the  case.  For  neither  the  administrators  nor  the  sureties 
are  bound  in  a  suit  on  the  bond  for  any  matter  not  chargea- 
ble to  the  administration. 
Wardlaw,  J.  concurred. 

Evans,  J.  dissentmg.  I  concur  with  the  majority  of  the 
court,  that  a  decree  of  the  Ordinary,  or  the  Court  of  Equity, 
on  the  accounts  of  an  administrator,  is  only  primajacie  evi- 
dence in  an  action  against  the  surety  of  the  administrator* 
The  notion  that  it  is  conclusive  has  some  support  from  the 
words  of  the  bond ;  but  since  the  case  of  the  Ordinary 
ts.  Condy,  the  law  has  been  generally  considered  other-^ 
wise.     Some  difficulty  may  arise  from  permitting  the  ac-* 
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counts  to  be  opened  and  re-examined, .  but  the  same  diffi- 
culty presents  itself  on  the  plea  of  plene  administravit  ; 
and  the  difficulty  will  be  very  much  diminished  if  the  de- 
fendant be  required,  as  I  have  no  doubt  he  ought  to  be,  to 
set  out  in  pleading  what  he  proposes  by  evidence  to  add  or 
subtract  from  the  accounts,  as  settled  by  the  decree. 

But  on  the  2d  ground,  I  disagree  with  the  majority  of 
the  court.  The  Act  of  1789  provides,  that  if  the  sure* 
ties  of  an  administrator  shall  conceive  themselves  in  dan- 
ger of  being  injured,  they  may  petition  the  court  to  whom 
they  stand  bound,  for  relief;  which  court  shall  sununon 
the  administrator  to  appear,  and  thereupon  shall  make  such 
order  and  decree  as  shall  be  sufficient  to  give  relief  to  the 
petitioner.  This  course  was  pursued  in  this  case,  and  the 
Ordinary  revoked  the  administration  of  Mrs.  Rush,  and 
dischargecL  the  sureties  from  all  future  liability.  By  the 
Act,  the  Ordinary  is  to  judge  of  the  measure  and  mode  of 
relief;  but  he  could  not  and  did  not  assume  to  discharge 
from  any  liability  which  existed  at  the  time  of  the  revoca- 
tion. It  seems  to  me  that  the  question  is  solved  by  in- 
quiring)  whether  the  administratrix  was  liable  for  these  ne- 
groes at  that  time.  If  she  had  been  called  on  to  account 
on  the  day  of  the  revocation,  could  she  have  been  charged 
with  these  negroes  ?  They  were  there  unchanged,  and  the 
administrator  de  bonis  non  could  have  taken  immediate 
possession  of  them.  Mrs.  Rush,  as  administratrix,  had  no 
title  whatever  to  them,  and  could  have  maintained  no  ac- 
tion for  them ;  and  to  bring  them  into  the  account  of  the 
administration,  because  they  were  eloigned  by  her  husband 
two  years  after,  would  .be,,  to  make  that  a  continuing  lia- 
bility which  had  already  ceased  to  exist.  The  error,  it 
seems  to  me,  arises  from  not  distinguishing  between  that 
part  of  the  estate  which  remains  in  specie,  and  would  sur- 
vive to  a  succeeding  administrator,  or  be  delivered  up  to  the 
distributees,  and  that  part  which  has  no  personal  identity, 
such  as  money,  debts,  <&c.  and  for  which  the  administra- 
tor can  only  account  in  money.  In  relation  to  the  latter, 
all  the  cases —  TYimmier  vs.  TYail^  the  Ordinary  vs.  Bigk- 
am  d*  fiud^on— -concur  in  making  the  surety  liable,  not- 
withsUnding  the  revocation,  and  the  reason  is   very  obvi- 
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otts ;  all  these  things  could  be  brought  into  the  account  at 
the  time  of  the  revocation.  But  iu  relation  to  the  formeri 
the  surety  is  made  liable,  if  brought  into  the  account,  for 
what  occurred  after  his  liability  had  ceased.  By  law,  the 
administrator  has  the  control  of  the  negroes,  and  a  quali- 
fied property  in  them ;  but  unless  they  are  sold  by  order  of 
a  competent  court,  or  to  pay  debts  by  a  legal  process,  they 
remain  to  be  delivered  over  to  the  distributees. 

The  condition  of  the  bond  prescribed  by  the  Act  of  1789, 
contains  these  words :  '^  and  all  the  rest  of  the  said  goods, 
chattels  and  credits,  which  shall  be  found  remaining  upon 
the  account  of  the  said  administration,  the  same  being  first 
allowed  by  the  said  court,  shall  deliver  and  pay  unto  such 
persons  respectively  as  are  entitled  to  the  same  by  law." 
These  words  aptly  illustrate  the  view  herein  presented,  that 
the  administrator  shall  deliver  over  such  goods  and  chat- 
tels as  remain  in  specie,  to  those  who  are  entitled  by  law, 
and  pay  in  money  for  the  remainder.  The  administratrix, 
as  to  the  negroes,  was  a  mere  bailee,  in  whom  the  law 
vested  the  legal  estate  ;  but  when  the  administration  was 
revoked,  the  bailment  ceased,  and  of  course  the  liability  of 
the  surety.  The  liability  of  an  obligor  can  be  only  coexistent 
with  the  bond,  and  it  would-be  a  strange  anomaly,  to  hold  that 
the  liability  continued  after  the  bond  was  cancelled  as  to 
the  future,  by  the  parties.  Whether  the  decree  of  the  Ordinary 
was  prudent  in  discharging  the  surety  until  new  adminis- 
tration was  granted,  is  foreign  to  this  issue  ;  it  is  sufficient 
for  the  surety  that  the  Ordinary  decreed  as  he  did,  which 
he  had  an  undoubted  right  to  do. 

In  those  cases  where  a  second  administration  or  new 
sureties  have  been  given,*the  sureties  to  the  first  adminis- 
tration have  been  held  not  answerable  for  what  occurred 
after  they  were  discharged ;  and  I  do  not  perceive  any 
sufficient  reason  for  applying  a  different  rule  in  a  case  like 
the  present.  It  would  be  tantamount  to  saying,  you  are 
discharged  from  all  future  liability,  and  yet  you  are  liable, 
unless  your  principal  shall  deliver  up  the  negroes  to  the 
distributees  when  they  come  of  age,  ten  years  hence ; 
which  in  effect  is  no  discharge  at  all. 

If  new  administration   had  been  granted,  and   the  ne- 
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gtoes  had  gone  into  the  possession  of  the  new  administnt- 
tor,  there  coald  have  been  no  pretence  to  charge  this  de- 
fendant ;  nor  could  there  have  been,  if  the  property  had  re- 
mained with  Mrs.  Daley,  and  she  had  delivered  it  over  to 
the  distribntees.  This  shews  the  liability  which  now  charg- 
es the  defendant,  to  be  contingent,  and  that  the  contin- 
gency happened  after  the  revocation,  and  after  the  dis- 
charge from  future  liabilitjf. 

DuNKiN,  C.  concurred. 


John  M.  Taylor  vs.  Mary  Caroline  Taylor. 

An  executor  is  ah  incompetent  attesting  witness  to  a  will  of  per* 
sonal  property,  under  the  Act  of  1824. 

The  term  credible,  in  the  Act  of  '24,  as  well  as  in  the  statute  of 
Frauds,  means  competent,  and  the  competency  of  the  witnesses  re- 
lates to  the  time  of  attestation. 

The  Stat  25  Geo.  2,  c.  6,  (2  Stat  580)  is  of  force  in  this  State, 
iembUj  but  it  does  not  extend  to  wills  of  personal  property. 

Before  Wabdlaw,  J.  cU  Beaufort^  Fall  Term^  1844, 

This  was  a  suggestion  on  appeal  from  the  Ordinary,  to 
try  the  validity  of  the  will  of  Henry  Taylor.  The  first 
question  was  as  to  the  domicil  of  Henry  Taylor  at  the 
time  of  his  death.  This  question  was  submitted  to  the  ju- 
ry, who  found  that   he  was  domiciled  in  South  Carolina. 

Henry  Taylor  died  on  the  19th  day  of  January,  1841. 
His  will,  which  disposed  of  both  real  and  personal  proper- 
ty to  a  large  amount,  was  dated  on  the  24th  of  January, 
1840,  and  was  attested  and  subscribed  by  three  witnesses. 
John  P.  Williamson  was  one  of  those  witnesses,  and  was 
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named  as  one  of  the  executors  in  the  will.  After  the 
death  of  Henry  Taylor,  he  qualified  on  the  will,  by  a 
dedimus  from  the  Ordinary  of  Beaufort  District,  and  re- 
ceived commissions  as  executor,  but  had  died  before  these 
proceedings  were  commenced.  The  only  remaining  ques- 
tion being  as  to  the  competency  of  John  P.  Williamson, 
as  an  attesting  witness,  the  facts,  after  the  question  of 
domicil  was  decided,  were  turned  into  a  special  case  for 
the  judgment  of  the  court.  The  presiding  judge  held 
that  the  case  was  within  the  Stat.  25  Geo.  2,  c.  6,  and  di- 
rected judgment  to  be  entered  in  favor  of  the  will. 

The  defendant,  Mary  Caroline  Taylor,  appealed,  on  the 
ground : 

That  the  case  is  not  within  the  Stat,  of  Geo.  2,  even  if 
that  Stat,  be  of  force  in  South  Carolina  ;  and  that  John  P. 
Williamson  was  not  a  competent  attesting  witness  to  the 
paper  propounded  as  the  will  of  Henry  Taylor. 

The  case  was  argued  in  Charleston,  January  1846,  in 
the  Court  of  Appeals,  by  Petigru  4*  Mortin^  for  the  ap- 
pellant, and  by  DeTrevtUe  ^  Colcock,  for  the  appellee  ;  and 
in  this  courts  at  this  term,  by  Petigru  4*  Preston  for  the 
appellant,  and  by  the  same  counsel  for  the  appellee. 

For  the  appellant,  it  was  contended  that  the  Stat  25  Geo. 
2,  c.  6,  does  not  extend  to  wills  of  personal  property,  or 
embrace  the  office  of  executor.  That  an  executor  being 
entitled  to  commissions  in  this  State,  3  Stat.  668,  5  lb.  112, 
and  his  office  not  being  vacated  by  the  Statute  of  Geo.  2, 
is  interested  in  the  will  at  the  time  of  attestation ;  and 
being  interested  at  that  time,  which  is  the  period  to  which 
the  competency  relates,  is  incompetent  as  an  attesting  wit- 
ness to  a  will  of  personal  property  under  the  Act  of  1824, 
6  Stat.  238.  The  following  authorities  were  cited.  Carth. 
614  ;  2  Stra.  1253 ;  1  Ld.  Ray.  508  ;  1  Ves.  503 ;  17  Ves. 
608  ;  4  Bur.  Ecc.  L.  105  ;  3  Russ.  437 ;  2  Ecc.  Rep.  498  ; 
3  Sim.  40 ;  Sug.  on  Powers,  326  ;  1  Burr.  414 ;  1  Day, 
41,  note ;  1  Bur.  Ecc.  L.  97  ;  5  B.  <fe  Aid.  589 ;  5  B.  ift 
C.  335 ;  Gres.  Eq.  Ev.  259 ;  Doug.  139 ;  12  East,  250 ; 
1  Mad.  R.  155  ;  3  Atk.  95,  603  ;  1  Ball  &  B.  97,  45  ;  Orph. 
Leg.  3 ;  3  Com.  36 ;  Bac.  Abr.  Office  ;  1  M*C.  Ch.  328  ;  1 
Pbillimore,  ?3 ;  3  lb.  334,  677  ;  1  Vic.  c.  26 ;  3  Hill,  344  ; 
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4  MK7.  24;  2  Bay,  448  ;  4  Des.   280 ;  2  Bail.  24;  3  P. 
Wms.  249, 181. 

For  the  appellee,  it  was  contended  that  the  Stat.  26  Geo. 
2,  c.  6,  is  of  force  in  this  State  ;  2  Stat.  670  ;  4  lb.  90,  Ml ; 
7  lb.  191 ;  1  Des.  424 ;  Dud.  Eq.  186 ;  1  Story's  Com. 
176 ;  1  Dall.  67  ;  Rob.  on  Frauds,  316,  note ;  1  Sp.  83  ; 
1  Stat.  134,  144,  190  ;  that  although  it  \  may  not  apply  to 
wills  entirely  of  personal  property,  it  does  apply  to  wills 
both  of  real  and  personal  property ;  and  that  in  sUch  a 
will,  if  the  executor  takes  an  interest,  it  either  vacates  his 
o(hce  entirely,  or,  at  least,  destroys  his  beneficial  interest. 
It  was  further  contended,  that  whether  the  Statute  applies 
or  not,  the  executor  is  competent  on  common  law  princi- 
ples ;  1,  because  his  interest,  if  he  takes  any  under  the 
will,  is,  at  the  time  of  attestation,  too  remote  and  contin- 
gent to  affect  his  competency  ;  2,  because  he,  in  fact,  takes 
no  interest  at  all  under  the  will ;  his  commissions  being 
given  to  him,  not  by  the  will  but  by  the  law,  as  a  compen- 
sation for  his  care  and  trouble.  The  following  authorities 
were  cited.  3  Yes.  36 ;  2  Bail.  432 ;  4  J.  R.  311 ;  1  Johns. 
Ca.  163 ;  2  lb.  314  ;  1  Bl.  R.  366  ;  2  Ecc.  R.  629  ;  6  lb. 
80 ;  2  M<C.  Ch.  474 ;  12  Mass.  R.  368  ;  6  lb.  219 ;  6  Taunt. 
220 ;  1  Mad.  R.  87 ;  1  P.  Wms.  287  ;  3  Stark.  Ev.  1689 ; 
1  Mod.  107 ;  4  Burr.  2264  ;  1  Root,  494. 

Curiaj  per  Frost,  J.  The  will  of  Henry  Taylor  was  admitt- 
ed to  probate  by  the  Ordinary  of  Beaufort  district,  on  proof  of 
the  handwriting  of  John  P.  Williamson,  (then  deceased) 
one  of  the  three  subscribing  witnesses.  Williamson  was 
appointed  executor  of  the  will,  but  took  no  legacy  or  de- 
vise. 

The  will  disposed  of  both  real  and  personal  property ; 
but  the  question  in  this  case  arising  on  an  appeal  from  the 
couit  of  Ordinary,  affects  only  the  disposition  of  the  per- 
sonal property.  For  devises  of  land  being  exclusively  of 
Common  Law  jurisdiction,  and  wills  of  personal  property 
peculiarly  belonging  to  the  jurisdiction  of  the  Ecclesiasti- 
cal Court,  or  court  of  Ordinary,  the  provisions  of  a  will 
are,  by  the  respective  courts,  considered  exclusively  in  ref- 
erence to  the  property  which  is  the  subject  of  its  jurisdic- 
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tion  ;  80  that  the  grant  or  rejection  of  probate  of  a  will  of 
personal  property,  is  not  evidence  in  an  issne  between  the 
heir  and  devisee — nor  is  a  verdict  on  sach  an  issne  in 
the  common  law  courts,  evidence  in  the  court  of  Ordi- 
nary, (a) 

The  case  then  presents  the  question,  whether  one  ap- 
pointed executor  without  any  legacy  or  devise,  is  a  compe* 
tent  attesting  witness  to  a  will  of  personal  property,  under 
the  Act  of  1824.  (6) 

The  Statute  of  Frauds  (c)  provides  that  all  devises  of 
lands,  ''  shall  be  attested  and  subscribed  by  three  or  four 
credible  witnesses." 

In  precisely  the  same  terms,  the  Act  of  1824  requires 
that  all  wills  or  testaments  of  personal  property  shall  ^^  be 
attested  and  subscribed  by  three  or  more  credible  wit- 
nesses." 

The  use  of  the  same  terms  in  describing  the  qualifica- 
tion of  the  attesting  witnesses,  requires  that  in  this  partic- 
ular the  two  Acts  should  receive  the  same  construction. 

By  the  term  '  credible,'  as  applied  to  witnesses  in  the 
Statute  of  Frauds,  is  to  be  understood  '^  competent."  Nei- 
ther the  Act  of  1824,  nor  the  Statute,  requires  the  devise  or 
will  to  be  proved^  but  attested^  by  three  or  four  credible 
witnesses.  This  presents  an  obvious  difference  between 
attestation  and  the  proof  of  that  attestation.  Accord- 
ingly in  Hindson  vs.  Kersey  (d)  Lord  Camden  affirms  that 
^'  the  great  inquiry  in  this  question  is,  how  the  will  ought 
to  be  attested,  and  not  how  it  ought  to  be  proved.  The 
new  thing  introduced  by  the  Statute,  is  the  attestation.  The 
method  of  proving  this  attestation,  stands  as  it  did  at  com- 
mon law."  This  is  the  received  construction  of  the  Stat- 
ute of  Frauds  ;  and  it  is  now  well  settled  law,  that  credi- 
ble means  competent,  and  that  the  competency  of  the  wit- 
ness has  reference  to  the  time  of  attestation.  The  same 
construction  must  be  applied  to  the  Act  of  1824. 

The  only  objection  to  the  competency  of  Williamson  as 

(a)  Crostanis  ExecfUors  t».  Murdoch^  4  M'G.  ^\1  \Bogardiu  vs. 
Clarke  4  Paige,  623;  Clark  vt,  DeWj  1  Russ.  d&  Mylne,  109. 
[b)  6  Stat  238.  (c)  2  Stat  525.  (d)  See  Lord  Capden's  opinion, 
in  1  Day,  41,  note. 
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an  attesting  witness,  is  made  on  the  ground  that,  as  execu- 
tor, he  had  an  interest  to  support  the  will.  The  rules  of 
evidence  on  this  point  are  the  same  in  the  Ecclesiastical 
as  in  the  Common  Law  Courts.  In  neither,  is  an  interested 
witness  received,  to  testify  in  his  own  favor.  All  the  cases 
from  the  Ecclesiastical  courts  shew,  that  a  witness  taking  an 
interest  or  legacy  under  a  will  which  he  is  called  to  support, 
must  be  restored  to  competency  by  a  release  or  extinguish- 
ment. But  certainly,  in  the  Courts  of  Ordinary,  in  this 
State,  the  rules  of  evidence  respecting  the  competency  of 
witnesses,  on  the  ground  of  interest,  mast  conform  to  those 
of  the  Common  Law  courts.  The  provisions  of  the  Act 
of  1639,  (e)  respecting  the  duties  of  the  Ordinary,  require, 
that  in  case  of  the  probate  of  a  will  in  common  form,  if  the 
attesting  witness  cannot  be  produced  to  prove  its  execution, 
such  secondary  evidence  as  is  admissable  by  the  rules 
of  the  common  law,  shall  be  resorted  to.  An  appeal  to 
the  Court  of  Common  Pleas  from  the  decision  of  the  Or- 
dinary, on  probate  of  a  will  of  personal  property,  in  which 
the  case  shall  be  tried  anew,  with  such  additional  testimo- 
ny as  the  parties  may  procure,  necessarily  enforces  a  con- 
formity in  the  rule^  of  evidence.  Besides,  the  construc- 
tion of  all  Statute^  is  exclusively  the  province  of  the  com- 
mon law  courts  ;  and  if  the  Ecclesiastical  court  should  pro- 
ceed otherwise  than  in  conformity  with  the  construction  of 
those  courts,  a  prohibition  would  lie.  (/) 

It  is  conceded,  that  an  executor  who  takes  no  legacy,  nor 
the  residue,  nor  other  interest  under  the  will,  is  a  competent 
witness  in  an  issue  between  the  heir  and  devisee ;  because,  as 
already  explained,  he  can  have  no  interest  in  the  event  of 
such  an  issue.  It  may  also  be  conceded,  that  prior  to  the 
Statute  of  1  Victoria,  c.  26,  (^)  an  executor,  with  the  like 
exemption  of  interest,  or  who  had  released,  and  who  was 
not  a  necessary  party  by  having  made  probate  of  the  will, 
was  admitted  in  the  Ecclesiastical  courts,  in  support  of  a 
will  of  personal  property.  But  his  competency,  in  both 
courts,  is  supported  on   the  ground^  that  an  executor  in 

(e)  11  Stat  41.  (/)  Lady  Chester's  case,  3  Keb.  30,  and  other 
eases  collected  in  5  Bac.  Ab.  675,  Tit  Prohibition,  (g)  Vide  Love* 
lass  on  Wills,  chap.  2,  sec.  3,  p.  296,  25  Law  lib.  159. 
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England  takes  a  mere  naked  trust  and  burdensome  ofBce. 

(A) 

^^But  in  this  State  the  executor  is  entitled  to  commissions, 
which  create  an  interest  in  the  appointment.  It  is  not 
denied,  if  a  legacy  is  given  to  an  executor,  for  his  care 
and  trouble  in  executing  the  will,  that  such  an  interest 
would  render  him  incompetent.  But  a  distinction  is  taken 
between  that  case  and  this,  because  the  executor's  commis- 
sions are  given  by  law,  and  in  payment  for  services  ren- 
dered, according  to  the  measure  of  those  services.  It  can- 
not be  disputed,  that  the  office  of  an  executor  is  an  ap- 
pointment yielding  emolument ;  and,  as  such,  a  subject  of  pe- 
\  cuniary  interest  and  of  generally  acknowledged  value.  All 
offices  of  profit  are  encumbered  with  the  performance  of 
duties,  to  which  the  compensation  is  incident.  In  a  con- 
tested election  for  such  an  office,  neither  of  the  candidates 
would  be  received  as  a  witness  ;  for  it  could  not  be  doubt- 
ed that  he  had  an  interest  in  the  question.  The  residue 
not  disposed  ot  by  the  will,  in  England,  vests  in  the  execu- 
tor by  the  act  of  the  law,  yet  such  an  interest  makes  him 
an  incompetent  witness  in  support  of  the  will.  A  Statute 
of  North  Carolina  declares,  that  a  devise  shall  not  be  valid, 
if  any  one  of  the  witnesses  be  interested  in  the  devise.  In 
Allison^s  Executors  vs.  Allison^  (i)  it  was  held,  that  an  at- 
testation by  the  devisee  in  trust,  with  a  provision  for  flbm- 
pensation  in  executing  the  trust,  avoided  the  will  within 
the  Statute. 

It  is  argued,  that  the  interest  is  too  contingent  and  re- 
mote to  affect  the  competency  of  the  executor.  But  com- 
missions are  not  so  contingent  as  the  residue ;  that  the  ex- 
ecutor may  die  before  the  testator,  or  the  will  be  revoked, 
are  risks  common  to  both.  The  commissions  are  certain 
if  neither  of  those  risks  happen ;  but  the  residue  may  fail 
from  deficiency  of  assets. 

If  all  the  contingencies  which  may  defeat  any  benefit 
from  the  residue,  are  not  sufficient,  in  law,  to  make  the  ex- 


(A)  Fowler  vs.    Welford,  1  Doug.   139 ;  Fountain  and  Coktj  1 
Mod.  107  ;  Gossvt.  Tracy ^  1  P.  Wms.  287,  90;  Beitisonvs.  Bron^ 
ley,  12  East,  250;  3  Pbillimore,  334,  577.    (t)  4  Hawks  N.  C. 
Rep.  141. 
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ecutor  competent,  the  chance  that  the  law  allowing  him 
commissions,  may  be  repealed,  cannot  have  that  effect. 
For  though  the  law  be  alterable,  a  possible  change  is  not  an 
event  which  the  courts  recognize  as  a  contingency  affect- 
ing present  interests.  It  is  the  design  of  the  Act  of  1824 
to  guard  the  execution  of  wills  of  personal  property,  by 
removing  all  temptation  of  interest  from  the  witnesses  to 
whom  it  commits  the  testator  in  the  final  disposition  of  his 
worldly  goods.  A  legacy  or  benefit  given  by  a  will  cre- 
ates a  present  interest  at  the  time  of  its  execution,  which 
may  be  defeated  in  certain  contingencies.  The  present  in- 
terest predominates,  in  the  act  of  attesting  and  subscribing 
the  will.  The  temptation  of  an  executor  or  legatee  to 
practice  fraud  or  imposition  on  a  testator  in  extremis^ 
would  not  be  much  lessened  by  any  of  the  contingencies 
which  are  relied  on  to  maintain  his  competency. 

It  is  further  contended,  that  if  the  commissions  would 
disqualify  an  executor  from  being  an  attesting  witness,  the 
interest  or  benefit  is  made  void,  and  his  competency  restored, 
by  the  statute  25  Geo.  2,  c.  6.  (A:)  That  statute  provides 
"  that  if  any  person  shall  attest  the  execution  of  any  will 
or  codicil,  to  whom  any  beneficial  devise,  legacy,  estate, 
interest,  gift,  or  appointment,  of  or  affecting  any  real  or 
personal  estate,  other  than  and  except  charges  on  lands, 
Ac.  for  payment  of  any  debt  or  debts,  shall  be  thereby 
given  or  made,  such  devise,  &c,  shall,  so  far  only  as  con- 
cerns such  person  attesting  the  execution  of  such  will  or 
codicil,  or  any  person  claiming  under  him,  be  utterly  null 
and  void,  and  such  person  shall  be  admitted  as  a  witness  to 
the  execution  of  such  will  or  codicil,  within  the  intent  of 
said  Act ;  notwithstanding  such  devise,"  &c. 

The  authority  of  this  statute,  though  more  than  once 
referred  to  in  the  decisions  of  this  State  and  recognized  as  of 
force,  is  now  disputed,  principally  on  the  grounds,  that  it 
was  not  inserted  by  Judge  Grimke,  in  his  collection  of  the 
''Public  Laws;"  and  that  some  cases  to  which  its  provisions 
applied,  have  been  decided  without  reference  to  them ;  and 
that  the  Parliament  of  Great  Britain  possessed  no  authority 
to  legislate  for  the  internal  affairs  of  the  Colonies. 

ik)  2  Stat  580 
^  68 
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It  is  not  material  to  inquire  why  it  was  not  inserted  in 
the  '^  Public  Laws,"  if  it  can  be  shewn  that  it  should  have 
been. 

^'  An  Act  for  the  better  regulating  the  Court  of  Common 
Pleas,"  (ftc.  passed  in  1737,  (Z)  rests  in  that  court  "  all  and 
singular  the  powers,  Ac,  in  all  civil  causes  within  this 
Province,  in  as  full  and  ample  manner  as  the  Courts  of 
Common  Pleas,  at  Westminster,  exercise  ;"  with  a  proviso^ 
that  the  Act  shall  not  "  be  construed  to  give  any  power 
or  authority  to  the  said  court  to  execute  or  put  in  force 
any  statute  of  Great  Britain,  wherein  the  plantations  in 
America  are  not  particularly  and  specially  named ;  or 
which  do  not,  by  the  intent  and  purview  of  such  statute, 
extend  to  the  said  plantations."  "  An  Act  to  supply  the 
defects  in  evidence  where  original  wills  cannot  be  pro- 
duced," &c.  passed  in  1759,  (m)  recites  the  statute  29 
Car.  2d,  c.  3,  and  the  statute  26  Geo.  2d,  c.  6,  as  made  to 
extend  to  the  Colonies,  where  the  said  statute  29  Car  2dy 
had  been  received  as  law,  and  as  having  ^'  the  same  force 
and  effect  in  the  construction  of,  or  for  the  avoiding  of 
doubts  upon,  the  said  Act  of  the  twenty-ninth  of  King 
Charles  the  second,  iu  the  said  Colonies,  as  in  England." 
And  also  reciting  that  many  persons,  having  real  estate  in 
the  Province,  might  depart  this  life,  out  of  this  Province, 
^<  leaving  wills  made  agreeable  to  the  said  Acts,"  proceeds 
to  enact  that  an  authenticated  probate  of  the  will  may  be 
received  in  evidence  in  such  cases. 

The  constitutions  of  1776,  (n)  1778  (o)  and  1790,  (p) 
provide  that  all  laws  of  force  shall  so  continue,  until 
altered  or  repealed  by  the  Legislature. 

These  Acts  unequivocally  recognize  the  authority  of. 
the  British  Parliament  to  legislate  for  the  colonies,  and  the 
bindiLg  force  of  all  statutes  in  which  the  Colonies  are 
particularly  named,  and  especially  of  the  statute  25  Geo. 
2,  c.  6.  In  1  Story's  Commentaries,  (9)  it  is  affirmed,  on 
the  authority  of  Marshall,  Pitkin  and  Jefferson,  that  "  in 
the  Middle  and  Southern  Provinces,  no  question  respecting 
the  supremacy  of  Parliament,  in  matters  of  general  legis- 


(/)  7  Stat.  189.     (i7t)  4  Stat  101.     (n)  1  Stat  134.     (o)  1  Stat 
144.     (p)  1  Stat  190.     {q)  Page  174. 
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lation,  existed."  It  was  declared  by  the  Congress  af  the 
nine  Colonies,  assembled  at  New  York,  in  October,  1766, 
(r)  in  which  South  Carolina  was  represented,  that  the 
colonists  "  owe  the  same  allegiance  to  the  Crown  of  Great 
Britain  that  is  owing  from  his  subjects,  born  within  the 
realm,  and  all  due  subordination  to  that  august  body,  the  Par- 
liament of  Great  Britain."  But  it  is  added,  there  is  a  mate- 
rial distinction  in  reason  and  sound  policy,  between  the  ne- 
cessary exercise  of  Parliamentary  jurisdiction,  in  general 
Acts  for  the  amendment  of  the  law,  and  the  regulation  of 
trade  and  commerce  through  the  whole  Empire,  and  the 
exercise  of  that  jurisdiction  by  imposing  taxes  on  the  Co)b- 
nies,  thus  admitting  the  former  to  be  rightful,  while  deny-  "* 
ing  the  latter.  It  was  not  until  after  the  year  1774,  and 
after  absolute  independence  was  in  the  full  contemplation 
of  the  Colonies,  that  an  utter  denial  of  all  Parliamentary 
authority  was  maintained. 

Whether  this  recognition  of  the  Parliamentary  jurisdic- 
tion over  the  Colonies  was  conformable  to  abstract  theories 
of  government,  it  is  not  important  to  inquire.  It  is  suffi- 
cient  that  such  jurisdiction  was  acknowledged,  at  the  time 
this  statute  was  recognized.  The  force  of  the  Act,  at  this 
time,  is  not  afSrmed  on  the  admission  of  the  power  of  Par- 
liament, but  on  the  ground  of  its  enactment  by  the  Colo- 
nial Legislature.  In  the  Act  of  1759,  the  statute  of  George 
the  second  is  affirmed,  as  of  equal  effect  with  the  statute 
of  frauds,  which  had  been  expressly  enacted ;  and  by  the 
Act  of  1737,  the  Court  of  Common  Pleas  is  empowered  to 
enforce  it.  On  much  less  authority,  the  statute  of  6  Geo.  2, 
c.  7,  (5)  "  for  the  more  easy  recovery  of  debts  in  his  Ma- 
jesty's Plantations  and  Colonies  in  America,"  was  admitted 
by  Judge  Grimke  into  his  collection  of  "  Public  Laws," 
and  has  universally  been  received  in  practice ;  the  only 
recognition  of  that  statute  being  found  in  a  reference  to  it, 
in  the  insolvent  debtors's  Act,  as  furnishing  the  form  of  an 
affidavit.  At  the  time  that  the  constitutions  of  1776,  1778 
and  1790  were  adopted,  the  statute  of  26  Geo.  2,  was  of 

(r)Vide  1  Stor/s  Commentaries,  175-6-7.    (*)  2  Stat.  570 ;  P. 
L  250. 
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forcei  and  all  doubts  respecting  its  validity,  are  settled  by 
the  supreme  authority  of  those  instruments. 

The  authority  of  this  statute  is  supported  by  frequent 
judicial  recognitions  of  it.  Snelgrove  vs.  Snelgrovcj  (/) 
was  a  bill  for  the  partition  of  the  estate  of  Henry  Snel- 
grove, by  the  heirs,  against  William  Snelgrove,  the  devisee. 
The  will  was  executed  in  the  presence  of  three  subscribing 
witnesses,  of  whom  the  defendant  was  one.  It  was  held 
that  credible,  in  the  statute  of  frauds,  means  competent, 
and  refers  to  the  time  of  attestation,  and  that  the  attesta- 
tion of  William  Snelgrove  was  a  "  mere  nullity."  The 
case  of  Anstey  vs.  Dowsing^  {u)  was  affirmed  as  ''  exactly 
conformable  to  the  rules  of  the  common  law."  To  the 
argument,  that  though  WiUiam  Snelgrove  could  not  prove 
the  will  in  his  own  behalf,  he  might  do  so  in  behalf  of  his 
co-defendants,  to  whom  he  had  sold  part  of  the  land  de^ 
vised,  the  Chancellor  replies,  of  what  avail  would  that  be 
to  the  defendant  in  this  case.  ''He  is  sole  devisee,  infecj 
of  the  land  of  the  testator,  and  if  he  can  only  be  let  in  to 
prove  the  will  by  the  devise  to  him  being  void,  he  might 
as  well  lose  the  devise  by  not  proving  the  will,  as  by  giv- 
ing up  his  devise  to  be  admitted  a  witness.  Quamnque 
via  data^  be  must  lose  it." 

The  operation  of  the  statute  is  admitted  by  an  express 
reference  to  it  in  the  former  part  of  the  decree,  in  connec- 
tion with  the  case  of  Anstey  vs.  Dowsing^  and  the  effect 
of  the  statute  is  plainly  acknowledged,  when  it  is  affirmed 
that  the  competency  of  WilUam  Snelgrove  could  only  be 
restored  by  making  void  the  devise.  It  is  explained  how 
the  statute  could  have  no  application  for  the  benefit  of  the 
defendant,  since  it  was  immaterial  to  him  whether  he  lost 
the  land  devised,  by  the  forfeiture  of  the  statute,  or  for 
want  of  a  sufficient  attestation  of  the  will.  Another  case 
is  that  of  Woodberry  vs.  Collifis^s  Ex^ors,  {y)  which  was 
a  bill  by  a  legatee  for  life,  against  the  executor,  for  the  de- 
livery of  certain  negroes,  bequeathed  to  her  by  the  will  of 
J.  Collins.  Her  husband  was  one  of  the  attesting  witnesses. 
The  first  question  made  in  this  case  was,  whether  the  legacy 

(0  4  Dess.  274.     (i^)  2  Stra.  1253.     (r)  1  Dess.  424. 
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to  complainant  was  void,  agreeably  to  the  statute  of  25  Greo. 
2.  The  decree  intimates,  but  does  not  affirm,  the  competency 
of  the  attesting  witness,  on  the  ground  of  his  interest  being 
contingent ;  and  that  he  was  dead  at  the  time  of  the  de* 
crce,  and  could  take  no  benefit  from  the  bequest.  It  was 
also  argued  that  ''the  will  had  been  proved  in  a  court  of 
competent  jurisdiction  f  and  ''had  the  legacy  been  sued 
for  in  the  court  where  the  will  was  proved,  it  must 
have  been  adjudged  to  the  complainant."  It,  is  further 
urged  that  "the  will  would  have  been  good  without  any 
witness  at  all."  The  conclusion  of  the  decree  is,  "  that 
under  all  the  circumstances  of  the  case,  and  the  particular 
mode  by  which  the  bequest  is  made,"  by  which  the  interest 
of  the  husband  is  merely  contingent,  and  "  that  as  no  act 
of  his  gave  efficacy  to  the  will,  but  it  was  proved  by  wit- 
nesses altogether  competent,  therefore,  the  statute  can  have 
no  operation  in  this  case,  but  that  the  bequest  is  a  good 
one."  The  case  does,  therefore,  expressly  recognize  the 
statute ;  and  decides  that  the  bequest  was  good,  because 
the  will,  being  of  personal  property,  was  valid  without  any 
attesting  witness,  and,  therefore,  not  within  the  provisions 
of  the  statute. 

In  Richardson  vs,  Richardson^  (w.)  the  statute  is  af- 
firmed to  be  of  force,  though  that  question  did  not  neces- 
sarily arise  in  the  case. 

In  Lowndes  vs.  Lowndes,  a  circuit  decree  not  appealed 
from,  it  was  also  affirmed. 

Against  these  authorities  the'only  case  that  can  be  ad- 
duced, is  that  of  Dickson  vs.  Bates,  (x.)  That  was  an 
action  of  trespass  to  try  title.  The  plaintiff  claimed  under 
a  will  to  which  all  the  subscribing  witnesses  were  legatees, 
and  he  was  non-suited.  On  appeal  the  non-suit  was 
affirmed.  The  reporter  adds,  the  Judges  ^^observed,^  that 
if  the  legatees  had  released,  their  competency  would  have 
been  restored.  From  this  very  loose  and  imperfect  note 
of  the  case,  and  from  what  the  Judges  ^^observed,^^  no  in- 
ference can  be  supported  that  the  Statute  was  not  then  of 
force.     The  dictum,  made  obviously  without  argument  or 


(w)  Pud.  Eq.  184.     {x)  2  Bay,  448. 
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consideration,  cannot  be  allowed  any  weight  in  opposition 
to  the  cases  cited  to  the  contrary. 

As  well  by  legislative  as  judicial  recognition,  the  statute 
is  of  force. 

It  is  contended  that  if  the  right  to  commissions  be  sncb 
an  interest  as  makes  the  executor  an  incompetent  attesting 
witness,  the  interest  or  benefit  is  made  void  by  the  statute 
of  26  Geo.  2,  and  his  competency  restored. 

Wills  of  personal  property  are  not  within  the  mischief 
or  remedy  of  the  statute,  since  at  the  time  the  statute  was 
passed,  and  when  it  was  adopted  in  this  Province,  no  at* 
testing  witnesses  were  required  to  the  execution  of  thenu 
The  statute  of  frauds  was  never  understood  to  extend  to  wills 
of  personal  property ;  and  the  attestation  of  a  witness,  in  the 
English  Ecclesiastical  Courts,  prior  to- the  statute  1  Yictoria, 
c.  26,  as  in  our  Court  of  Ordinary,  prior  to  the  Act  of 
1824,  was  a  mere  nullity.  The  Ecclesiastical  Court  did 
not  regard  the  attestation  of  the  will,  nor  refer  the  compe* 
tency  of  the  witness  to  that  period,  but  only  looked  to 
the  prof  of  the  will,  and  the  competency  of  the  witness  at 
the  time  his  evidence  was  offered,  and  if  then  incompeteet, 
his  competency  might  be  restored  by  a  release  of  any  in-* 
terest  or  the  removal  of  any  disqualification  which  might 
then  affect  him.  Brett  vs.  Brett,  (y.)  In  this  case  Sir 
John  NichoU  says,  if  a  will  of  personal  property  is  attested 
by  subscribing  witnesses,  who  are  also  legatees,  the  attes- 
tation is  considered  void,  and  each  witness  is  regarded  ''in 
the  double  character  of  a  subscribing  witness  and  legatee ; 
not  in  the  light  of  no  legatee  in  law,  but  in  that  of  no  sub* 
scribing  witness."  And  "if  of  two  subscribing  witnesses  to  a 
will  one  is  a  legatee,  the  afiidavit  of  one  person  is  required 
to  probate  of  the  will  in  common  form,  as  if  the  will  were 
subscribed  by  a  single  witness.  If  both  subscribing  wit- 
nesses arc  legatees,  an  afiidavit  of  two  persons  to  hand- 
writing is  then  required,  just  as  it  would  be  if  the  will 
were  wholly  unattested."  In  Carttoright  vs.  Cartwrighi^ 
(z.)  Sir  Wm.  Wynne,  in  delivering  judgment,  afiirms  that 
even  when  the  will  is  contested  it  is  not  necessary  for  the 
party  piopounding  the  will  to  call  the  attesting  witness. 

(5^)3  Add  Ecc.  Rep.  210.    (z)  1  Phillimore,  90. 
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But  three  or  four  credible  witnesses  being  required  by 
the  statute  of  frauds,  to  attest  and  subscribe  devises  of 
land,  the  common  law  courts  looked  to  the  competency  of 
the  witness  at  the  time  of  attestation.  If  then  competent, 
though  disqualified  from  giving  evidence  at  the  time  the 
due  execution  of  the  will  was  at  issue,  by  subsequently  ac- 
quired interest  or  infamy,  the  attestation  was  good  ;  and 
on  the  contrary,  if  not  then  competent,  for  any  cause,  by 
no  release  of  his  interest  or  removal  of  other  disqualifying 
circumstance  before  the  time  of  trial,  could  the  incompe- 
tency be  removed,  (a.)  To  get  over  the  common  law 
difficulty,  the  statute  of  Geo.  2d.  makes  void  all  beneficial 
interests  to  attesting  witnesses  to  devises  of  lands;  and 
thereby  prevents  that  they  should  ever  be  incompetent  to 
prove  the  execution  of  a  devise  of  land  by  reason  of  any 
benefit  they  might  take  by  the  will. 

It  seeems  clear  tha4such  was  the  intention  of  the  statute. 
The  title  expresses  its  object  to  be  "the  putting  an  end  to 
certain  doubts  and  questions,  relating  to  the  attestation  of 
wills  and  codicils,  concerning  real  estates."  The  pream- 
ble, in  pursuance  aind  more  full  explanation  of  the  title, 
recites  the  requirement  of  the  statute  of  frauds,  that  all 
devises  and  bequests  of  lands  shall  be  attested  by  three 
or  four  credible  witnesses,  and  that  doubts  "had  arisen 
who  are  to  be  deemed  legal  witnesses  within  the  intent  of 
the  said  Act."  It  is  well  known  that  after  the  passing  of 
the  statute  of  frauds,  questions  and  doubts  respecting  who 
where  credible  witness,  within  its  intent,  divided  the  pro- 
fession and  the  courts,  and  created  great  alarm  for  the  safe- 
ty of  titles  to  real  estates  acquired  by  devise.  In  Anstey 
vs.  Dowsing,  which  was  decided  in  1746.  C.  J.  Lee,  with 
the  Judges  of  the  Common  Pleas,  held  that  credible  wit- 
nesses meant  legally  competent,  and  that  the  competency 
related  to  the  time  of  attestation,  and  that  incompetency, 
existing  at  the  time  of  attestation,  by  reason  of  interest  or 
infamy,  or  for  any  other  cause,  could  not  be  restored  by  a 
release  or  other  removal  of  disqualification.    This  decision 


(a)  Anstey  vs.  Dowsing,  2  Stra.  1253 ;  Helliard  vs.  Jennings,  1 
Ld.  Ray.  505  ;  Old  vs.  Old,  4  Dev.  500 ;  Ha/ioes  vs.  Humphrey,  9 
Pick.  350;  Sndgrove  vs.  Snelgrave,  4  Des.  274. 


>i 


544  Taylor  vs.  Taylor. 

seems  not  to  have  received  the  assent  of  the  profession. 
On  the  contrary,  Lord  Mansfield,  with  the  Court  of  King's 
Bench,  held  in  Windham  vs.  Chetwynd,  (6.)  decided  in 
1757,  a  case  arising  before  the  statute,  that  credible,  in 
the  statute,  was  to  be  understood  merely  in  its  popular 
sense,  as  importing  respectable  and  worthy  of  belief,  and 
admitted  to  proof  a  will  attested  by  three  legatees.  Lord 
Camden  added  the  authority  of  his  great  name  to  the  de- 
cision of  Anstey  vs.  Dowsing.  It  was  to  compose  these 
grave  dissensions  that  the  statute  was  passed,  and  its  pro- 
visions are  directed  to  the  settlement  of  the  vexed  and 
agitating  questions.  The  history  of  the  statute  thus  con- 
firms the  intention  so  clearly  expressed  in  the  title  and 
preamble. 

The  general  rules  for  the  construction  of  statutes  are 
various  and  not  very  consistent.  Thus  in  Copeman  vs. 
Gallant^  (c.)  Lord  Cowper  would  by  no  means  allow 
that  the  preamble  should  restrain  the  enacting  clause, 
which  opinion  Lord  Hardwicke,  in  Rycdl  vs.  Rowles,  (rf.) 
disapproved.  Judge  Blackstone,  in  his  commentaries,  (e.) 
directs,  as  the  first  rule  for  the  construction  of  statutes,  to 
consider  the  mischief  and  the  remedy,  and  enjoins  it  as 
the  duty  of  Judges  to  suppress  the  mischief  and  ad 
vance  the  remedy.  The  rule  is  exemplified  by  the 
statute  of  Elizabeth,  making  void  all  leases  by  ecclesias- 
tical persons  for  a  term  exceeding  twenty  one  years.  The 
mischief  intended  to  be  prevented  was  the  undue  ap- 
propriation of  Glebe  land  by  the  incumbent,  in  the 
grant  of  long  leases,  to  the  prejudice  of  his  successor.  The 
statute  was  construed  not  to  avoid  the  lease  during  the  life 
time  of  the  lessor,  though  the  term  extended  beyond  twen- 
ty-one years.  Our  recording  Acts  afiford  another  striking 
illustration.  To  this  controlling  principle  all  rules  must 
be  subordinate.  To  insist  that  the  enacting  clause  cannot 
be  restrained  by  the  manifest  intention,  expressed  in  the 
title  and  preamble  and  otherwise  clearly  ascertained,  is  to 
sacrifice  the  end  to  the  rules  by  which  it  should  be  attain- 
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b)  1  Burr.  414.     (c)  1  P.  Wms.  320.    {d)  1  Ves.  Sr.  365.     {e) 
"  m.  87. 


CoLUMBU,  M AT|  1845.  645 

ed,  and  is  subject  to  the  censure  of  Lord  Cokoi  "qui  hmret 
in  liiera  hceret  in  earticeJ*^ 

The  mischief  intended  to  be  cured  by  the  statute  of  26 
Geo.  2,  being  expressed  in  the  title  and  preamble  and  con- 
firmed by  its  history,  the  enacting  clause  proceeds,  that  "if 
any  person  shall  attest  the  execution  of  any  will  or  codi- 
cil," "to  whom  any  beneficial  devise,  legacy,  estate,  interest, 
gift  or  appointment,  of  or  aiSecting  any  real  or  personal 
estate,"  "shall  be  thereby  given,"  "such  devise  &c.  shall,  so 
far  only  as  it  concerns  such  person  attesting  the  execution 
of  such  will"  &c.  be  void ;  and  "such  person  shall  be  ad- 
mitted as  a  witness  to  the  execution  of  such  will  or  codi- 
cil, within  the  intent  of  the  said  Act." 

It  is  to  be  noticed  that  the  statute  provides  that  if  the 
attesting  witness  to  "ant^  will  or  codicil,''^  shall  take  a  bene- 
fit thereby,  the  benefit  shall  be  void.  Because  to  "any 
i^ill  or  codicil,"  it  is  not  added,  'Revising  land,"  it  is  as- 
sumed that  the  statute  extends  to  wills  of  personal  proper- 
ty. The  manifest  intention,  apparent  from  all  the  provi- 
sions of  the  statute,  would  seem  sufficient  to  repel  such 
a  construction,  and  if  Judge  Blackstone's  rule  be  applied, 
it  would  settle  the  question.  But  the  construction  may  be 
repelled  by  the  very  letter  of  the  statute,  and  it  be  shewn 
that  the  enacting  clause  itself  is  limited  in  its  operation  to 
devises  of  land.  The  whole  effect  and  design  of  the  en- 
acting clause  are  expressed  in  the  last  member  of  it,  mak- 
ing such  person  as  may  attest  and  take  a  beneficial  devise 
<ftc.  a  witnes  to  the  execution  of  such  will,  within  the  in- 
tent of  the  said  Act.  "The  said  Act,"  that  is,  the  statute 
of  frauds,  makes  an  attesting  witness  necessary  only  to  de- 
vises of  land.  The  clause  only  restores  the  competency 
of  attesting  witnesses  to  wills  within  the  intent  of  "the 
said  Act" — "such  will  or  codicil,"  therefore  mean  a  will 
or  codicil  devising  land. 

The  other  sections  of  the  Act  confirm  this  view.  The 
second  section  enacts  that  a  creditor  may  attest  the  execu*- 
tioQ  of  any  will  or  codicil,  charging  .lands  with  debts* 
This  section  is  confined,  in  terms,  to  devises  of  land. 

The  third  section  provides  that  a  legatee  who  shall  at* 
test  any  will  or  codicil,  having  been  paid,  or   having  re- 
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leased,  his  legacy,  may  prove  the  execution  of  it.  This 
was  very  important  to  devises  of  land,  but  unnecessary 
with  respect  to  wills  of  personal  property,  since  such  wit- 
ness was  not  necessary  to  prove  the  execution  of  it,  and 
even  if  he  were,  the  payment  or  release  of  his  legacy 
would  have  restored,  his  competency. 

The  fifth  section  enacts  that  if  a  legatee,  who  shall  at- 
test any  will  or  codicil,  shall  die  in  the  life  time  of  the 
testator,  or  before  he  shall  have  been  paid  or  released  his 
legacy,  he  shall  be  deemed  a  legal  witness  to  the  execu- 
tion of  such  will.  This  also  has  no  application  to  wills 
of  personalty. 

It  is  to  be  observed  that  every  section  mentions  only  at- 
testing witnesses,  andmake  them  competent  to  prove  the  ex- 
ecution of  the  will,  thereby  confining  the  operation  of  the 
statute  to  those  doubts  and  questions  of  evidence  which 
are  recited  in  the  preamble. 

But  whatever  question  may  be  made  respecting  the  con- 
struction of  this  statute  in  England,  the  terms  in  which  it 
is  extended  to  the  Colonies  are  clear  of  the  ambiguity  which 
raises  a  question  on  the  first  section.  The  tenth  section 
recites  that  whereas  in  some  of  the  British  Colonies  the 
statute  29  Car.  2d.  has  been  received  for  law,  "whereby 
the  attestation  and  subscription  of  witnesses  to  devises  of 
lands,"  are  required,  '^therefore,  to  prevent  doubts  which 
may  arise  in  the  Colonies  in  relation  to  the  attestation  of 
such  devises  of  lands"  it  is  enacted  that  the  statute  shall 
extend  to  such  of  the  said  Colonies  where  the  said  Act  of 
29  Car.  2d.  is  made  of  force,  *'or  where,  by  Act  of  Assembly 
or  usage  the  attestation  and  subscription  of  a  witness  or 
witnesses  are  made  necessary  to  devises  of  lands,"  and 
shall  have  the  same  effect  for  avoiding  doubts  upon  such 
Acts  of  Assembly  and  laws  of  said  Colonies,  as  for  avoiding 
doubts  upon  the  statute  29  Car.  2d.  in  England. 

In  this  section  the  operation  of  the  statute  is  expressly 
limited  to  the  avoiding  of  doubts  respecting  the  attestation 
of  devises  of  lands,  whether  under  the  statute  of  frauds  or 
other  law  of  the  Colonies,  requiring  the  attestation  of  such 
devises,  and  it  is  declared  to  have  the  same  effect  in  the 
construction  of  such  Acts  of  the  Colonies,  as  in  construing 
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the  statute  of  frauds  in  England.  By  an  obvious  and 
necessary  relation,  this  section  manifests  the  intention  of 
the  Parliament  to  confine  the  words,  ''any  will  or  codicil'' 
in  the  first  section,  to  devises  of  land,  for  it  declares 
the  law  extended  to  the  Colonies,  to  be  the  same  as  that 
made  by  the  statute  for  England.  Bat  whether  this  con-* 
struction  be  adopted  or  not,  is  immaterial,  since  the  opera- 
tion of  the  statute,  when  extended  to  the  Colonies,  is  ex« 
pressly  limited  to  devises  of  land,  so  that  whether  the  let* 
ter  or  the  intention  of  the  statute  prevail,  as  the  rule  of 
construction  in  this  State,  wills  of  personal  property  are 
not  included  in  its  provisions. 

When  it  is  considered  that  every  section  of  the  statute 
provides  for  the  competency  of  the  attesting  witness  to  the 
execution  of  any  will  or  codicil,  by  making  void  any  bene* 
fit  he  may  take  under  it,  in  order  that  devises  of  land 
should  not  fail,  and  that  the  attestation  of  a  will  of  per* 
sonalty  is  a  mere  nullity,  and  that  in  all  cases  in  which 
the  statute  mades  void  any  benefit  taken  by  the  attesting 
witness  under  the  will,  in  order  to  restore  his  competency, 
an  attesting  witness  to  a  will  of  personal  property  is  not 
necessary  to  prove  its  execution,  and  that  the  interests 
which  are  made  void  by  the  statute  may  be  released  or 
extinguished  at  any  time  before  such  witness  may  be  called 
to  support  the  will,  to  extend  the  operation  of  the  statute 
to  wills  of  personal  property,  does  seem  to  be  worse  than  a 
vain  thing.  It  was  very  important  that  devises  of  land 
should  be  preserved,  and  if  Parliament  saw  fit  to  preserve 
them  by  the  forfeiture  of  the  interest  of  the  attesting  wit- 
ness, at  least  a  great  measure  of  public  policy  was  served, 
but  in  regard  to  wills  of  personal  property  the  forfeiture 
would  be  inflicted  without  any  compensating  public  good. 

The  question  whether  this  statute  extended  to  wills  of 
personal  property  was  first  made  in  1811,  in  the  case  of 
Lees  vs.  Summersgillj  (/)  and  Sir  Wm.  Grant  decided 
that  it  did.  The  case  illustrates  the  useless  hardship  of 
such  a  construction.  There  was  no  contest  about  the 
will.     The  bill  was  filed  by  the  residuary  legatee  against 

(/)  17  Ve&  508. 
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the  executor  for  an  account.  The  defendant,  who  was  an 
attesting  witness,  claimed  to  be  allowed  a  specific  legacy 
given  by  the  will.  It  was  taken  for  granted  in  the  argn- 
loeut  that  his  evidence  was  not  necessary  to  prove  the  exe- 
QUtion  of  the  will.  But  the  legacy  was  decreed  to  be  for- 
feited by  the  statute.  Sir  William  Grant  put  the  decision 
on  the  ground  that  the  first  section  extended  to  "any  will 
or  codicil,"  and  could  not  be  restrained  by  the  intention 
expressed  in  the  title  and  preamble  ;  but  principally  on  in- 
formation received  from  the  practitioners  in  Doctors  Com- 
mons, that  the  statute  was,  in  the  practice  of  that  court, 
received  to  be  of  force ;  for  the  point  had  never,  even  then, 
bem  decided  in  that  court.  In  Brett  vs.  Brett^  Sir  John 
NicboU  reversed  the  decision  of  Sir  Wm.  Grant,  on  the 
ground  that  no  such  practice  had  ever  prevailed  in  the 
Eccile$iastiGal  Court  as  Sir  Wm.  Grant  had  assumed.  This 
ease  has  been  confirmed  by  Emanuel  vs.  ConstabUj  (^) 
and  Foster  vs.  Banbury^  (A)  and  is  well  established  law. 
These  authorities  are  supported  by  Woodbury  vs.  CoUin^s 
eatecutors. 

But  it  may  be  argu«d,  that  though  prior  to  the  Act  of 
1.834,  the  Stat.  25  Geo.  2  did  not  extend  to  wills  of  per- 
gonal property ;  yet  that,  by  construction,  its  provisions 
should  be  extended  to  that  Act.  All  law  derived  froni  le- 
giskntive  enactment,  must  proceed  from  the  will  of  the  k- 
gialature,  expressed  or  necessarily  implied.  The  authority 
to  subject  wills  of  personal  property  under  the  Act  of  1824, 
M>  the  operation  of  the  statute  26  Geo.  2,  cannot  of  course 
be  derived  from  any  expression  of  intention  by  the  legisla- 
ture, in  adopting  that  statute  in  1769.  It  could  not  have 
anticipated  an  Act  passed  60  years  afterwards.  No  such  in- 
tention is  expressed  in  the  Act  of  1824,  nor  can  it  necessari- 
ly be  implied.  If  it  is  to  be  presumed,  in  giving  effect  to  le- 
gislative acts,  that  the  law,  however  obscure  or  unknown 
to  its  professors,  was  fully  present  to  the  attention  of  the 
legislature,  then  the  settled  construction  of  the  statute,  as 
limited  to  devises  of  land,  must  have  been  known,  and  the 


(g)  3  Ru88.  436.  (A)  3  Simons,  40. 
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omission,  by  express  enactment,  to  extend  its  provisions  to 
the  Act  of  1824,  should  be  construed  to  exclude  tbem. 

It  may  be  admitted,  that  all  statutes  in  pari  materia^ 
are  to  be  construed  together.  But  real  and  personal  prop- 
erty are  not  more  distinct  in  their  existence,  than  the  rules 
of  law  which  govern  the  transfer  and  succession  to  them. 
The  law  relating  to  each,  forms  a  distinct  system.  It  can- 
not, therefore,  be  afSrmed  that  a  statute  relating  to  devises 
of  land,  by  necessary  implication  as  being  in  pari  materia^ 
should  extend  to  bequests  of  personal  property.  It  does 
not  follow,  that  because,  in  1769,  the  legislature  would  pre- 
serve a  devise  of  land,  by  making  void  any  interest  of  the 
attesting  witness  under  the  will,  that  bequests  of  personal 
property  should  be  maintained  by  the  same  sacrifice.  The 
law  of  primogeniture,  which  vested  the  whole  real  estate  in 
the  heir  male,  made  the  power  to  dispose  of  lands  by  will 
to  other  objects  of  the  testator's  regard,  very  valuable. 
Sufficiently  so,  as  a  matter  of  public  interest,  to  forfeit  any 
interest  of  the  attesting  witness  for  the  accomplishment  of 
the  will.  But  the  equitable  partition  of  real  and  personal 
property,  by  the  law  of  this  State^  among  those  nearest  in 
blood  and  affection  to  the  possessor,  in  a  great  measure  re- 
lieves intestacy  from  hardship. 

When,  by  the  statute  1  Victoria,  c.  26,  wills  of  personal 
property  were  required  to  be  attested  in  the  same  manner 
as  devises  of  land,  the  provisions  of  the  stat.  of  26  Geo. 
2,  were  by  express  enactment  extended  to  them  also.  This 
is  high  authority  that  the  stat.  of  Geo.  2d,  cannot  be  con- 
strued to  extend  to  wills  of  personal  property.  To  do  so 
by  judicial  construction,  will  effect  that  for  which  an  Act  of 
Parliament  was  necessary.  When  it  is  doubtful,  even, 
whether  a  statute  extends  to  objects  beyond  its  clear  and 
express  terms,  a  judicial  construction  so  extending  it,  par- 
takes very  much  of  the  character  of  legislation.  This  it 
seems  most  proper  to  refer  to  the  appropriate  department  c^ 
the  government. 

The  opinion  of  a  majority  of  the  court  is,  that  one  appoinP  ^^ 
ed  executor,  by  his  right  to  commissions,  takes  an  interest  ; 
by  the  will,  which  renders  him  an  incompetent  attesting  wit^ 
ness\  under  the  Act  of  1824;  and  that  the  stat.  25  Geo.  2, 
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c.  6;  is  of  force  in  this  State,  but  the  competency  of  the  at- 
testing witness  is  not  thereby  restored. 

The  decision  of  the  circuit  court  is  reversed,  and  it  is 
ordered  that  judgment  be  entered  on  the  special  verdict  in 
favor  of  the  appellants,  from  the  decision  of  the  Ordi- 
nary. 

Johnston  and  Dunkin,  CC.  concurred. 

Richardson,  J."^  and  Harper,  Ch.  were  absent  at  the 
hearing. 

O'Nball,  J.  In  this  case  I  agree  that  the  executor, 
John  P.  Williamson,  was  an  incompetent  witness  to  the 
will,  whether  the  statute  of  25  Geo.  2,  c.  6,  is  or  is  not  of 
force  ;  and  in  that  point  of  view,  the  decision  that  it  is  of 
force,  is  unnecessary  to  this  case,  and  would  therefore  be  no 
authority ;  yet,  as  successive  uncontradicted  dicta  have 
an  influence  to  make  that  law,  which  never  would  be  so 
regarded  without  them,  I  propose  to  state,  briefly,  the  rea- 
sons why  I  think  it  is  not  of  force  in  this  State. 

It  is  true,  that  the  stat.  25  Geo.  2  c.  6,  (a)  in  terms  de- 
clares that  it  shall  bind  the  Colonies  ;  yet,  standing  alone  on 
that,  I  should  not  be  disposed  to  say  it  ever  had  the  effect 
of  law  in  South  Carolina.  South  Carolina  had  her  own  legis- 
lature, and  the  Acts  passed  by  it  had  the  operation  of  law. 
The  only  restraint  upon  this  power  was  that  of  the  crown  ; 
but  such  a  thing  as  two  legislative  bodies  clothed  with 
power  to  make  laws  on  the  same  subject,  did  not  then  ex- 
ist. But  there  is  no  necessity  to  pursue  this  farther.  For 
I  admit,  from  the  recitation  in  the  Act  of  1759,  (ft)  that  if 
there  was  no  subsequent  legislation  varying  the  matter, 
that  might  be  regarded  as  an  authoritative  acknowledg- 
ment that  it  was  of  force. 

But  I  think  the  Acts  of  1789  (c)  and  1824,  (d)  have  es- 
tablished laws   of  our  own,  independent  of  the  stat.  29 


(a)  Grimke's  Law  of  Executors,  161,2  Stat  580.  (b)  4  Stat 
101.  {c)  5  Stat.  106,  Grimke's  Law  of  Executors,  30;  2d  and  3d 
sections  of  the  Act  of  1789.  (d)  6  Stat.  238,  7th  section  of  the  Act 
of  1824. 

*RicHARD80N,  J,  heard  the  argument  in  the  Law  Court  of  Ap- 
peals, before  the  case  was  ordered  to  the  Court  of  Errors.        R 
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Car.  2,  c.  3,  regulating  the  execution  of  wills ;  and  that, 
therefore,  the  statute  of  Geo.  2,  which  was  intended  to  ex- 
plain the  statute  of  Charles,  cannot  be  regarded  as  apply- 
ing to  subsequent  laws  enacted  without  any,  even  the 
slightest,  reference  to  it. 

The  only  case  acknowledging  the  statute  to  be  of  force, 
until  very  recently,  is  that  of  Woodberry  vs.  Collins,  (e) 
In  that  case  the  will  was  made  in  '86-— the  testator  died  in 
'89 — ^but  whether  before  or  after  our  Act  on  the  subject  of 
wills,  which  was  passed  March  '89,  does  not  appear. 
From  that  that  case  down  to  Richardson  vs.  Richardson^ 
(/)  there  is  not  even  a  hint  in  one  of  the  cases,  that  the  stat- 
ute is  of  force.  By  universal  consent,  it  seems  to  have 
been  treated  as  if  it  were  not.  Judge  Grimke,  in  his  Law 
of  Executors,  71,  72,  73,  gives  the  stat.  25  Geo.  2,  c.  6,  at 
length ;  and  on  the  73d  page  makes  these  remarks,  <<  al- 
though it  never  has  been  judicially  determined  whether 
this  Act  is  of  force,  and  operates  with  us,  and  that  1  had 
such  g^r eat  doubts  upon  ity  notwithstanding  the  declaration 
in  the  10th  section,  as  not  to  insert  it  in  the  compilation 
of  the  Public  Laws,  yet  finding  that  there  is  a  very  great 
difference  in  opinion  amongst  the  gentlemen  of  the  bar, 
concerning  the  same,  I  have  inserted  it  here,  for  the  satis- 
faction of  those  who  consider  it  as  of  force — ^nnd  to  give 
those  of  adverse  sentiments  a  further  opportunity  of  can- 
vassing the  subject,  and  bringing  it  one  day  or  other  to  a 
legal  decision."  He  also  states  that  Mr.  Lining,  the  Ordi- 
nary of  Charleston,  had  assured  him  there  never  had  been 
but  one  case  in  which  the  objection  could  have  arisen 
and  there,  the  legatee  witness  renounced  the  legacy  and 
was  sworn.  Egan  vs.  Egan :  That  case  began  in  '86, 
and  was  decided  in  '88,  before  the  Act  of  '89  ;  and  surely, 
if  it  was  so  doubtful  then  whether  the  statute  was  of  force, 
as  to  require  a  renunciation  of  the  legacy  by  the  witness, 
the  doubt  was  increased  tenfold  by  the  Act  of  '89. 

Our  Act  of  '89,  in  the  2d  and  3d  sections,  authorizes  all 
persons — except  feme  coverts,  persons  of  unsound  mind, 
and  infants — to  make  wills,  and  prescribes   the  mode  and 

^t)  1  Dess.  424.    (/)  Dad.  Eq.  184. 
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manner  of  execution.  These  provisions  are  without  any  ref- 
erence to  previous  enactments,  and  stand,  therefore,  as  constl* 
tuting  an  entire  system.  It  is  true,  the  3d  section  is  nearly, 
though  not  exactly,  a  transcript  from  the  statute  of  Charles 
2d.  If  the  legislature  had  intended  that  the  statute  of 
Geo.  2  should  have  been  also  the  laur,  is  it  not  probable, 
when  they  introduced  the  provision  of  the  statute  of 
Charles  into  a  new  Act,  that  they  would  also  have  re-en- 
acted it  ?  I  have  no  doubt  of  it,  and  Judge  Grimke  might 
therefore  very  well  exclude  it  from  his  publication  of  the 
laws.  The  facts,  that  he  did  so  exclude  it,  and  that  in  '97 
he  expressed  the  doubt  which  he  did  in  his  Law  of  Exec- 
utors— and  that  for  more  than  40  years  no  case  can  be 
found  in  which  it  is  declared  to  be  ,of  force — <^onstitute 
such  an  array  against  it,  that  I  think  it  would  be  hazard- 
ing a  great  deal  for  the  court  to  say  it  was  of  force.  It 
would  be  little  short  of  the  court  exercising  legislative 
powers. 

But  cases  can  be  found  which  have  proceeded  upon  prin- 
ciples utterly  irreconcilable  with  the  notion  that  the  stat. 
25  Geo.  2,  c.  6,  was  of  force. 

In  Dickson  va.  Bates^  (g*)  all  the  witnesses  were  legatees, 
and  it  was  held  that  they  were  incompetent,  and  that  the 
will  could  not  be  proved.  This  was  in  1802;  if  the  stat. 
of  Geo.  had  then  been  regarded  as  of  force,  no  such  deci* 
sion  could  have  been  made.  For  if  it  were  of  force,  then 
the  legacies  were  void,  and  the  witnesses  competent 

In  Snelgrave  vs.  Snelgrove,  (A)  Chancellor  DeSanssure, 
whose  learning  and  ability  would  have  led  him  to  point 
the  country  to  this  statute  if  it  had  been  of  force,  passes  it 
by  without  any  such  intimation,  although  he  had  occasion 
to  comment  on  it,  and  decided  that  the  witness  was  incom- 
petent, who,  possibly,  might  have  been  competent  if  the 
Matute  had  been  of  force.  This,  Chancellor  Harper  states 
and  concedes,  in  Richardson  vs,  Richardson^  and  in  his 
circuit  decree,  on  that  ground,  declines  to  hold  the  statute 
to  be  of  force.  The  Court  of  Appeals,  in  the  same  case, 
simply  say,  arguendo,  we  see  no    ground  that  the  statuie 

{g)  2  Bay,  448.  (A)  Dess.  274. 
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should  not  be  held  to  be  of  force.  That  was  no  decision 
that  it  was  of  force,  and  the  view  now  taken  was  not 
looked  to  in  deciding  that  case.  So  far  as  authority  is 
concerned,  it  seems  to  me  that  the  case  of  Garland  et  ah 
vs.  Craw,  (£)  is  decidedly  against  the  statute  being  regard- 
ed as  of  force.  See  the  MS.  opinion  on  file,  December, 
1S30.  There,  the  witnesses  were  legatees,  and  the  court 
entered  into  a  minute  calculation,  to  shew  that  they  took 
less  under  the  will  than  they  would  as  distributees ;  and 
hence,  that  they  were  good  witnesses,  as  swearing  against 
their  interest.  If  the  statute  were  of  force,  their  legacies 
were  void,  and  they  were  good  witnesses.  Hence,  the 
case  is  against  the  idea  that  the  statute  is  of  force.  The 
force  of  authority  is  against  the  argument,  in  Richardson 
vs.  Richardson. 

But  independent  of  authority,  the  statute  of  Geo.  2 
in  its  terms  refers  to,  and  was  intended  to  explain  doubts 
on,  the  statute  of  Charles  2.  How  such  an  Act  can  apply 
to  a  subsequent  Act,  such  as  that  of  1789,  is  difiicult  to 
conceive ;  but  if  that  difficulty  can  be  got  round  by  con- 
struing the  Act  of  1789,  and  the  statutes  of  Car.  2,  and 
Geo.  2,  as  in  pari  materia,  what  is  to  be  said  of  the  Act 
of  1824 1  It  is  upon  a  subject,  personal  estate,  to  which 
the  statute  of  Charles  did  not  at  all  extend. 

How  the  statute  of  Geo.  2  can  make  legacies  to  wit- 
nesses void  under  it,  I  confess  is  a  question  which  I  can- 
not legally  answer  ;  and,  therefore,  I  conclude  it  does  not. 

To  hold  the  statute  of  Geo.  2,  now  to  be  of  force,  will 
lead  to  incalculable  mischief.  Legacies  will  be  made  void, 
and  children  will  be  stripped  of  every  thing,  by  wills  to 
which  they  may  have  incautiously  put  their  names  as 
witnesses.  The  case  of  Garland  vs.  Crow  will  be  an 
illustration.  There  the  witnesses  had  legacies  or  devises 
in  rejnainder,  after  the  death  of  their  mother.  They  were 
held  to  be  good  witnesses,  taking  less  under  than  against 
the  will.  Suppose  the  tenant  for  life  to  be  now  alive — at 
her  death,  what  will  be  the  situation  of  the  witnesses  ? 
They  will  be  told,  (if  the  statute  of  Geo.  2,  be  of  force)  you 
proved  the  will — the  legacies  or  devises  to  you  are  void, 

(i)  2  Bail.  24. 
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and,  therefore,  you  lose  your  entire  portions  of  your  fa- 
ther's estate.  Could  such  injustice  be  tolerated,  especially 
when  it  is  known  to  result  from  judicial  construction, 
giving  life  to  an  English  statute  which  had  been  dead  and 
buried,  in  this  State,  for  more  than  sixty  years? 

Every  consideration  satisfies  me  that  the  statute  of  25 
Geo.  2,  c.  6,  is  not  of  force ;  and  having  stated  my  views, 
I  have  discharged  the  duty  which,  as  a  public  magistrate, 
I  owe  to  the  people ;  and  if,  on  a  case  involving  the  ques- 
tion, and  necessary  to  its  decision,  it  be  decided  that  the 
statute  is  of  force,  no  one  will  more  faithfully  enforce  the 
decision  than  I  shall.  But  until  then,  I  hope  it  will  be 
regarded  as  an  open  question,  and  that  the  learning  and 
talent  of  the  bar  will  be  devoted  to  its  examination,  so  that 
on  some  future  occasion  a  true  and  just  conclusion  may 
be  attained. 

Johnson,  Ch.  I  concur  in  this  opinion,  except  as  to 
the  power  of  the  British  Parliament  to  enact  laws  for  the 
government  of  this  State,  when  one  of  its  Colonies. 

Richardson,  J.  concurred. 

Evans,  J.  dissenting  Without  going  into  the  argument, 
I  shall  state  my  conclusions  on  the  important  points  em- 
braced in  this  case. 

1.  That  the  statute  of  Geo.  2  is  of  force,  and  that  the 
office  of  executor  is  such  a  beneficial  interest  as  brings 
him  within  its  provisions. 

2.  That  the  statute  of  frauds,  the  statute  of  Geo.  2, 
and  our  Acts  of  1789  and  1824,  are  to  be  construed  in 
pari  materia^  being  all  on  the  same  subject ;  and,  there- 
fore, the  statute  of  Geo.  2  applies  as  well  to  personal  as  to 
real  estate. 

It  follows,  from  these  propositions,  that  Williamson's 
office  of  executor  was  taken  away  altogether  by  the  statute 
of  Geo.  2,  and,  therefore,  he  was  competent  to  attest  the 
will  of  Henry  Taylor,  as  well  for  the  personal  as  the  real 
estate. 

Butler,  J.  concurred. 

Wardlaw,  J.  dissenting.  Must  this  will  of  real  and 
personal   property,  which  is  offered  for  proof  in  solemn 
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form,  although  unexceptionable  in  all  other  respects,  be 
necessarily  rejected,  as  insufficient,  under  our  Act  of  1824, 
to  dispose  of  the  personal  property,  because  one  of  the 
three  subscribing  witnesses  is  nominated  as  an  executor  ? 

I  state  the  question  in  this  form,  because  I  regard  all  the 
acts  of  Williamson,  (the  attesting  executor)  subsequent  to 
the  attestation,  and  his  death,  as  wholly  immaterial.  If  the 
will  was  good,  he  cannot  have  destroyed  it.  If  he  has 
received  what  the  law  did  not  authorize  him  to  take, 
other  persons  shall  not  thereby  be  prejudiced.  We  must 
have  reference  to  the  moment  immediately  succeeding  the 
attestation,  and  decide  the  question  as  if  the  testator  had 
then  died,  and  the  will  had  been  instantly  presented  for 
probate. 

If  an  executor's  right  to  commissions  be  not  a  beneficial 
interest  given  to  him  by  the  will,  then,  in  my  opinion,  this 
will  would  be  good  without  reference  to  the  statute 
25  Greo.  2,  c.  6,  but  in  the  view  which  I  have  taken,  it  is 
material  to  shew  that  that  statute  is  of  force  here. 

It  was  of  force  by  the  efficacy  of  its  terms,  extending, 
as  they  did,  its  provisions  to  certain  Colonies,  of  which  this 
was  one.  If  common  law  and  history  did  not  make  this 
plain,  the  first  (a)  and  second  (6)  sections  of  our  Act  of 
1712,  and  the  proviso  (c)  to  the  sixth  section  of  the  Act 
of  1737,  surely  do.  The  incidental  reference  to  this  stat- 
ute as  an  existing  law,  which  is  made  by  an  Act  of  1759, 
(c2)  shows,  more  clearly  than  any  formal  confirmation  of  it 
could  have  done,  the  acknowledgement  then  made  of  its 
inherent  vigor,  and  supplies,  for  those  who  think  it  neces- 
sary, a  recognition  by  the  Provincial  Legislature. 

Has  it  been  repealed  ?  It  has  been  said  that  it  was  an 
amendment  of  the  fifth  section  of  the  statute  of  frauds, 
and  that  a  re-enactment  of  that  section,  without  the  amend- 
ment, which  the  second  section  of  our  executors's  Act  of 
1789,[e]  contains,  was  a  repeal  of  the  amendment. 

Repeals,  by  implication,  are  never  favored.  Those  who 
adopt  the  law  of  Anstey  vs.  Dowsing^  (/)  as  it  has  been 
explained  and  enforced  by  Lord  Camden,  (jg)  should  hesi- 

{a)  2  Stat.  402.  (h)  2  Stat.  413.  (c)  7  Stat  191.  (d)  4  Stat 
101.     («)  5  Stat  106.    (/)  2  Str.  1253.    (g)  1  Day,  50,  note. 
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tate  long  before  they  go  beyond  the  plain  sense  of  our  Act, 
to  establish  the  repeal  of  a  statute  designed  to  prevent  the 
mischiefe  of  that  law.  But  waiving  all  considerations 
which  may  be  supposed  to  have  influenced  the  legislators 
of  1789,  let  us  now  confine  our  view  strictly  to  what  they 
have  done. 

The  Act  of  1789  is  a  general  summary  of  statutory 
regulations  concerning  executors  and  administrators,  neces- 
sarily requiring  for  its  understanding  an  examination  of 
previous  enactments ;  and  I  think  that  all  previous  enact- 
ments were  left  of  force,  which  were  not  either  expressly 
repealed  or  contradicted  by  necessary  repugnancy.  To 
shew  that  previous  enactments  concerning  wills,  executors, 
administrators  arid  ordinaries,  were  left  out  of  this  summa- 
ry, and  yet  remained  unrepealed,  I  will  give  two  instances, 
selected  from  many  that  might  be  presented,  because  they 
have  some  connexion  with  the  subject  in  hand. 

First.  In  1734,  {h)  (on  account,  no  doubt,  of  some  ap- 
plication of  the  civil  law  rules  respecting  the  competency 
of  persons  to  prove  a  will,  having  been  made  to  the  term 
"  witnesses,"  used  in  the  nineteenth  section  of  the  statute  of 
frauds,  which  relates  to  nuncupative  wills)  it  was  here  en- 
acted, "  that  all  witnesses  which  are  good  witnesses  at 
trials  at  common  law,  shall  be  good  witnesses  to  prove  a 
nuncupative  or  verbal  will,  made  of  goods  and  chattels 
agreeably  to  the  statute  of  frauds."  The  fourth  section  of 
the  Act  of  1789  re-enacted,  with  slight  variations,  the 
nineteenth  section  of  the  statute  of  frauds,  respecting  the 
terms  ''  three  witnesses,"  but  it  has  never  been  considered 
that  thereby  the  above  amendment  or  exposition  made  by 
the  Act  of  1734  was  repealed,  and  the  civil  law  rule  as  to 
the  competency  of  the  witnesses  restored. 

Second.  An  Act  of  our  Legislature,  in  1746,  (A:)  gave 
commissions  to  executors,  administrators,  guardians  and 
trustees ;  in  one  (/)  section  fixing  the  rate,  in  another 
providing  a  mode  of  obtaining  extra  compensation  for 
unusual  trouble,  and  in  a  third,  directing  how  the  commis- 

{h)  3  Stat.  382.  (k)  3  Stat  668.  (/)  This  section  strangely 
omitted  in  the  Statutes  at  Large,  may  be  found  in  Grimke's  Law  of 
Executors,  page  24. 
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sions  shall  be  divided  between  several.  The  Act  of  1789 
repeated  the  first  and  third  of  these  sections,  as  to  execu- 
tors and  administrators,  and  omitted  the  second ;  yet  it 
was  never  held,  either  that  guardians  and  trustees  were 
excluded  from  commissions,  or  that  executors  or  adminis- 
trators were  prevented  from  resorting  to  the  former  mode 
of  obtaining  extra  compensation. 

The  statute  of  26  Geo.  2,  passed  to  quiet  the  alarm 
created  by  the  opinions  expressed  by  Ch.  J.  Lee,  in  Anstey 
vs.  Dowsing^  in  effect  placed  every  subscribing  witness  of  a 
will  containing  devises,  to  whom  any  beneficial  interest 
was  given  by  the  will,  upon  the  same  footing  as  before  the 
statute  had  been  a  witness  to  whom  a  void  devise  had 
been  made ;  and  thus  settled  what  should  be  the  future 
meaning  of  credible^  as  applied  to  witnesses  in  the  fifth 
section  of  the  statute  of  frauds. 

When  the  Legislature,  in  1789,  used  the  term  credible^ 
it  must,  therefore,  have  used  it  in  reference  to  the  law  then 
existing ;  that  is,  as  signifying  one  who  was  either  compe- 
tent before  the  statute  of  Geo.  2,  or  whose  competency 
was  established  by  force  of  that  statute.  Can  it  be  sup- 
posed that  the  Legislature  intended  that  all  the  devises  of 
a  will  should  be  void,  because  a  trifling  legacy  was  given 
to  a  witness,  who  may  have  subscribed  without  knowing 
that  he  was  a  legatee,  and  even  without  the  testator's 
knowing  that  he  was  a  witness  ?  (m)  Or  else,  that  the 
indention  was  to  refer  the  competency  of  the  witnesses  to 
the  time  of  examination,  and  not  to  the  time  of  attestation, 
so  as  to  make  the  validity  of  the  will  depend  upon  circum- 
stances which  no  caution  could  control,  or  to  preserve 
which,  great  temptations  to  fraud  and  perjury  would  be 
held  out?  Neither  of  these  suppositions  seems  to  me  so 
probable,  that  it  should  be  sustained  by  implying  the  repeal 
of  a  statute,  as  to  which  the  Legislature  has  been  silent, 
and  which  is  entirely  consistent  with  the  subsequent 
enactments. 

The  decisions  made  in  this  State,  which  have  been 
reported,  are,  perhaps,  not  absolutely  conclusive  in  favor 


(m)  The  testator  need  not  see  the  &ce  of  the  attesting  witness. 
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of  this  statute  of  Geo.  2  being  of  force.  Richardson  vs. 
Richardson  (n)  contains  a  strong  opinion,  but  the  case 
turned  upon  other  points.  Loumdes  vs.  Lowndes  (o) 
seems,  without  much  examination,  to  have  been  rested 
upon  the  opinion  in  Richardson  vs.  Richardson. 

In  Dickson  vs.  Bates  (p)  the  plaintiffs  probably  pre- 
ferred a  nonsuit  to  the  forfeiture  of  the  legacies,  which 
the  witnesses  took.  Besides  recognizing  the  dangerous 
doctrine  that  a  release  will  establish  the  competency  of  a 
witness  to  attest,  the  court  seems  to  have  held  that  if  one 
witness  had  been  made  competent  to  prove,  the  incompe- 
tency of  the  others  to  attest,  might  have  been  disregarded. 

A  case  in  1794,  (f )  (although  opposed  to  Hatfield  vs. 
Thorpe,  hereafter  mentioned,  with  respect  to  the  efficacy 
of  a  release  from  the  husband  of  the  devisee)  recognized 
the  statute  as  then  of  force.  So,  also,  the  statute  is  recog- 
nized in  Snelgrove  vs.  Snelgrove,  (r)  1812,  but  it  could 
not  there  be  of  any  use  to  the  devisee  witness,  who  was 
urging  the  will. 

Judge  Grimke,  in  his  Public  Laws,  omitted  the  statute 
of  26  Geo.  2,  probably  because  he  did  not  observe  its  recog- 
nition in  the  Act  of  1769,  which,  also,  he  omitted.  His  Law 
of  Executors,  in  which  he  subsequently  inserted  this  statute, 
(without  still,  as  it  appears,  having  discovered  its  recogni- 
tion) shews  plainly,  in  yarious  passages,  (5}  that  he  did  not, 
for  a  moment,  conceive  that  it  had  been  repealed  by  the 
Act  of  1789.  It  would  be  difficult  to  point  out  any  differ- 
ence in  the  reasons  for  declaring  them  severally  to  be  of 
force,  between  this  statute  of  26  Geo.  2,  and  the  statute  6 
Geo.  2,  ch.  7,  {t)  which  latter  is  inserted  in  the  Public 
Laws,  because  it  was  individually  referred  to  in  our  insol- 
vent debtors's  Act  of  1769.  (w)  Both  were,  by  their  terms, 
extended  to  the  Colonies ;  both  were  recognized  by  the 
Provincial  Legislature,  not  as  needing  sanction,  but  as  pre- 
Tailing  of  course ;  both  are  of  the  class  of  statutes  which 
Parliament  was  acknowledged  to  have  the  power  of  passing, 
even  when,  long  after  their  passage,  the  power  of  Parliament 

(n)  Dud  Eq.  190.  (0)  MS  Charleston  Eq.  1844.  (p)  2  Bay, 
488,  1802.  {q)  1  Dess.  425.  (r)  4  Dess.  280.  (5)  Pages  64,  71, 
161.    (0  2  Scat  570.     (»)  4  Stat  90 ;  P.  L.  250. 
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in  matters  of  taxation  and  revenue  was  denied ;  and  both 
were  saved  by  our  constitutions  of  1776  and  1778,  from 
repeal  by  the  revolution. 

The  omission  of  the  statute  of  26  Geo.  in  the  Public 
Laws,  (the  only  published  compilation  of  statute  law  which 
was  made  in  our  State  before  1814)  no  doubt  kept  it  out 
of  sight  on  many  occasions  where  it  might  have  applied  ; 
but  I  think  is  plainly  insufficient  to  shew  that  it  never  was 
of  force  here,  and  certainly  could  not  avail  to  work  its 
repeal. 

Assuming,  then,  that  the  statute  25  Geo.  2  is  of  force 
here — ^I  argue, 

1.  That  in  a  suit  between  heir  and  devisee,  a  devise 
would  be  good  without  the  aid  of  this  statute,  notwith- 
standing one  of  three  witness  was  named,  and  even  acted, 
as  executor,  if,  by  the  will,  no  beneficial  interest  or  estate 
was  given  to  him. 

2.  That  to  this  condition  of  executor  without  beneficial 
interest  or  estate — mere  trustee — every  executor  who  has 
attested  a  mixed  will,  is  reduced  by  this  statute,  all  benefit 
given  to  him  by  the  will  having  been  destroyed  at  the 
instant  of  attestation. 

3.  That  such  trustee  is  a  credible  witness  u^der  our 
Act  of  1824,  to  a  mixed  will  certainly,  if  not  to  one  of  mere 
personalty. 

4.  And  that  all  considerations  shewing  that  such  execu- 
tor cannot  prove  the  will  in  a  court  of  probates,  without 
renunciation,  fall  short  of  shewing  that  he  cannot  attest, 
as  they  are  founded  upon  reasons  presumed  to  arise  after 
the  death  of  the  testator,  but  not  existing  at  the  time  of 
attestation. 

In  these  views,  I  shall  not  neglect  the  important  dis* 
tinctions  subsisting  between  devises  and  wills  of  personal- 
ty, aLd  between  suits  inter  paries^  and  a  testamentary 
cause  like  this,  which  is  in  the  nature  of  a  proceeding  in 
rem  ;  but  I  cannot  exhibit  the  force  of  these  distinctions, 
or  state  the  grounds  of  my  conclusion,  without  reasoning 
from  points  that  have  been  settled  in  cases  that  differ  from 
this,  to  the  decision  which  should  be  here  made  of  similar 
points,  as  they  shall  be   found   to  depend  upon  the  same 
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principles,  or  to  be  controlled  by  a  difference  of  circQm- 
stances. 

1.  As  the  rules  of  evidence  are  settled,  now  that  the 
distinction  between  an  interest  in  the  question,  and  an  inte- 
rest in  the  event,  of  a  suit  is  familiar,  and  that  objections 
in  cases  of  doubt  are  held  to  go  rather  to  credit  than  to 
competency,  we  may  say  that  there  is,  at  common  law, 
nothing  which  forbids  a  witness  from  proving,  in  a  case  inter 
alios,  an  instrument  under  which  he  himself  claims  a 
benefit.  But  it  was  not  until  Lord  Mansfield's  time,  (v) 
that  the  present  liberality  in  the  admission  of  witnesses 
was  established,  and  as  we  go  back  into  the  times  preceding, 
the  more  numerous  and  indefinite  we  find  the  grounds  of 
exclusion. 

Before  the  statute  of  frauds,  the  civil  law,  as  it  was  ad- 
ministered in  the  Ecclesiastical  Courts,  would  not  adroit 
any  person  who  took  an  interest  under  the  will,  before 
release  or  satisfaction,  or  even  the  children  of  legatees,  (ip) 
to  prove  a  will ;  and  the  common  law  courts,  either  guided 
by  the  rule  of  the  Ecclesiastical  Courts,  or  in  their  jeal^ 
Ousy  of  the  bias  which  similarity  of  condition  produces, 
misapprehending  the  nature  of  the  interest  which  should 
prevent  a  witness  from  being  heard,  would  not,  in  a  con- 
test between  heir  and  devisee,  hear  the  testimony  of  ano- 
ther devisee,  or  even  of  an  unsatisfied  legatee,  in  favor  of 
the  will.  A  mere  trustee,  however,  was  heard,  and  of 
this  character  an  executor  without  beneficial  interest  was 
held  to  be.  (:r) 

After  the  statute  of  frauds,  the  rules  which  before  had 
regulated  the  admissability  of  witnesses  to  prove  a  will  in 
trials  at  law,  were  applied  in  determining  the  sufiiciency 
of  the  witnesses  who  attested  a  devise,  (y)  And  the  case 
of  Anstey  vs.  Dowsing,  (^z)  in  1746,  recognizing  the  rule 
before  laid  down,  that  all  who  took  any  interest  under  a 
will,  did  not  fall  within  the  description  of  credible  wit- 
nesses required  by  the  statute,  carried   the  rule  to  its  true 

(i?)  4  Burr.  2254.  (to)  1  P.  Wms.  11.  (z)  Lord  Hale,  1674; 
1  Mod  107:  IP.  Wms.  288.  (y)  Pyke  vs.  Crouch,  1  Lord  Ray. 
730;  Holt,  1696;  Hilliard vs.  Jennings,  \6Q9]  Garth.  514:  1  Com. 
90.    (z)  2  Str.  1253,  Ch.  J.  Lea 
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and  alarming  consequeaces,  by  maintaining  that  no  subse- 
quent release,  or  payment,  or  other  removal  of  the  interest, 
would  make  good  an  attestation,  which  before  was  bad. 

The  statute  26  Geo.  2,  c.  6,  followed  in  1752.  This 
statute  assumed,  that  by  the  statute  of  frauds  every  person 
who  took  a  benefit  under  a  will,  was  incompetent  to  attest 
it ;  and  removed  the  incompetency  by  destroying  the  inte- 
rest, except  in  the  cases  inadvertently  omitted,  of  an  inte- 
rest in  the  husband  or  wife  of  a  witness. 

In  the  case  of  Wyndham  vs,  Chetwynd^  (a)  in  1767, 
(involving  the  validity  of  a  devise  made  before  the  statute 
of  Geo.  2,)  Lord  Mansfield  was  of  opinion  that  the  wit- 
nesses, under  the  particular  circumstances  of  that  case, 
took  no  benefit  under  the  will ;  but  desirous  to  save  devi- 
ses from  the  consequences  of  what  he  considered  the  harsh 
application  of  an  erroneous  rule,  he  went  into  an  exam- 
ination of  the  previous  cases.  He  held  that  the  fifth  sec- 
tion of  the  statute  of  frauds,  in  efiect,  provided  that  every 
devise  should  be  attested  by  three  witnesses,  who,  if  called 
on  at  the  time  of  attestation  to  prove  it,  would  have  abili- 
ty to  do  so ;  that  the  devisee,  whose  devise  might  be  under 
consideration,  would  not  have  such  ability,  and  no  release 
or  subsequent  act  could  give  it  to  him  for  his  own  benefit; 
but  that  every  other  disvisee,  and  every  legatee  (if  subject 
to  no  disability  besides  the  imputation  of  interest)  might 
prove  the  devise  in  question,  as  a  matter  inter  aliosj  even 
without  release ;  or  if  the  suspicion  of  bias  should  be 
held  to  exclude  him,  that  that  suspicion  would  be  removed 
by  a  removal  of  his  interest  under  the  will. 

Eicfht  years  afterwards.  Lord  Camden,  then  Ch.  J.  Pratt, 
in  the  case  of  Hindsan  vs.  Kersey,  (6)  which  likewise 
involved  the  validity  of  a  devise  made  before  the  statute 
26  Geo.  2,  where  the  interest  imputed  to  one  of  the  wit- 
nesses was  extremely  minute,  and  perhaps  uncertain,  as- 
sailed the  doctrines  of  Lord  Mansfield,  with  an  ability 
which  has  extorted  praise,  if  not  assent,  from  all  who  have 
commented  upon  his  opinion.  It  has  been  sometimes  said 
that  Lbrd  Camden  maintained,  in  opposition  to  Lord  Mans- 

{a)  1  Burr.  414.     (b)  1  Day,  41,  note. 
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field  that  credible  meant  competent^  and  that  the  compe^ 
tency  should  be  referred  to  the  time  of  attestation  and  not 
to  the  time  of  examination.  But  it  is  a  mistake  to  extend 
the  difference  of  opinion  between  these  great  men  to  either 
of  these  particulars.  Lord  Mansfield  had  held  that  com- 
petent was  included  in  the  terms  credible  toitnessj  as  it 
would  have  been  in  that  of  witness  only,  and  that  the  wit- 
ness must  be  one  who  at  the  time  of  attestation  would 
have  been  competent  to  prove  the  devise  in  question,*— 
finding  fault,  however,  with  the  rule  which  held  all  to  be 
incompetent  who  took  any  benefit  under  the  will.  Lord 
Camden  went  much  further.  He  regarded  the  term  credi- 
ble  as  important,  and  considered  it  to  mean  not  only  com- 
petent^ but  much  more,  that  is,  free  from  bias,  not  subject 
to  the  temptation  to  commit  a  fraud,  or  to  sustain  one  by 
perjury,  which  might  spring  from  an  interest  to  be  taken 
under  the  same  instrument  which  contained  the  devise. 
He  shewed  the  danger,  as  well  as  what  he  conceived  to  be 
the  absurdity,  of  holding  that  an  incompetency  to  attest, 
arising  from  the  bias  occasioned  by  an  interest  created 
then,  could  be  purged  by  a  subsequent  removal  of  that  in- 
terest. But  there  seems  to  have  been  in  his  mind  no  idea 
of  a  disqualifying  bias  arising  from  any  thing  but  a  benefi- 
cial interest  in  the  will,  such  an  interest  as  had  been  held 
in  former  cases  to  render  a  witness  inadmissible  to  prove 
a  will. 

The  opinion  of  Lord  Camden,  as  to  the  inefficacy  of  a 
release  or  other*  subsequent  removal  of  the  bias,  was  not 
sustained  by  the  court  in  which  he  presided,  and  the  opin- 
ion of  Lord  Mansfield  upon  that  point  coincides  (c)  with 
all  the  previous  cases  except  Anstey  vs.  Dowsing^  and  it  is 
yet  uncontradicted  by  any  decision  in  England, — although 
it  may  be  observed  that  there  the  statute  26  Geo.  2  has 
prevented  all  occasion  for  its  application,  except  in  cases 
where  a  husband  or  wife  of  a  witness  took  an  interest  un- 
der the  will. 

In  Fowler  vs.  Welford^  {d)  1779,  Lord  Mansfield  yield- 

(c)  I  Lord  Ray.  730;  1  Ves.  Sen.  503;  Lord  Hardwicke,  1750. 
(d)  1  Doug.  139. 
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ing,  probably,  to  the  declaratory  authority  of  the  statute 
25  Geo.  2  his  opinion  that  by  the  statute  of  frauds  the  de* 
visee  in  question  only  was  disabled  for  interest,  declared 
that  an  executor  who  took  under  a  will  a  reversionery  in** 
terest  iu  copy-hold,  but  did  not  attest  it,  would  not,  in  ejects 
ment  between  the  heir  and  another  devisee,  have  been  com<* 
potent  to  prove  the  sanity  of  the  testator,  before  surrender 
of  his  interest.  And  this  was  in  conformity  with  what 
had  been,  in  1761,  done  in  Lotoe  vs.  Jolliffe  (e.)  Both  these 
cases,  it  will  be  seen,  held  that  an  executor  without  bene- 
ficial interest  was  admissible  as  a  witness  in  favor  of  the 
will,  between  heir  and  devisee,  although  a  legatee  unsatis- 
fied would  not  have  been  admitted.  In  neither  of  them  was 
the  executor  a  subscribing  witness. 

A  case  in  the  King's  bench,  1826,  Wood  vs.  Te<ige  (/) 
decided  that  an  executor  who  took  a  beneficial  interest  un- 
der a  will,  as  debtor  of  the  testator,  and  did  not  subscribe 
it,  but  in  ejectment  between  the  heir  and  devisee  was  of« 
fered  to  prove  the  testator's  sanity,  was  admissible.  It 
was  conceded  that  the  statute  25  Geo.  2  would  have  cut 
off  his  right  to  extinguish  his  debt,  had  the  executor  been 
a  subscribing  witness.  But  it  was  said  that  he  was  ad- 
missible, because  as  to  hini  and  any  proceeding  concerning 
the  personalty,  the  suit  before  the  court  would  be  res  inter 
alios  acta.  The  reason  here  given  would,  before  the  statute 
of  frauds,  have  shewn  every  legatee  and  every  other  devisee 
to  be  competent  between  the  heir  and  devisee ;  and  with- 
out any  release  or  any  inquiry  into  the  nature  of  his  in- 
terest, would  have  shewn  the  executor  to  have  been  ad- 
missible in  Lowe  vs.  Jollife,  and  in  Foster  vs.  Welford, 
This  case  may  then  be  said  to  have  repudiated,  in  con- 
formity with  more  enlightened  views  of  the  rules  of  evi- 
dence introduced  by  modern  decisions,  the  old  rule  that 
no  person  could  in  any  cause  prove  a  will  under  which  he 
claimed  a  benefit,  and  so  is  consistent  with  Lord  Mans- 
field's first  opinion,  but  contrary  to  the  law  which  Ch.  J. 
Lee  and  Lord  Camden,  as  well  as  the  framers  of  the  statute 
25  Geo.  2,  assumed  to  prevail,  and  which  the  cases  already 

(e)  1  W.  Bla.  365.  (/)  5  Bara.  and  Ores.  335. 
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cited  acknowledged  when  they  distinguished  an  executor 
without  beneficial  interest  from  persons  held  to  be  interested. 
The  case,  however,  does  not  touch  the  competency  of  sub- 
scribing witnesses.  Although  the  statute  25  Geo.  2,  and  even 
the  statute  of  frauds  itself,  may  have  been  framed  with 
reference  to  a  rule  assumed  to  prevail,  those  statutes,  and 
the  decisions  under  them,  remain  untouched  by  a  repudia- 
tion of  the  rule  in  cases  not  embraced  by  them.  It  must 
however  be  perceived  that  if  credible  means  competent  on- 
ly, there  could,  upon  the  principle  established  by  this  case 
of  Wood  vs.  Tetige,  have  been  no  reason  for  holding  in- 
competent to  prove  the  devises  in  question,  the  legatees 
whose  interests  were  considered  in  Anstey  vs.  Dowsing, 
Wyndham  vs.  Chetwynd,  and  Hindson  vs.  Kersey. 

In  Hatfield  vs.  Thorpe,  {g)  K.  B.  1822,  a  subscribing 
witness  was  husband  of  the  devisee  of  the  lands  in  ques- 
tion. The  interest  was  direct  in  the  event  of  the  suit, 
and  no  release  could  make  the  devise  to  his  wife  good, 
any  more  than  it  could  have  aided  one  to  the  witness 
himself. 

Bettison  vs.  Brunley  (A)  was  an  issue  between  the  heir 
and  devisees.  There  the  wife  of  an  executor  was  a  sub- 
scribing witness,  and  the  statute  25  Geo.  2  therefore  did 
not  apply.  The  full  force  of  the  term  credible,  as  settled  in 
Anstey  vs.  Dowsing,  was  recognized,  yet  the  wife  was  held 
to  be  a  good  attesting  witness,  because  no  beneficial  interest 
was  given  to  the  executor  by  the  will.  If  it  should  be 
supposed  that  this  case  may  rest  upon  the  doctrine  res  in- 
ter alios,  which  we  have  seen  was  subsequently  applied 
for  the  admission  of  an  executor  with  a  beneficial  interest 
who  was  not  a  subscribing  witness,  that  supposition  can- 
not be  made  as  to  Phipps  vs.  Pitcher,  (t)  a  case  decided 
in  the  Common  Pleas,  1815.  There  the  devise  in  question 
was  of  a  power  to  sell,  without  beneficial  interest,  to  the 
executors,  one  of  whom  was  a  subscribing  witness.  It 
was  held  that  they  could  make  a  good  title — ^the  sufficien- 
cy of  the  attestation  resting  solely  upon  the  ground  that 

{g)  5  Bam.  and  Aid.  589.  (A)  12  Ea.  250,  Lord  Ellenborou^h, 
1810.  (i)  6  Taunt.  220,  1  Mad.  87,  S.  C. 
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the  eicecutor,  witness  and  devisee,  took  no  beneficial  in- 
terest, but  was  a  mere  trustee. 

I  take  it  then  to  be  settled,  that  if  no  beneficial  interest 
be  given  to  the  executor  by  the  will,  or  if  any  which 
would  otherwise  have  been  given,  be  taken  away  by  the 
statute  25  Geo.  2  at  the  instant  of  attestation,  the  executor 
may  be  a  witness  to  attest  the  devises.  Indeed  it  seemed 
to  be  admitted  by  the  counsel  for  the  appellant  in  the  case 
before  us,  that  the  attestation  would  be  good  as  to  the  de- 
vises— the  attesting  executor  deriving  from  the  will  no 
beneficial  interest  besides  his  commissions,  and  the  right 
to  commissions  being  either  an  interest  not  given  by  the 
will,  or  an  interest  void  undei  the  statute  25  Geo.  2. 

2.  With  regard  to  the   effect  of  the  statute  25  Geo.   2 
upon  this  case,  I  agree  that  the  term   "appointment,''  (A) 
used  in  the  statute,  signifies  the  exercise  of  a  power,  and 
does    not   embrace    the  nomination    of  an  executor ;    and 
further,   that   such  an    executor    as    in    England   would 
be  a  mere  trustee  without  beneficial  interest,  does,  under 
our  Acts  allowing  to  him   commissions,   take  a   valuable 
right.     This  right  I  conceive  to  be  an  interest  given  to 
him  by  the  will.     It  is  not  expressed  in  the   will,  but  in 
that  it  resembles  the  right  to  the  surplus  and  the  right  to 
have  his  debt  to  the  testator  extinguished,  both  of  which 
at  common  law  passed   to  the  executor,  if  not  denied  by 
the  will.     Like  those,  I  think  this  might  be  denied  by  the 
will,  and  the  executor  accepting  the  trust  would  in   such 
case  be  bound  by  the  condition  imposed,  [l"]     This  inci- 
dent of  office  depends  upon  statute,  those  upon   common 
law.  This  is  enjoyed  whether  there  be  debts  or  not,  and  so 
far  is  more   beneficial  than  either  of  the  others.     This 
would  be  valueless  if  the  whole  property  was  real  estate 
or  was  under  execution — so  in  either  of  those  cases  would 
both  the  others  be.     This  is  said  not  to  be  given  by  the  will, 
because  it  is  a  compensation  for  services  rendered,  and  is 
lost  if  the  services  be  not  rendered  in  the  manner  prescrib- 
ed by  law ;  the  others,  too,  attach  only  after  the  office  has 

{k)  Bug.  on  Powers  ;  see  LifUon  and  Blackburn  vs.  Law,  3  Add. 
210,  note,     (I)  2  McCord*s  Ch.  103,  McCaw  vs.  Bltwit 


566  Taylor  vs.  Tatlor. 

been  assumed,  and  assumption  of  the  office  compels  the 
performance  of  its  duties.  This  right  is  like  the  salary  or 
perquisites  of  a  public  office  of  profit,  measured,  or  sup- 
posed to  be  measured,  by  the  nature  and  extent  of  the  du- 
ties performed.  Every  office  of  profit,  not  a  sinecure,  is 
only  an  employment  by  which  wages  for  labor  may  be 
gained.  If  a  public  officer  resigns,  the  profits  of  office 
pass  to  his  successor ;  the  public  has  not  gained,  but  it 
does  not  follow  that  he  has  not  lost.  So  if  a  sole  executor 
should  renounce,  the  same  commissions  he  would  have 
received  will  pass  to  an  administrator  with  the  will  an- 
nexed— the  estate  would  not  thereby  gain,  but  he  would 
lose  ;  the  interest  which  without  renunciation  he  would 
have  taken,  is  what  affected  his  competency  as  a  witness, 
and  as  to  that  it  is  immaterial  to  him  who  may  enjoy  it 
after  his  renunciation. 

Upon  the  right  to  commissions,  I  think  the  statute  26 
Greo.  2  operates  here,  (as  it  seems  to  be  conceded  it  does 
in  England  upon  the  other  two  incidental  rights  of  execu- 
torship which  I  have  mentioned,)  leaving  the  executor  to 
whom  no  other  beneficial  interest  is  given  by  the  will,  a 
mere  trustee.  The  office  of  executor  itself  I  think  the  stat- 
ute does  not  take  away,  because  of  itself  it  is  in  law  con- 
sidered to  be  a  burthen  and  not  a  benefit,  and  it  may  well 
subsist  without  any  beneficial  incidents.  Stripped  by  the 
statute  of  every  beneficial  interest  under  the  will,  either  ex- 
pressed or  implied,  the  executor  attesting  the  will  becomes 
like  a  person  nominated  by  the  will  to  perform  some  spe- 
cial service  for  the  estate,  as  to  advise,  to  arbitrate,  or  to 
make  partition.  His  powers  are  general  and  large — ^his 
temptations  greater,  but  his  interest  in  law  is  the  same. 

3.  It  is  objected,  however,  that  the  statute  25  Geo.  2  re- 
lates only  to  devises  which  have  been  attested  in  conformi- 
ty with  the  statute  of  frauds ;  whereas,  the  case  before  us 
involves  the  sufficiency  of  an  attestation  made  under  our 
Act  of  1824,  (m)  which  first  required  attesting  witnesses 
to  **  all  wills  or  testaments  of  personal  property,"  and  required 
"  three  or  more  credible  witnesses,"  without  any  reference 
to  the  statute  which  had  been  enacted  to  save  devises  from 


(m)  6  Stat.  238. 
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being  made  void  by  the  attestation  of  incompetent  wit- 
nesses. 

Our  legislature  enacted,  as  to  the  execution  of  wills  of 
personalty,  the  very  same  terms  which  the  statute  of  frauds 
had  applied  to  devises ;  and  as  to  their  revocation,  made 
express  reference  to  real  estate  for  the  forms  which  should 
avail.  It  seems  plain  that  the  intention  was  to  put  both 
kinds  of  property  upon  the  same  footing,  in  respect  to  the 
formalities  of  testamentary  disposition ;  and  the  propriety 
of  establishing  uniformity  and  simplicity  in  relation  to 
wills,  is  so  manifest,  that  any  construction  is  much  to  be 
regretted  that  shall  make  the  same  will  good  as  to  one 
kind  of  property  and  bad  as  to  the  other.  The  wishes 
of  a  testator  are  likely  to  be  thus  more  completely  frustra- 
ted, than  they  would  be  by  rendering  the  whole  will  void. 
Such  a  construction  is,  moreover,  subject  to  much  doubt, 
when  it  shall,  under  the  same  words  enacted  for  both  kinds 
of  property,  reject,  as  to  the  personalty,  what  is  held  good 
as  to  the  realty  ;  although  the  design  of  the  legislature,  at 
most,  could  have  been  only  to  require  for  the  former  the 
solemnities  which  the  community  had  long  been  accustom- 
ed to  for  the  latter. 

If,  however,  the  statute  of  frauds  as  to  devises  was 
amended,  long  before  our  Act,  by  a  statute  which  is  con- 
fined to  devises,  the  repetition,  in  our  Act  concerning  wills 
of  personalty,  of  the  words  of  the  statute  of  frauds,  would 
not,  without  extrinsic  aid,  extend  the  amendment  also  to 
wills  of  personalty.  Concerning  the  Act  of  1789,  we  have 
seen  that  the  question  was  one  of  repeal  by  implication — 
the  qiiestion  here,  is  one  of  enactment  by  implication. 

In  the  case  of  a  will  of  mere  personalty,  there  might, 
then,  be  great  difficulty  in  shewing  how  the  statute  26  Geo. 
2,  (if  it  relates  only  to  wills  that  concern  devises,)  could  re- 
store the  competency  of  a  witness  to  a  will  that  contains 
no  devise  ;  who,  independent  of  that  statute,  would  not  be 
considered  such  credible  witness  as  is  required  by  the  Act 
of  1824.  The  difficulty  would  be  avoided  by  maintain- 
ing the  position  that  the  stat.  25  Geo.  2,  although  confined 
by  its  title,  preamble  and  10th  section,  to  wills  containing 
devises,  does  yet,  by  its  enacting  clause,   comprehend  all 
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wills  ;  and  that  our  legislature  must,  in  1824,  have  under* 
stood  it  to  be  thus  comprehensive.  This  position  receives 
strength  from  the  observation,  that  the  case  of  Lees  vs. 
Summersffillj  (n)  in  which  Sir  Wm.  Grant  held  the  statute 
to  comprehend  wills  of  mere  personalty,  was  decided  in 
1811 ;  while  the  cases  (o)  overruling  that  decision,  have 
all  occurred  since  our  Act  of  1824.  Adopting,  however, 
the  exposition  of  the  statute  given  by  the  later  English  ca- 
ses, the  difficulty  would  be  overcome  if  it  could  be  made 
to  appear  that  all  our  statute  law  in  relation  to  the  execu- 
tion of  wills,  is  to  be  construed  in  pari  materia  ;  and  that 
the  legislature,  by  carefully  adopting  for  wills  of  personal- 
ty the  same  terms  which  had  been  used  as  to  devises,  intend- 
ed to  adopt  the  meaning  which  had  been  affixed  to  those 
terms--andso  extend  to  the.new  subject  the  statute  which 
had  before  ascertained  the  meaning  of  the  terms  as  applied 
to  the  old  one. 

But  however  this  question  might  be  decided  as  to  a  will 
of  personalty  only,  it  is  sufficient  in  the  case  before  us,  to 
say  that  the  will  under  consideration  is  not  a  will  of  mere 
personalty,  and  the  difficulty  which  has  been  suggested, 
does  not  here  arise.  This  is  a  mixed  will,  containing  many 
valuable  devises ;  and  there  never  was  a  doubt  that  to 
such  a  will  the  statute  of  Geo.  2  extended,  as  is  manifest 
from  its  terms,  '^  legacy,"  and  "  of  or  affecting  any  real  or 
personal  estate."  The  legacy,  interest  or  estate,  once  made 
void,  is  as  if  it  had  never  been  given.  It  is  void  ai  ini- 
tio— and  no  less  void  in  an  Ecclesiastical  Court  than  in  a 
court  of  Common  Law.  The  case  before  us  is,  then,  just 
as  if  the  statute  25  Geo.  2  had  formed  part  of  the  Act  ot 
1824.  At  the  moment  after  attestation,  all  beneficial  in- 
terest or  estate  given  to  the  witness  was  made  void,  to  save 
the  devises,  and  the  witness  was  thus  left  free  from  the  ob- 
jection of  interest,  a  credible  witness  as  to  the  personalty. 

4.  What  I  conceive  to  be  the  strongest  objection  to  my 
views  remains,  however,  to  be  considered.  It  is,  that  inde- 
pendent of  all  considerations  of  beneficial  interest,  an  ex- 

{n)  17  Yes.  509.  (o)  Brett  vs,  Brett,  1826,  3  Add.  210  ;  Eman^ 
uelvs.  Constable^  1827,  3  Russ.  436  ;  Foster  vs.  Banbury^  1829,  3 
Sim.  40. 


Columbia,  May,  1845.  569 

ecutor  cannot  be  competent,  by  his  own  attestation,  to  give 
validity  to  the  instrument  from  which  his  powers  are  to  be 
derived. 

I  assent  fully  to  much  that  has  been  said  on  this  head. 
This  is  not  an  ejectment  between  heir  and  devisee,  nor  an 
issue  devisavit  vel  non — which  name  has  frequently,  in  our 
reports,  been  applied  to  cases  like  this,  but  improperly — ^but 
it  is  an  appeal  from  the  Ordinary ;  a  truly  testamentary  cause, 
in  which  the  question  is  whether  the  testament  has  been 
proved,  that  is,  whether  the  formal  authority  for  its  execu- 
tion shall  be  given  by  the  proper  tribunal,  in  the  grant  of 
probate  to  an  executor,  or  in  the  grant  of  administration 
with  the  will  annexed,  to  the  person  entitled  thereto.  In 
such  a  cause,  all  persons  having  any  interest  are  in  some 
sort  parties,  for  every  body  is. bound  by  the  result,  until  it 
be  reversed ;  and  the  result  is  conclusive  upon  all  who  are 
before  the  court,  or  have  notice,  and  iheir  privies.  If  the 
will  be  once  proved,  it  is,  against  the  persons  bound  by  the 
proceedings,  proved  for  an  executor  who  is  absent,  as  well 
for  one  who  is  before  the  court — ^for  a  legatee  oic  creditor, 
as  well  as  for  an  executor,  (p) 

Devises,  on  the  other  hand,  are  not  established  by  pro* 
bate.  If  a  will  contain  no  appointment  of  an  executor, 
and  no  bequest  of  chattels,  but  only  devises  of  lands,  it 
need  not  be  proved  in  the  Ecclesiastical  courts  of  England 
at  all.  (9)  If  it  ought  to  be  brought  to  the  view  of  the 
Ordinary  here,  it  is  only  because  lands  are  here  siib  modo 
assets,  and  our  legislation  has  reference  to  devises  in  di- 
recting the  course  of  proceeding  before  the  Ordinary,  (r) 
It  i^  true  here,  however,  as  in  England,  that  there  is,  as  to 
devises,  no  probate  of  the  whole  will,  but  every  several  de- 
visee must  make  out  his  title  in  a  distinct  cause  and  de 
novo  against  every  new  party.  (5) 

The  great  purpose  of  a  testament,  is  to  appoint  an  ex- 
ecutor— for  the  executor  is,  at  common  law,  residuary  leg- 
atee, or,  as  he  has  been  sometimes  called,  universal  lega- 
tee. (^)     Even  without  probate,  he  can  exercise  most  of 

{p)  9  Co.  37.  {q)  Cro.  Gar.  396.  (r)  See  7th  and  12th  sections 
of  Act  1789,  5  Slat.  106.     {s)  1  Bur.  429.     {t)  God.  O.  L.  3. 
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his  powers  ;  and  by  acts  of  intermeddling,  be  may,  before 
the  will  has  been  propounded,  place  himself  in  such  con- 
dition that  he  will  not  be  permitted  to  renounce.  E?en  if 
he  should  be  desirous  of  renouncing,  and  have  not  inter* 
meddled,  be  is  not  permitted  to  do  90,  except  by  solenm  act 
in  court;  and  after  the  most  solemn  renunciation,  he 
may,  at  the  death  of  a  co-executor,  retract  his  renunciation 
and  claim  grant  of  authority  to  exercise  his  office,  (ti) 

These  general  propositions  shew  that  it  is  an  error  to 
suppose  this  case  is  decided  simply  by  the  autborities  which 
shew  that  an  executor  without  beneficial  interest  may  be 
a  witness  to  prove  a  will  between  heir  and  devisee,  and 
that  by  his  own  attestation  he  may  sustain  the  devise  of 
a  naked  power  to  himself.  This  error  seems  to  pervade 
the  otherwise  instructive  case  oi Sears  vs.  DillUigham^{v) 
which, — ^if  no  commissions  were  there  allowed  to  the  ex- 
ecutor, or  if  all  his  beneficial  interest  had  been  destroy- 
ed— seems  to  me  correct  in  holding  that  in  a  court  of  pro* 
bates  he  might  be  competent  to  attest,  but  not  to  prove  ; 
but  wrong  in  resting  the  decision  solely  upon  the  cases  re- 
lating to  devises. 

In  support  of  the  objection  now  under  consideration,  it 
is  further  to  be  observed,  that  the  common  law  rule,  which 
admits  an  executor  without  beneficial  interest,  like  an  or- 
dinary trustee,  to  testify  inter  alios  concerning  the  estate, 
has  not  been  adopted  in  equity,  (ip)  but  there  such  execu- 
tor is  distinguished  from  other  trustees,  upon  the  ground 
that  he  is  liable  for  devastavit,  and  so  has  an  interest  to 
increase  or  discharge  the  estate. 

In  the  Ecclesiastical  Court,  too,  a  person  nominated  as 
executor  has  never  been  admitted  to  testify  in  support  of  a 
will  without  renunciation ;  (or)  although,  after  renunciation, 
his  testimony  has  been  received  for  the  benefit  of  the  leg- 
atees, and  then,  by  consent  of  all  parties,  he  has  been 
permitted  to  retract  bis  renunciation,  for  the  benefit  of  the 
estate,   (y) 

The  answer  to  th3   objection  thus  fully  stated,  satisfies 

(1^)  Swinb.  6l  Wms.  on  Ex'ors.  passim,  {v)  12  Mass.  368.  {w) 
1  Ball  dL  Beatty,  413,  3  Atk.  95,  lb.  604,  2  Atk.  229.  (z)  1  PhiL 
22,  3  Phil.  334,  577.    (y)  3  Add.  272,  3  Hag.  212, 
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my  judgment.  The  decisions  as  to  the  admissibility  of  an 
executor  trustee  in  equity,  have  regarded  him  as  already 
in  office,  subject  to  liabilities  which  have  accrued  since  the 
testator's  death.  The  practice  in  the  Ecclesiastical  Courts 
is  founded  upon  the  reasdns  that  an  executor,  if  a  party 
betore  the  court,  is  liable  for  costs ;  if  not  before  the  court, 
is  yei  liable  to  be  affected  by  the  result ;  and  the  question 
of  his  admissibility  always  arising  after  the  death  of  the 
testator,  the  court  cannot  know  whether  he  has  a  beneficial 
interest,  or  whether  he  has  intermeddled,  unless  he  will 
give  the  usual  and  best  evidence  of  his  renunciation,  (js) 
But  all  these  decisions,  and  all  the  reasons  they  rest  on,  it 
will  be  seen,  do  not  touch  the  question  of  attestation,  and 
of  competency  to  be  referred  to  that  instant.  Then  there 
could  have  been  no  liability  for  devastavits ; — ^then  no  in- 
termeddling,— ^then  no  benefit  not  taken  away  by  the  stat. 
25  Geo.  2.  At  that  instant,  a  person  named  as  an  executor 
was  as  free  from  all  legal  notion  of  bias,  as  he  could  be 
made  afterwards  by  renunciation.  At  anytime  afterwards, 
especially  at  any  time  after  the  death  of  the  testator,  the 
executor,  as  a  person  either  in  form  or  substance  a  party, 
or  as  a  person  presumed  to  have  an  interest  from  his  acts 
done,  or  liabilities  incurred,  since  the  testator's  death,  may 
not  prove  the  will — but  it  does  not  follow  that  he  could 
not  have  attested  it ;  much  less  that  its  validity,  like  his 
admissibility,  shall  depend  upon  whether  he  will  renounce 
or  not. 

The  executor  has,  at  common  law,  large  powers.  He  is  legal 
owner  of  the  whole  personalty,  with  almost  )inlimited  pow- 
ers of  disposition  over  it.  By  our  statutes,  the  right  to 
the  surplus,  and  the  right  to  have  his  debt  extinguished, 
(a)  have  been  taken  from  him,  and  his  power  to  sell  or 
alien  the  chattels  much  modified.  (6)  But  still  his  powers 
are  here  large  ;  his  responsibilities  are  great,  and  the  pledg- 
es he  gives  are  small,  beyond  his  personal  integrity.  If 
he  can  by  law  take  no  benefit,  he  can  by  violation  of  his 
duties  do  much  mischief.  So  can  any  agent  to  receive, 
and  any  trustee   to  whom  the  right  of  possession  is  com- 

(z)  3  Add.  61.     (a)  Act  of  1789,    (b)  Act  of  1824,  6  Stat  238. 


572  Taylor  vs.  Taylor. 

mitted.  But  the  opportunity  to  commit  a  fraud,  the  terop- 
tfttion  to  cheat,  is  no  beneficial  interest,  which  disqualifies 
an  agent  or  trustee  from  being  a  witness  where  he  is  not  a 
party. 

The  question  now  before  us  could  never  have  arisen  in  the 
Ecclesiastical  Courts  of  England,  but  it  is  worthy  of  notice 
that  our  practice  in  the  Ordinary's  Court,  and  the  ap- 
peal which  is  given  thence  to  the  Common  Pleas,  shew 
much  less  prevalence  of  the  civil  law  rules  here  than 
there  in  mere  testamentary  causes.  It  has  not  been  thought 
with  us  that  we  should  go  beyond  the  ordinary  rules  of 
common  law  evidence,  in  deciding  upon  the  admissibility 
of  witnesses  in  these  appeals  from  the  Ordinary.  Our 
Legislature  intended  to  refer  us,  for  the  meaning  of  credi- 
ble in  our  Act  of  1824,  not  to  the  rules  which  might  pre- 
vail in  the  Ecclesiastical  Courts  of  England,  but  to  com- 
mon law  and  established  practice.  If  then  the  common 
law  be  that  an  executor  who  has  no  beneficial  interest  is 
competent  to  testify  inter  alios  in  favor  of  the  will,  it  foU 
lows  that  at  the  instant  of  attestation,  and  divested  of  all 
considerations  that  may  have  supervened,  such  executor 
might  have  proved  the  will,  and  so  is  a  credible  attesting 
witness. 

Reference  has  been  made  in  argument  to  the  late  statute 
of  1  Victoria,  c.  26,  to  shew  that  the  17th  section  con- 
tains a  parliamentary  exposition,  from  which  it  may 
be  inferred  that  without  that  section  an  executor 
would  not  in  England  have  been  a  good  attesting  witness 
to  a  will  of  personalty,  after  attestation  was  required  to  such 
wills.  The  doubts  which  had  prevailed  before  Phipps 
vs.  Pitcher f  upon  the  question  whether  an  executor,  mere 
trustee,  could  attest  a  devise  to  himself,  and  the  diversity 
of  opinion  and  practice  between  the  Courts  of  Law  and 
Courts  of  Equity  in  respect  to  the  admission  of  such  ex- 
ecutor in  causes  affecting  the  estate,  may  have  given  oc- 
casion for  that  section,  in  a  well  considered  statute  intend- 
ed to  settle  the  whole  law  on  the  subject.  But  it  is  ap- 
parent that  that  section  was  not  intended  to  save  a  will 
which  an  executor  had  attested,  or  to  make  him  competent 
to  attest,  but  only  to  make  him  admissible  as  a  witness  in 
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a  cause  concerning  the  will,  whether  he  had  attested  or 
not,  when  no  objection  lay  except  his  being  executor — for 
the  14th  section  had  already  provided  that  no  will  should 
be  vacated  because  a  witness  was,  either  at  the  time  of  at- 
testation or  subsequently,  incompetent  to  prove  its  execu- 
tion. 

I  conclude  that  there  is  nothing  in  our  low  which  un- 
avoidably requires  us  to  say  that  this  will  has  not  been 
proved. 
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ABATEMENT.     Vide  CkmmisHoners  of  Roads^  2;  Pleading,  1, 
4 ;  Practice^  4. 

ACCEPTANCE.     Vide  Bills  of  Exchange  and  Promissory  Notes, 

5y   6. 

ACKNOWLEDGEMENT.    Vide  Limitations,  Statute  of  3. 

ACTION.      Vide  Assumpsit,     Case,    Extinguishment.      Water 
Courses. 

APMINISTRATORS.     Vide  Executors  and  Administrators. 

ADMINISTRATION  BOND.      Vide  Ordinary.    Pleading,  5. 
Surety. 

AFRICAN  BLOOD.     Vide  Slavery. 

AGENT.     Vide  AttachmerU,  4.     Principal  and   Agent.     Pay- 
ment, 4. 

AGREEMENT.    Vide  Contract    Payment,  1. 

ANCESTOfe.    Vide  Scire  Facias,  1. 

ANCIENT  DEED.    Vide  Evidence,  1,  2. 

APPEAL  FROM  ORDINARY.    Vide  Costs,  2. 

ARREST. 

1.  A  suitor  in  Chancery  is  privileged  from  arrest  on  bail 
process,  whilst  attending  a  reference  before  the  master  during 
vacation.    Vincent  vs.  Watson • 194 

2.  Where  a  witness  or  party  attending  a  court  of  Justice 
is  arrested  by  process  from  another  court,  either  the  court 
whose  proceedmgs  have  been  interrupted,  or  the  court  under 
whose  process  the  arrest  is  made,  may  interfere  for  his  dis- 
charge  , ...16. 

Vide  Ca.  Sa.  1.     Magistrates,  1. 

ARREST  OF  JUDGMENT.     Vide  Gaming,  3.    Indictment,  3. 
Venire,  2, 

ASPOKTAVIT.    Vide  Hog  Stealing 

ASSIGNEE.     Vide  Scire  Facias,  3. 

ASSIGNMENT.     Vide  Prison  Bounds,  2,  3,  4,  5. 

ASSUMPSIT. 

1.  Where  one  person  makes  a  promise  for  the  benefit  of 
a  third  person,  that  third  person  may  maintain  an  action  en 
such  promise.     Brownvs.  OBritn . • ..268 


576  '    INDEX. 

ATTACHMENT. 

1.  In  serving  attachments,  either  foreign  or  domestic,  the 
sheriff  has  no  authority  to  take  goods  out  of  the  possession 
of  one  who  claims  property  in  them.  Moore  ^  Davis  vs. 
Bpu  ir  Hust 94 

2.  Omission  by  the  plaintiflT  in  foreign  ^attachment  to 
give  bond  before  the  writ  issues,  is  a  mere  irregularity, 
which  a  judgment  creditor  of  the  absent  debtor  cannot  take 
advantage  of.  It  can  only  be  taken  advantage  of  by  the 
absent  debtor  himself     Wigfall  vs.  Byiu -412 

3.  If  a  defendant  in  foreign  attachment  appears  in  per- 
son, and,  without  entering  special  bail  to  the  action,  con- 
fesses judgment  to  the  plamtin,  he  does  not  thereby  dissolve 

the  attachment  or  discharge  the  lien  of  the  writ lb. 

4.  Under  the  Act  of  '39,  an  attachment  may  be  issued  on 
the  bond  of  the  plaintiff's  agent,  whereby  he  personally  un- 
dertakes to  pay  to  the  absent  debtor  the  damages  he  may 
sustain,  &.C.     Byntvs.  ByM 438 

5.  Under  the  Act  of  '44,  an  attachment  may  be  served  by 
seizing  the  property,  and  retaining  It  until  the  party  in 
whose  possession  it  is  found  shall  give  bond  as  required  by 

the  Act - -  — -- -./J. 

6.  Where  a  suggestion,  contesting  a  garnishee's  return, 
alleged  in  substance,  1.  That  the  garnishee  had,  at  the  suing 
out  the  attachment,  certain  slaves  belonging  to  the  absent 
debtor — 2.  That  the  absent  debtor  had  fraudulently  con- 
veyed the  slaves  to  the  garnishee,  and  the  verdict  found  that 
the  absent  debtor  had  fraudulently  conveyed  the  slaves 
to  the  garnishee ;  that  their  aggregate  value  was  $5,700, 
and  that  the  garnishee  had,  before  the  lodgment  of  the  writ 
of  attachment,  sold  the  slaves  for  that  sum — Htld^  that  the 
verdict  sufficiently  falsified  the  return  of  the  garnishee,  and 
that  the  plaintiff  was  entitled  to  process  to  compel  him  to 
pay  the  value  of  the  slaves  towards  the  satisfaction  of  the 
plaintiff's  judgment  against  the  absent  debtor.     Sherman 

vs.  Barrett^  Cohen 457 

7.  Where  a  suggestion  is  filed  charging  a  garnishee's 
return  to  be  false,  if  the  jury  find  specific  chattels  in  the 
hands  of  the  garnishee  to  belong  to  the  absent  debtor,  they 
should  also  find  the  respective  value  thereof,  so  that  if  the 
property  be  not  delivered,  or  cannot  be  found,  the  creditor 
may  have  process  (as  by  rule  and  attachment)  for  the  value 

against  the  garnishee . . . lb. 

Vide  Executors  and  Administrators^  1. 

ATTACHMENT  BOND.     Vide  Attachment,  2,  4 

ATTESTATION.     Vide  Wills  and  CodicUs,  8,  9, 10. 

ATTORNEY  AT  LAW. 

1.  An  attorney  may  receive  the  money  due  on  an  execu- 
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tioQ,  and  enter  satisfaction  on  the  record.     Taylor  vs.  Ea^ 
ierling. •.... 310 

Vide  Costs^  6,  7,  8,  9.   Evidence^  13. 

AUTREFOIS  ACaUIT.    Vide  Cnminal  Pleading^  2. 
AWARD.     Vide  Way,  1. 

BAIL. 

1.  After  the  liability  of  bail  has  been  fixed  by  a  return 
of  non  est  inventus,  they  are  allowed,  ex  gratia,  the  whole 
time  till  the  return  oi  process  against  them  to  surrender 
their  principal.     Ancrum  vs.  Shan, 421 

Vide  Ca.  Sa.  4. 

BAIL  PROCESS.    Vide  Arrest. 

BANK  BILL.     Vide  False  Token,  1,  3. 

BANK  OF  THE  STATE  OF  SOUTH  CAROLINA. 

1.  A  bond  taken  by  the  Bank  of  the  Slate  of  South 
Carolina,  for  a  loan  of  money,  is  not  illegal  and  void,  be- 
cause it  is  not  secured  by  a  mortgage.  Bank  vs.  Ham- 
mond  281 

BANKRUPTCY. 

1.  The  omission  by  a  petitioner  for  the  benefit  of  the 
bankrupt  law,  to  give  notice  to  a  creditor,  is  not,  of  itself, 
without  proof  that  the  omission  was  fraudulent  or  inten- 
tional, sufficient  to  invalidate  the  petitioner's  certificate  of 
bankruptcy,  as  against  such  creditor.     Brown  4*    Wels- 

man  vs.  Kebb .374 

Vide  Pleading,  2,  3. 

BEdUEST.     Vide  Devises  and  Bequests. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 
i.   The  indorsers  of  an  accommodation  note  for  the 
benefit  of  the  drawer  are  not  liable  as  co-securities.     Cath- 
cart  vs.  Gibson 10 

2.  An  agreement,  before  indorsing,  to  be  liable  to  each 
others  as  co-securities,  would  be  binding lb, 

3.  When,  after  protest,  the  second  indorser  agreed  to 
pay  half  the  note,  and,  jointly  with  the  first,  wrote  a  letter 
to  the  holder  stating  such  agreement,  and  praying  indul- 
gence, which  was  granted,  Held,  that  the  agreement  was 
without  consideration — lb. 

4.  A  promise  by  the  second  to  pay  to  the  first  indorser 
half  the  amount  of  the  note,  if  the  first  indorser  would  pay 
the  debt  and  the  costs  of  a  suit  on  the  note  against  the 
second  indorser,  would  be  on  sufficient  consideration.  Ut 
semble — ----.  — .-- lb. 

5.  A  verbal  acceptance  of  a  bill  is  sufficient  to  bind  the 
acceptor,  but  the  words  from  which  such  acceptance  is  to  be 
inferred,  must  not  be  equivocal.  Walker  vs.  hide  ^  Mc- 
Lauchlin 249 

6.  If  the  promise  be  conditional,  and  the  condition  be 
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performed,  semhle^  the  promise  will  be  binding lb, 

7.  If  the  indorser,  for  valuable  consideration,  of  a  note 
over  due,  promises  at  the  time  of  the  transfer  to  pay  what 
the  indorsee  fails  to  collect  from  the  drawer,  it  is  a  waiver 
of  his  right  to  require  proof  of  demand  and  notice.  Maihtws 

vs,  Fogg - 369 

8.  Neglect  to  give  notice  to  the  first  indorser,  does  not 
discharge  a  subsequent  indorser  who  has  had  notice lb, 

9.  Under  a  count  which  contains  the  usual  averments  of 
demand  on  the  maker,  and  notice  to  the  indorser,  is  it 
sufficient  to  prove  a  state  of  facts  which  dispenses  with  actual 
den  and  and  notice?     Quare? lb. 

10.  A  note  may  be  given  in  evidence  under  the  common 
money  counts,  in  an  action  by  an  indorsee  against  his  imme- 
diate indorser Ji- 
ll. An  accommodation  indorsement  need  not  be  exclu- 
sively for  the  benefit  of  the  indorsee,  but  may  be  for  the 
mutual  accommodation  of  the  drawer  and  the  indorsee. 
Farrar  d"  Hayes  vs.  Gregg, 378 

12.  The  rules  of  diligence  applicable  to  a  transfer  of  a 
bill  or  note  before  due,  do  not  apply  to  a  transfer  after  due. 
In  the  latter  case,  it  seems  the  nolder  has  only  to  shew,  to 
the  satisfaction  of  the  jury,  that  the  indorser  has  suffered  no 
injury  through  his  remissness  or  neglect.  Chadwick  vs. 
Jeffers. ^-,- .,, -.397 

13.  Service  of  process  on  the  maker,  and  notice  thereof 
to  the  indorser,  is  a  sufficient  demand  and  notice,  where  the 
note  was  over  due  when  transferred,  and  if  made  within  a 
reasonable  time  the  indorser  will  be  liable ^ lb. 

Vide  Copartners^  1 ;  Limitations^  Stattue  of.    Payment^  1, 
1,  2,  3;  Principal  and  Agent,  3,  4;  Rent.  Usury,  1. 

BOND.  Vide  Attachment,  2,  4 ;  Bank  of  the  State  of  South 
Carolina;  Guaranty;  Guardianship  Bond ;  Practice,  3; 
Prison  Bounds,  5. 

BY-LAW.     Vide  Ordinance. 

CAPTAIN,    (of  Beat  Company)  Vide  Quo  Warranto. 

CA.  SA. 

1.  By  the  common  law,  arrest  under  a  ca.  sa.  is  satisfac- 
tion, and  if  there  is  an  escape,  the  plaintifiT  has  no  remedy 

but  to  sue  the  sheriff.     Berry  vs.  Hoke 76 

2.  By  the  Stat.  8  &  9  W.  3,  c.  27,  plaintiff,  in  case  of  an 
escape,  may  either  re-take  the  dtfendant  on  a  new  ca.  sa. 

or  sue  out  a^. /a... lb. 

3.  By  the  prison  bounds  Act,  he  may  either  re-take  the 
defendant,  or  sue  the  surety  to  his  bond,  and  if  he  sues  the 
surety  he  cannot  afterwards  resort  either  to  a  Jl.  fa.  or  a 

CO*  sa ,.^ lb, 

4-  A  return  of  non  est  inventus  cannot  be  made  on  a  ca. 
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sa.  80  as  tb  fix  the  liability  of  bail,  before  the  return  day  of 
the  ca.  sa.     Ancrum  vs.  Sloan.^ 421 

Vide  Bail.     Execution^  3;  Final  Process. 

CASE,  (action  on  the) 

1.  Under  counts,  in  an  action  on  the  case,  which  alleged 
that  defendant,  well  knowing  F.  to  be  the  slave  of  plaintiff) 
unlawfully  enticed  and  procured  him  to  depart-— one  count 
said  from  his  master's  service,  the  other  from  his  posses* 
sion — Held,  that  proof  that  F.  had  run  away,  and  that  the 
defendant  had  procured  him  to  continue  absent  from  the 
plaintiff,  did  not  sustain  the  allegations.  Held,  further^ 
that  proof  of  the  scienter  was  essential  to  either  count  Nel- 
son vs.   Wketmore 318 

Vide  Magistrates^  2;    Water  Courses. 

CASES  OVERRULED.  McBride's  case^  4  McC.  332;  Fash 
vs.  Ross,  2  Hill,  294;  Taylor  vs.  McLean^  1  McM.  362; 
Moore  vs.  Cooper,  1  Sp.  87. 

CERTIFICATE  OF  BANKRUPTCY.    Vide  Bankruptcy. 

CHA\CERY.     Vide  Arrest 

CHARITABLE  USES. 

1.  M.  S,  by  will  duly  executed,  bequeathed  "  unto  the 
Methodist  Church,  at  Darlington  Court  House"  (an  unin- 
corporated society,)  and  the  '^  Preachers  of  the  said  circuit, 
and  the  Peedee  Mission,  eight  thousand  dollars,  to  be 
selected  by  the  Trustees  of  said  church  out  of  my  pa- 
pers; the  said  eight  thousand  dollars  to  be  put  at  inte- 
rest forever,  and  the  interest  to  be  paid  annually,  and  to 
be  distributed  bv  said  Trustees  according  to  the  several  ne- 
cessities of  said  church,  pr^chers  and  mission."  Held 
that  the  bequest  was  valid.     Gibson  vs,  McCall . 174. 

2.  The  law  in  relation  to  devises  and  bequests  to  charita- 
ble uses,  considered lb. 

CHARLESTON.     Vide  City  Council  of  Charlestou.     City  Court 
of  Charleston.     Ordinance. 

CHOSE  L\  ACTION.     Vide  Payment,  I.     Prison  Bounds^  4. 

CITY  COUNCIL  OF  CHARLESTON. 

1.  The  City  Council  have  the  power  to  provide,  by  or- 
dinance, that  a  non-resident,  who  employs  a  wagon  for  hire 
within  the  City,  shall  take  out  a  license,  or,  on  failure  to 
do  so,  i)ay  a  fine.     City  Council  vs.  Pepper 364 

CITY  COURT  OF  CHARLESTON. 

1.  A  non-corporator  and  non-resident  is  liable  for  a 
breach  of  an  ordinance  of  the  City  of  Charleston,  and  may 
be  sued  and  convicted  thereof  in  the  City  Court.  And  it 
is  no  objection  to  the  jurisdiction  of  the  court,  that  the  Re- 
corder, Sheriff,  and  Jurors,  are  all  corporators,  and,  there- 
fore, interested  m  the  penalty.     City  Council  vs.  Pepper 864 

Vide  Scire  Facias,  2. 
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CIVIL  LAW.     Vide  Implied  Warranty^  6. 

CLERK  OF  THE   COURT.     Vide  Costs,  6,  8,  9.     Insolvent 
Debtors,  7. 

CODICIL.     Vide  WUls  and  CodicUs. 

COMMISSION.     Vide  Qtio  Warranto, 

COMMISSIONER  OF  SPECIAL  BAIL.     Vide  Prison  Bounds, 
6,  6. 

COMMISSIONERS  OF  ROADS. 

1.  The  Commissioners  of  the  Roads  may  maintain  an 
action ;  Sed  quare  f  Should  they  sue  by  their  title  as  com- 
missioners, or  in  their  individual  names,  styling  themselves 
commissioners?     Commissioners  of  Roads  vs.  Murray — 335 

2.  Where  such  commissioners  sue  by  their  official  title, 
an  objection,  that  they  should  have  sued  in  their  individual 
names,  can  be  made  only  by  plea  in  abatement lb. 

3.  The  provision  of  the  Act  of  1825,  requiring  three 
months  notice  to  be  given  by  the  commissioners  before 
opening  a  new  road,  cannot  be  dispensed  with,  by  obtaining 
the  consent  of  the  owners  of  the  land  through  which  the 
road  is  to  pass i>. 

4.  That  such  notice  was  given  before  a  new  road  was 
opened,  like  any  other  fact,  may  be  proved  by  any  evi- 
dence, express  or  presumptive,  which  satisfies  the  jury. 
It  is  not  required  to  be  proved  by  a  record  of  the  order,  or 

a  copy  of  the  notice lb. 

5.  Where  ccimmissioners  have  opened  a  new  road,  the 
presumption  is,  that  all  the  pre-requisites  were  complied 
with;  tnough  this  presumption  may  be  rebutted ....lb 

6.  A  single  commissitmer  has  no  power  to  make  a  new 
road,  or  alter  an  old  one « ..lb. 

7.  The  board  of  commissioners  have  the  power  to  make 
alterations  in  a  road  without  giving  notice lb. 

8.  The  several  boards  of  commissioners  for  the  cuts  and 
inland  navigation,  are  whollydistinct  organizations  from  the 
commissioners  of  the  roadi? ;  and  it  is  no  exemption  from 
road  duty,  that  a  man  works  on  a  cut,  unless  he  be  ex- 
empted by  law  from  working  on  one,  because  he  works  on 

the  other lb. 

9.  Defendant  was  warned  to  send  his  hands  to  work  on 
the  road,  and  at  the  same  time  was  notified,  in  case  of  de- 
fault, to  appear  before  the  board  at  a  certain  time  and  place, 
to  make  his  excuse.  Held  that  the  summons  to  appear  be- 
fore the  board  was  sufficient lb. 

10.  When  the  penalty  for  a  default  exceeds  twenty  dol- 
lars, is  it  necessary  that  there  should  be  any  action  of  the 
board,  before  suit  brought  for  the  penalty? lb. 

11.  Where  a  single  commissioner  made  an  alteration  in 
a  road,  without  the  authority  of  the  board,  and  summoned 
the  defendant  to  send  his  hands  to  work  on  the  road,  desig- 
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nating  the  place  of  meeting  to  be  on  the  ahered  part 

Held  that  the  defendant  was  not  bound  to  send  his  hands lb. 

Vide  Roadr, 

COMMITME  N  T.     Vide  Magistrates^  1 . 

CONFESSION  OF  JUDGMENT.  Vide  Attachment,  3.  Costs, 
4.     Practice,  1.     Prison  Bounds,  1. 

CONFLICT  OF  LAWS. 

L  Views  suggested  as  to  the  rights  and  interests  of  ex- 
ecutors, and  of  original  and  ancillary  administrators,  of 
debtors  and  creditors,  domestic  and  foreign,  of  persons  in* 
curring  liabilities  for  torts  in  the  lifetime  of  the  deceased, 
and  of  distributees  and  legatees,  in  cases  where  the  proper- 
ty and  the  persons  concerned  are  in  several  countries,  and 

subj ect  to  di ffer ent  j u r isd ictions.     Carmichael  vs.  Ray 116 

Vide  Executors  and  Administrators,  2,  3. 

CONSIDERATION. 

1.  Defendant,  who  was  an  administrator,  promised,  in 
writing,  to  pay  out  of  the  funds  of  his  intestate,  a  debt  due 
the  plaintiff  by  one  of  the  distributees,  who  was  absent 
from  the  State,  if  the  plaintiff  would  not  attach  the  share 
of  the  distributee  in  the  defendant's  hands.  Held,  that  the 
promise  was  without  consideration,  and  that  no  action  could 

be  maintained  thereon.     McElwee  vs.  Story 9 

Vide    Bills  of  Exchange  and  Promissory  notes,  3, 4  ;    Cove- 
nant to  stand  seized  to  Uses,  3,  5  ;  Failure  of  Consideration 

CONTRACT.  Vide  Assumpsit ;  Bills  of  Exchange  and  Promis- 
sory notes,  2,  3,  4 ;  Consideration ;  Frauds,  Statute  oj ;  Sale 
of  Land. 

CONVERSION. 

1.  Demand  and  refusal  are  not  evidence  of  the  conver- 
sion of  slaves  where  defendant  has  no  interest  in  or  con- 
trol over  them,  and  puts  his  refusal  on  the  ground  that  he 

is  not  in  possession.     Morris  vs  Thompson 65 

2.  What  acts  will  furnish  proof  of  a  conversion.  Nel- 
son vs.  Wheimore.^ • ...318 

3.  An  interference  with  a  chattel,  under  circumstances 
which  shew  the  owner's  right  to  be  undisputed,  even  with 
injurious  consequences  to  the  owner,  does  not  amount  to  a 
conversion • lb. 

4.  Where  there  is  any  reasonable  evidence  of  a  conver- 
sion, it  is  better  to  submit  the  case  to  the  jury,  than  to  order 

a  non-suit - lb. 

CONVEYANCE  OF  LAND.  Vide  Covenant  to  stand  seized 
to  Uses ;  Warranty, 

CONVICTION.     Yide  RetaUing,  2,  d]  Venire,  2. 

COPARTNERS. 

1.  If  one  sells  goods  to  an  ostensible  partner,  and,  with- 
out knowing  that  there  are  dormant  partners,  takes  the  in- 
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dividual  note  of  the  ostensible  partner,  on  which  he  sues^ 
Tecov3TS  judgment  and  issues  execution,  which  is  returned 
nulla  bona,  he  will  not  be  thereby  barred  from  his  action 
for  goods  sold  against  all  the  partners.     Waison,  Crews  4" 

Co.  vs.  Owens  ^  Co 111 

2.  Two  partners,  on  settlement  with  a  creditor  of  iheir 
firm,  after  dissolution,  gave  their  separate  bonds  to  the  cred- 
itor, each  for  one-half  of  the  debt,  and  agreed  that  the 
amount  which  might  be  recovered  on  a  certain  chose  in 
action,  in  the  hands  of  the  creditor,  which  belonged  to  the 
firm,  should  be  applied  to  the  payment  of  the  bonds.  Held 
that  the  joint  interest  of  the  partners,  in  the  chose  in  action, 
was  severed  by  the  agreement,  and  that  one  partner  after- 
wards had  a  right  to  direct  his  half  to  be  applied  to  the  pay- 
ment of  his  bond,  and  that  the  creditor  had  a  right  so  to  ap- 
ply it.     Rowandvs.  Fraser 325 

CORONER'S  INQUEST.     Vide  Evidence,  3. 

CORPORATION. 

1.  A  contract  with  a  corporation  may  be  binding  on  the 
parties,  though  it  may  be  an  abuse  of  the  corporate  pow- 
ers, for  which  the  corporation  may  be  answerable  to  the 

government  which  created  it.     Bank  vs.  Hammond 281 

Tide  Bank  of  the  State  of  South  Carolina. 

COSTS. 

1.  Costs  are  in  the  nature  of  penalties,  and  statutes  grant- 
ing them  have  always  been  strictly  construed.  Thomson 
ads.  Farr 4 

2.  The  Act  of  1839,  allowing  costs  in  cases  of  appeal 
from  the  Ordinary,  is  prospective,  and  dots  not  apply  to  an 
appeal  taken  before  the  Act  was  passed lb, 

3.  Where  a  sheriff  has  several  executions  against  a  de- 
fendant, and  makes  one  levy  (seizure)  of  his  property,  and 
enters  the  same  on  each  execution,  he  is  entitled  to  charge 
for  but  one  levy,  and  not  for  a  levy  on  each  execution. 
Thrower  vs.  Vaughan 18 

4  Where  an  issue  is  made  up  by  leave  of  court,  to 
try  whether  a  confession  of  judgment  is  fraudulent,  the 
party  prevailing  is  entitled  to  his  costs.    Todd  vs.  Stroud 25 

5.  In  issues  which  the  parties  are  entitled  to  make  up  as 
a  matter  of  right,  or  when  the  court  neglects  to  make  an 
order  regulating  the  costs  on  a  feigned  issue,  the  costs  fol- 
low the  result  of  the  case lb. 

6.  Where  a  suggestion  of  fraud  under  the  prison  bounds 
Act,  is  tried  by  a  jury,  before  the  clerk,  under  the  Act  of 
1833,  the  party  prevailing  is  not  entitbd  to  enter  up  judg- 
ment and  issue  execution  for  attorney's  and  witnesses's 
costs.  The  only  costs  allowed  are  clerk's  and  sheriff's 
costs.     Gilchrist  vs.   Edwards 191 

7.  The  lien  of  an  attorney  relates  only  to  his  costs,  and 
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not  to  a  fee.     Scharlock  vs.  Oland 207 

8.  After  judgment  recovered  against  a  defendant,  the  at- 
torney's, clerk's  and  sheriff's  costs,  entered  up  in  the  judg- 
ment as  a  part  of  the  damages,  constitute  a  debt  due  to 
those  officers,  which  the  plaintiff  has  no  right  to  receive lb. 

9.  Where  a  plaintiff  in  a  judgment  enters  satisfaciion 
on  the  record,  for  the  whole  amount  of  the  judgment,  inclu- 
ding the  costs,  the  officers  of  court  have  a  right  to  have  the 
entry  of  satisfaction  vacated  so  far  as  it  covers  their  costs lb, 

COVENANT  TO  STAND  SEIZED  TO  USES. 

1 .  A  covenant  to  stand  seized  to  uses,  is  an  effectual 
modt;  of  conveying  lands  in  this  State ;  and  by  it  a  free- 
hold may  be  conveyed,  to  commence  infuiuro.  Chancel- 
lorvs.  Windham  dp  Law 161 

2.  A  father,  by  deed  duly  recorded,  gave,  granted  and 
released  to  his  son,  S.  W.  and  his  heirs,  a  tract  of  land 
with  the  appurtenances,  at  his  (the  father's)  death,  to  have 
and  to  hold  the  same ;  held  to  be  a  good  covenant  to  stand 
8(uzed  to  uses,  and  that  S.  W.  on  the  death  of  his  father,  be- 
came entitled  to  the  land lb. 

3.  If  a  deed  express  a  money  consideration,  and  that 
the  covenantee  is  the  son,  or  be  without  any  consideration 
expressed,  and  a  good  one  be  averred  and  proved,  it  may 
be  construed  as  a  covenant  to  stand  seized  to  uses.    Aliter 

if  a  money  consideration  alone  be  expressed lb, 

4.  A  mother,  by  deed  duly  recorded,  in  consideration  of 
natural  love  and  affection,  and  of  past  labor  and  services, 
•and  of  future  care  and  attention,   gave  and  granted,  arler 

the  term  of  her  natural  life,  a  tract  of  land  to  her  two  sons 
and  their  heirs,  with  the  understanding  expressed  in  the 
deed,  that  no  right  or  title  was  to  vest  in  her  sons  during 
the  full  term  of  her  natural  life.  Held  to  be  a  good  cove- 
nant to  stand  seized  to  the  use  of  the  sons,  and  that  they  be- 
came entitled  to  the  land  on  the  death  of  their  mother.  Kin- 
sler  vs.  Clark 170 

5.  If  a  deed  conveying  a  freehold,  to  commence  infutvr 
ro,  express  both  good  and  valuable  considerations,  it  will  be 

a  gooa  covenant  to  stand  seized  to  uses lb, 

COW  STEALING.     Vide  Criminal  Pleading,  1 
CREDIT-     Vide  Limitations,  Statute  of 

CRIMINAL  PLEADING. 

1.  The  defendant  had  been  indicted  for  stealing  the  cow 
of  J.  G.  and  acquitted.  He  was  again  indicted  for  steal- 
ing the  same  cow,  at  the  same  time  and  place,  and  of  the 
same  owner,  but  by  the  name  of  J.  G.  A.  which  was  his 
proper  name.  Held,  that  the  acquittal  was  no  bar  to  the 
second  indictment.     State  vs.  Risher 219 

2.  The  plea  of  autrejois  acquit,  under  such  circumstan- 
ces, to  be  good,  must  aver  that  the  owner  of  the  goods 
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was  the  same  person,  notwithstanding  the  variance  in  the 
surname,  and  that  he  was  as  well  known  by  the  one  name 
as  by  the  other ;  and  this  averment  must  be  proved  at  the 
trial lb. 

Vide  Indictment, 
CUTS.     Vide  Commissioners  of  Roads,  8. 
DEBT  ON  BOND.     Vide  Practice,  3. 

DECREE,  (In  Equity.)    Vide  Pleading,  5 ;  Surety,  1,  2. 

DEED.     Vide  Evidence,  1, 2 ;  Warranty. 

DEMAND  AND  NOTICE.     Vide  Bills  of  Exchange  and  Prom- 
issory Pfotes,  7,  8,  9,  12,  13. 

DEMAND  AND  REFUSAL.     Vide   Conversion,  1 ;   Sheriff,  2, 
3,  4. 

DESCRIPTION.     Vide  Location,  2;  Warranty. 

DEVISES  AND  BEQUESTS.     Vide  QharitabU  Uses-,  Wills 
arkd  Codidils,  1. 

DISCHARGE.     Vide  Pleading,  I,  2.  3 ;  Prison  Bounds,  5,  6. 

DISTRESS.     Vide  Rent. 

DOMESTIC  ATTACHMENT.    Vide  Attachment,  1. 

DORMANT  PARTNERS.  Vide  Copartners,  L 

EASEMENT.     Vide  Water  Courses. 

ELECTION.     Vide  Co.  Sa.  2,  3 ;   Execution,  3 ;  Guardianship 
Bond,  5 ;  Harboring  Slave.  2 :  Quo  Warranto, 

ESCAPE.     Vide  Ca.  5a.  1,  2,  3  ;  Execution,  3. 

ESTOPPEL 

1.  When  a  verdict  amounts  to  an  estoppel,  it  is  conclu- 
sive, whether  pleaded  as  an  estoppel,  or  given  in  evidence 

under  the  general  issue.     Henderson  vs.  Kenner . 474 

Vide  Evidence,  14  ,15 ;  Way,  1. 

EVIDENCE. 

1.  To  prove  a  deed  to  J.  S.  for  two  tracts  of  land  which 
did  not  adjoin,  and  one  of  which  only  was  in  dispute,  pur- 
porting to  be  seventy-two  years  old,  and  to  have  been 
proved  shortly  after  its  execution  before  a  justice  of  the 
peace,  but  never  recoided — 1st.  The  handwriting  of  the 
justice,  who  had  been  dead  many  years,  was  proved.  2d. 
That  an  old  field,  on  the  tract  in  dispute,  was  called  J.  S's 
old  field.** 3d.  That  the  only  child  of  J.  S,  who  survived 
him,  about  nine  years  after  the  date  of  the  deed  rented  out  a 
field  on  the  tract  not  in  dispute.  Held,  that  the  deed  was 
sufficiently  proved  to  go  to  the  jury.     Swygart  vs.  Taylor.  .54 

2.  Any  in^ontestible  fact,  going  to  show  that  a  deed  was 
in  existence  more  than  thirty  years  before  it  is  ofiered  in 
evidence,  will  authorize  its  introduction  as  an  ancient  muni- 
ment of  title lb 

3.  The  testimony  of  a  witness,  examined  on  a  coroner's 
inquest,  in  the  absence  of  the  prisoner,  though  taken  down 
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in  writing  by  the  coroner,  signed  by  the  witness,  and  re- 
turned to  the  clerk,  is  not  competent  evidence  against  the 
prisoner,  on  a  trial  for  murder,  after  the  death  of  the  wit- 
ness.    Stite  vs.  Campbell 124 

4.  Parol  evidence  is  inadmissible  to  show  that  the  gran- 
tor intended  to  convey  a  difierent  tract  of  land  from  the  one 
mentioned  in  the  deed.     Norwood  vs.  Byrd 135 

5.  Where  a  witness,  of  his  own  free  will  and  accord, 
draws  up  a  memorandum,  or  has  it  drawn  up  under  his  im- 
mediate direction,  at  the  time  of  the  fact,  or  recently  after- 
wards, for  the  purpose  of  preserving  the  memory  of  it,  he 
may  adopt  its  contents  as  his  testimony ;  although  at  the 
time  of  testifying  he  recollects  nothing  further  than  that  he 
had  accurately  reduced,  or  procured  to  be  reduced,  the 
whole  transaction  to  writing.     CyNeale  vs.  Walton 234 

6.  But  if  the  paper  weis  drawn  up  weeks  after  the  fact 
occurred,  or  if  it  was  drawn  up,  or  procured  to  be  drawn  up, 
by  the  party  in  whose  favor  the  witness  is  called  to  testify, 
he  cannot  be  allowed  to  testify  to  its  contents,  if  he  does  not 
recollect  them  independently  of  the  paper Ib» 

7.  Can  a  witness,  for  the  purpose  of  refreshing  his  memo- 
ry, be  allowed  to  refer  to  a  paper  which  was  drawn  up  by 

the  party  in  whose  favor  he  is  called  to  te«rtify.    Qucere  ? lb. 

8.  The  interest,  in  the  event  of  a  suit,  which  renders  a 
witness  incompetent,  must  be  a  certain,  direct  and  legal  in- 
terest; and  an  effectual  release  of  such  interest  will  restore 

the  competency.     City  Council  vs.  Weikman 240 

9.  An  expectation  of  advantage,  growing  out  of  a  cor- 
rupt and  illegal  agreement,  though  it  may  affect  the  credi- 
bility of  the  witness,  does  not  destroy  his  competency lb, 

10.  On  a  feigned  issue  to  try  whether  the  defendant  is  a 
person  of  color,  the  record  of  a  trial  before  a  magistrate  and 
freeholders,  in  which  the  same  question  was  in  issue,  is 
competent  evidence  for  the  defendant,  though  the  plaintiff 
was  neither  party  nor  privy  thereto.  McCollum  vs  Fitz- 
simons 252 

1 1.  Where  the  effect  of  a  witness's  testimony  is  to  create 
a  fund  from  which  he  is  to  receive  a  benefit,  he  is  incompe- 
tent    Brownvs.  O^Brien . 268 

12.  Where  a  witness's  interest  is  equal  on  both  sides,  he 

is  competent  for  either  party lb. 

13.  In  an  action  against  a  sheriff's  sureties,  for  monc  y 
collected  by  the  sheriff,  and  claimed  to  be  applicable  to 
plantiff's  judgment,  a  statement  in  writing  by  the  attorney 
of  plaintiff  in  the  original  action,  who  is  dead,  that  the 
money  is  applicable  to  plaintiff's  judgment,  is  inadmissible 

as  evidence  against  the  sureties.     Taylor  vs.  Easterling 310 

14.  Where  the  pleadings  in  a  case  make  single  ques- 
tions, to  which  the  verdict  directly  applies,  the  verdict  is 
per  se  conclusive  between  the  parties,  as  to  the  matters  de- 

74 
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cided  by  it.  But  where  the  pleadings  present  two  or  more 
distinct  propositions,  and  the  verdict  may  be  referred  to 
either,  both,  or  all,  it  is  not  conclusive,  but  only  prima 
facie  evidence,  on  any  one  of  the  questions,  and  may  be 
rebutted  by  evidence  aliunde.     Henderson  vs.  Kenner 474 

15.  In  an  action  of  trespass  to  try  title,  where  the  general 
issue  alone  is  pleaded,  a  verdict  for  the  defendant  is  not 
conclusive,  but  only  prima  facie  evidence  against  the  plain- 
tiff on  the  question  of  title.  The  presumption  may  be  re- 
butted, by  shewing  by  parol,  that  the  verdict  was  rendered 

on  the  ground  that  no  trespass  was  proved lb. 

16.  The  loss  of  a  record  of  the  court  of  ordinary  may  be 
supplied  by  secondary  evidence.     Ordinary  vs.  Wallace 507 

Yide  Bills  of  Exchange  and  Promissortf  notes^  10.  Com- 
missioners  of  Roads^  4,  5.  Conversion  1,  4.  Estoppel. 
Failure  of  Consideration^  2.  Innuendo.  LimiiationSy  Statute 
of  J  3.  Location^  1.  Merchants  Books.  Sheriffs  5,  6.  Slave- 
ry. Surety  J  1,  2.  Trespass  to  try  Title,  1.  Way.  Wills 
and  Codicils,  8,  9,  10. 

EXECUTION. 

1.  A  sheriff  has  no  authority  to  levy  or  sell  under  an 
execution  satisfied  in  fact,  thougn  unsatis6ed  on  its  face ;  if, 
however,  he  has  no  notice  of  the  satisfaction,  he  will  not 
be  liable  in  trespass,  to  the  defendant,  for  acting  under  it 
Thrower  vs.  Vaughan 18 

2.  A  purchaser  under  such  an  execution,  will  acquire 
no  title  to  the  property,  if,  before  the  purchase,  he  receives 
notice  of  the  satisfaction lb. 

3.  Where  a  plaintiff  issued  a^.  jo^  and  a  ca,  sa.  on  his 
j  udgment,  and  had  the  defendant  arrested  under  the  ca.  sa. 
and  he  gave  bond  for  the  prison  rules  and  escaped,  and  the 
plaintiff  took  an  assignment  of  the  bond,  and  sued  the  sure- 
ty and  recovered  judgment;  it  was  held  that  the  lien  of  his 
fi.fa,  was  discharged,  and  that  money,  subs^uently  raised 
by  the  sheriff,  by  levy  and  sale  of  defendant's  property, 
must  be  applied  to  a  junior  execution.     Berry  vs.  Hoke 76 

Vide  Attorney;  Ca.  Sa.  1,2,  3 ;  Final  process ;  Injunction^ 
1 ;  Levy. 

executj  >rs  and  administrators. 

1.  Where  a  legacy  has  been  lefl  to  a  married  woman, 
whose  husband  has  deseited  her  and  lives  in  another  State, 
an  assent  by  the  executor,  so  as  to  vest  the  title  in  the  hus- 
band, and  make  it  liable  to  attachment  for  his  debts,  will 
not  be  presumed,  from  the  mere  fact  that  the  executor  has 
permitted  the  property  to  go  into  the  wife's  possession,  and 
that  she  has  received  the  profits  to  her  own  us&     Pressley 

vs.  M' Donald 27 

2.  Plaintiff,  administrator  of  J.  R,  under  letters  of  ad- 
ininistration  granted  in  South  Carolina,  brought  trover  for  a 
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conversion  in  North  Carolina,  since  the  death  of  the  intes- 
tate, of  three  slaves.  The  intestate,  at  the  time  of  his  death, 
was  domiciled  in  South  Carolina,  but,  at  that  time,  the 
slaves  were  not  in  this  State,  nor  had  they  been  here  since: 
— Held  that  the  grant  of  administration  conferred  on  the 
plaintiff  no  title  to  the  slaves,  and  he  was  non-suited.     Car- 

michael  vs.  Ray 116 

3.  The  title  of  an  administrator,  though  he  be  the  admin- 
istrator of  the  place  of  the  intestate's  domicil,  does  not  ex- 
tend to  personal  property  in  a  foreign  country ^..Ib, 

Vide  Conflict  of  Laws;  Consideration;  Surety^  1,  3.  WUls 
and  Codicils^  1 ,  8,  9. 

EXTINGUISHMENT. 

1 .  If  the  payee  of  a  jomt  and  several  sealed  note  signs 
and  seals  it  as  one  of  the  obligors,  the  note  is  extinguished, 
and  neither  he  nor  his  administrator  can  maintain  an  ac- 
tion thereon.     Glenn  vs.  Sims -34 

FAILURE  OF  CONSIDERATION. 

1.  Defendant's  testator  gave  to  plaintifls's  intestate  a 
single  bill,  the  con3ideration  of  which  was  a  bond  to  make 
titles  to  a  lot  of  land.  The  land  did  not  belong  to  the  intes- 
tate, and  before  the  bill  was  due  it  became  out  of  his  power 
to  make  titles  thereto.  All  this  was  known  to  the  testator, 
and  yet,  aiter  the  bill  was  due  he  made  two  payments  there- 
on, held,  in  an  action  on  the  bill,  in  which  the  bond  was 
pleaded  as  a  discount,  that  the  plaintiffs  were  not  entitled  to 
recover.    Belkvs.  Perry 5 

2.  Where  the  consideration  of  a  specialty  has  failed, 
*       and  by  the  agreement  of  the  parties  a  new  consideration  is 

substituted,  such  agreement  should  be  clearly  proved ;  and 
payments  on  the  specialty,  aAer  the  consideration  has  failed, 
will  not,  unexplained,  be  evidence  of  such  agreement Ih. 

3.  In  an  action  on  a  note  given  for  the  purchase  money 
of  land,  an  outstanding  asserted  title  in  another,  who  is  con- 
structively in  possession  of  the  land,  is  a  good  defence. 
Taylor  vs  Fulmore 52 

4.  Where  there  is  no  accounting  for  rents,  no  equitable 
title,  no  reconveyance,  or  any  thing  in  which  a  law  court 
cannot  do  as  ample  justice  as  a  court  of  equity,  the  defence 
of  failure  of  consideration  on  account  of  title  in  another  is 
available  at  law Ah, 

FALSE  TOKEN. 

1.  Defendants  purchased  goods  from  the  prosecutor's 
clerk,  and  gave  in  payment  an  instrument  purporting  to 
be  a  five  dollar  bill  of  the  Bank  of  Tallahassee,  m  Florida, 
the  blanks  of  which  were  filled  up,  except  those  opposite 
the  words  "Cashier*'  and  "President."  In  those  blanks  an 
illegible  scrawl  was  written,  which,  on  careless  inspection, 
might  have  been  mistaken  for  the  names  of  those  officers. 
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Defendants  knew,  before  they  passed  the  instrument,  that 
it  was  worthless.  Held  that  tbey  were  guihy,  at  common 
law,  of  cheating  by  a  false  token.  Stale  vs.  Stroll  ^  Carr.  .244 

2.  To  sustain  an  indictment,  at  common  law,  ior  cheat- 
ing by  a  false  token,  the  instrument  or  device  by  which  the 
cheat  was  effected,  must  be  calculated  to  deceive  the  public; 
that  is,  it  must  be  the  semblance  of  a  public,  and  not  a  pri- 
vate instrument ;  it  must  be  such  as  afiects,  or  may  afl^ct, 

the  public lb. 

*  3.  A  false  bank  bill  is  a  public  token,  for  cheating  with 
which  an  indictment  will  lie  at  common  law;  and  it  makes 
no  difference  that  it  purports  to  be  the  bill  of  a  bank  ef 
another  State  or  Territory -- lb. 

FEE.    Vide  CostSj  7. 

FEIGNED  ISSUE.     Vide  CosiSy  5.     Evidence,  10. 

FIERI  FACIAS. 

1.  The  lien  of  a  fi.  fa.  is  territorial,  and  does  not  attach 
on  property  in  another  State.     Stout  vs.  Simpson 393 

Vide  Ca.  So,  2, 3.  Execution;  Final  Process;  Injunction^  1. 

FINAL  PROCESS. 

1.  The  return  day  of  final  process,  is  the  first  day  of 
the  term  succeeding  its  first  lodgment  with  the  sheriff 
Ancrum  vs.  Sloan 421 

FINES.     Vide  City  Council  of  Charleston ;  Gaming,  2.  Limi- 
tation of  Prosecutions. 

FOREIGN  ATTACHMENT.     Vide  Attachment. 

FORFEITURE.     Vide  Limitation  of  Prosecutions. 

FRAUD.      Vide    Attachment,  6,    7.     Bankruftcy ;  Prison 
Bounds,  3.  Receipt;  Sale  oj  Land. 

FRAUDS,  STATUTE  OF 

1.  Defendant  verbally  requested  plaintiff  to  send  to  Eu- 
rope and  have  made  for  him  certain  articles  of  military 
uniform,  which  could  not  be  procured  in  the  United  States. 
Plaintiff  sent  accordingly,  had  the  articles  made,  and  de- 
fendant lefused  to  accept  them  The  articles  were  above 
the  value  of  £10.  Held  ihdX  the  contract  was  not  within 
the  Statute  of  Frauds,  and  that  plaintiff  was  entitled  to 
recover  the  value  of  the  goods.     Bird  vs.  Muhlinbrink 199 

2  The  seventeenth  section  of  the  Statute  of  Frauds  ex- 
tends to  contracts  executory,  as  well  as  to  contracts  execu- 
ted, for  the  sale  of  goods  above  the  value  of  £10,  which 
exist  in  soUdo,  at  the  time  of  the  contract.  But  if  the  con- 
tract is  for  the  sale  of  goods  in  futuro,  which  are  not  in  ex- 
istence at  the  time,  and  for  work  and  labor  to  be  bestow- 
ed upon  them,  by  the  vendor,  or  procured  at  his  expense, 
so  as  to  make  the  work  and  labor  the  essential  considera- 
tion of  the  contract,  it  is  not  within  the  Statute  of  Frauds.  .75. 

3.  A  contract  to  send  to  Europe  and  have  goods  made 
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for  another,  is  not  within  the  Statute  of  Frands,  for  it  is  a 
contract  of  agency,  and  not  of  sale lb, 

4.  Where  one  has  a  complete  and  enforcible  lien  on  the 
property  of  his  debtor,  a  promise  of  a  third  person  to  pay 
the  debt,  on  condition  that  the  property  under  the  lien  is 
given  up,  is  not  within  the  statute  of  miuds.  DurUap  vs. 
Thome 213 

5.  Plaintiflfs,  on  the  verbal  promise  of  the  defendant  to 
be  surety  for  B,  and  to  see  plaintifis  paid,  delivered  goods  to 
B,  and  charged  them  to  defendant.  Held^  that  the  defend- 
ant's promise  was  collateral,  and  void  by  the  statute  of 
frauds.     Kiidoch^  Phillips  4*  Co.  vs.  Brown 223 

6.  Where  the  facs  testified  to,  admitting  all  to  be  true, 
make  a  case  within  the  statute  of  frauds,  the  presiding  judge 
may  order  a  non-suit  in  invitum lb, 

7.  A  sheriffs  sale  of  land  under  an  execution,  is  within 
the  statute  of  frauds,  and  without  a  proper  entry  or  memo- 
randum in  writing,  the  purchaser  will  not  Le  bound.  Chris- 
tie vs.  Simpson - 407 

8.  An  entry  in  the  sheriff's  sales  book,  so  as  to  be 
a  sufficient  ireraorandum  within  the  statute  of  frauds,  need 
not  be  made  by  the  sheriff  himself,  but  may  be  made  by 
his  deputy  ;  and  such  an  entry,  in  the  form  prescribed  by 
law.  must  be  taken  to  be  regular  until  the  contrary  is 

shewn ' - lb. 

Vide  Wills  and  Codicils^  10. 

GAMING. 

1.  An  indictment  under  the  Act  of  1816  to  prevent  ga- 
ming, which  charges  the  defendant  with  gaming,  and  keep, 
ing  a  public  place  or  house  used  as  a  place  for  gaming,  is 
bad.     State  vs.  Howe 260 

2.  A  prosecution  for  gaming,  though  barred  as  to  the 
fine,  is  not  barred  as  to  the  imprisonment,  if  not  com- 
menced within  six  months.     State  vs.  Dent 469 

'  3.  Where,  in  an  indictment  for  gaming,  the  time  at  which 

the  offence  was  committed,  as  laid  in  the  indictment,  was 
within  the  six  months  beifr  re  the  commencement  of  the 
prosecution,  and  the  jury  found  the  defendant  guilty,  and 
that  the  gaming  took  place  more  than  six  months  be- 
fore the  commencement  of  the  prosecution,  held  that  the 
uncertainty  of  the  finding,  as  to  the  time  at  which  the  of- 
fence was  committed,  was  no  ground  for  arresting  the  judg- 
ment  - lb. 

GARNISHKE.     Vide  Attachment^  1,  5, 6,  7. 

GRANT.     Vide  Location  4;  Trespass  to  try   THtle,  \. 

GUARANTY. 

1.  H,  wishing  to  borrow  money,  executed  a  bond  which  was 
partly  blank,  and  defendant  guaranteed  the  payment,  by 
writing  indorsed  on  the  bond.     Held  that  if  defendant  au- 
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thorized  H  to  complete  the  bond,  and  deliver  the  guaranty 

along  with  it,  he  was  bound.     Bank  vs.  Hammond 281 

2*  The  guarantor  of  a  bond,  who  engages  to  pay  abso- 
lutely, if  the  obligor  should  not.  is  not  entitled  to  notice  of 
non  payment;  nor  will  he  be  dis^charged  on  the  ground  of 
laches,  if  there  was  no  extension  of  time  to  the  obligor,  or 
other  act  of  the  obligee,  by  which  he  was  injured lb. 

GUARDIAN  &  WARD.     Vide  Guardiajiship  bond. 

GUARDIANSHIP  BOND. 

1.  The  liability  of  the  surety  to  a  guardianship  bond 
is  not  limited  to  property  owned  by  the  ward  at  the  time 
the  bond  is  executed,  but  extends  to  property  subsequent- 
ly acquired  which  comes  into  the  guardian's  hands.  Gray 

vs.  Brown 351 

2.  Such  surety  is  liable  for  the  rents  and  profits  of  lands 
received  or  lost,  and  waste  permitted,  but  not  for  the  lands 
in  substance ;  where,  however,  the?  proceeds  of  a  sale  of 
lands,  duly  authorized,  comes  in  mon^y  to  the  guardian's 
hands,  as  guardian,  then,  whether  such  money  is  regard- 
ed in  equity  as  money  or  as  land,  the  surety  is  liable  for 

it R, 

3.  Where  the  right  of  receiving  a  fund  ai<  guardian,  and 
the  duty  of  paying  it  as  trustee,  unite  in  the  same  person, 
the  law  presumes  a  performance  of  the  duty,  and  without 
further  proof  a  surety  of  the  person  as  guardian  is  liable.  .lb. 

4.  If  in  such  case  the  trustee's  liability  had  been  extin- 
guished by  discharge  under  a  bankrupt  or  insolvent  debt- 
ors Act,  or  other  legal  means,  before  it  became  his  duty 
to  transfer  the  fund  to  himself  as  guardian,  ihe  legal  pre- 
sumption would,  it  seems,  not  arise ;  but  mere  proof  oi  in- 
solvency, or  even,  it  seems,  of  utter  destitution  of  means, 
would  not  be  sufficient  to  arrest  the  legal  presumption  of 
payment,  and  exhon^rate  the  surety /J. 

5.  C.  united  in  himself  the  characters  of  guardian  as  to 
the  personalty  of  his  wards,  and  trustee  as  to  their  contin- 
gent interest  m  lands.  By  permission  of  the  Court  of  Equi- 
ty,  he  sold  the  lands,  and  gave  bond  and  security  as  trus- 
tee, and  was  ordered  by  the  court  to  re-invest  the  proceeds 
in  other  lands,  but  failed  to  do  so.  After  the  contingency 
happened  by  which  the  wards  became  entitled  to  have  the 
lands  apportioned  amongst  them,  the  court  ordered  the 
master  to  take  care  that  C.  in  his  account  as  guardian, 
should  set  forth  the  amount  to  which  his  v  ards  were  re- 
spectively entitled  from  the  proceeds  of  the  lands.  In  con- 
formity with  this  direction  C.  made  some  returns  as  guar- 
dian. Held,  (I,)  that  if  the  order  of  the  court  gave  C.  the 
right  to  elect  in  which  character  he  would  hold  the  pro- 
ceeds, his  returns  as  guardian  showed  an  election  to  hold 
in  that  character ;   (2,)  that  if  the  order  was  imperative, 
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then  the  law,  without  further  proof,  presumed  a  transfer 
to  C.  as  guardian ;  and  that,  in  either  point  of  view,  C's 
surety  as  guardian  was  liable  for  the  proceeds  of  the 
lands. lb. 

HARBORING  SLAVE. 

1.  An  indictment,  under  the  Act  of  '21,  for  harboring 
a  slave,  is  not  barred,  because  a  civil  action  for  the  same 
oflence  was  first  commenced,  and  is  pending  at  the  trial 

of  the  indictment.     State  vs  Stein 189 

2.  Under  the  Act,  the  defendant  may  be  proceeded  against 
criminally  and  civilly,  at  the  same  time,  but  the  prosecu- 
tor will  be  put  to  his  election  which  case  to  try ;  or  the 
trihl  of  one  case  may  be  pleaded  in  bar  of  the  other lb. 

HEIR.     Vide  Scire  Facias,  1. 

HOG  STEALING. 

L  To  chase  and  shoot  a  hog  with  a  felonions  intent, 
without  removing  if  after  it  is  shot,  will  not  constitute  hog- 
stealing.     State  vs.  Seagler 30 

HUSBAND.     Vide  Executors  and  Administrators,  1. 

IMPLIED  WARRANTY. 

1.  Plaintiff  purchased  from  defendant  a  negro  boy,  who 
was  lame  from  a  wound  in  the  foot,  for  a  full  price,  and 
took  a  bill  of  sale  without  warranty  of  soundness.  The 
plaintiflf  was  informed  by  the  defendant  of  the  wound,  and 
before  purchasing,  got  a  physician  to  examine  it,  who 
thought  it  was  si  ght,  and  would  soon  heal.  The  boy  died 
a  few  days  after  with  the  lockjaw,  produced  by  the  wound 
in  the  foot.  The  plaintiff  not  having  been  misled  by  any 
false  suggestion  or  concealment,  it  was  held  that  there  was 
no  implied  warranty  of  soundness.  Miller  vs.  Yarbo- 
rovgk. 48 

2.  As  a  general  rule,  no  implication  of  warranty  arises 
where  the  purchaser  knows  oi  the  disease  from  which  the 
death  or  injury  arises,  and  fails  to  take  an  express  war- 
ranty   lb. 

3.  Plamtiff  purchased  from  defendant  for  a  full  price,  a 
negro  woman,  who  was  shortly  afler  taken  sick,  and  died 
of  a  disease,  the  remote  cause  of  which  was  dirt  eating. 
Before  the  purchase  defendant  told  the  plaintiff  that  the 
woman  was  a  dirt  eater,  and  expressly  refused  to  warrant 
her  soundness,  giving  him  a  receipt  for  the  purchase  money, 
but  no  bill  of  sale.  Held,  that  there  was  no  implied  war- 
ranty of  soundness.     Farr  vs.  Gist ., 68 

4.  In  an  action  on  the  implied  warranty  of  the  sound-  * 
ness  of  a  negro,  the  plaintiff  is  not  entitled  to  recover  the 
amount  which  he  has  paid  a  physician  for  attending  her, 
where  there  has  been  no  tender  of  the  negro  back lb. 

5.  The  civil  law  rule,  that  a  sound  price  raises  an  im- 
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plied  warranty,  does  not  apply  to  a  sale  of  land.  ^Rupwrt 

vs.  Dunn ....... . ..101 

6.  Where  property  is  sold  with  an  understanding  that 
it  is  unsound  frooi  any  cause,  and  in  consequence  of  such 
understanding  it  sells  for  less  than  it  would  otherwise 
have  brought,  there  shall  be  no  general  implication  of 
warranty ;  and  in  e\rery  such  sale,  the  vendor  shall  be  held 
free  from  liability,  unless  he  has  been  guilty  of  deceit,  or 
such  false  representation  as  was  calculated  to  suppress 
inquiry,  or  lull  the  suspicions  of  a  reasonable  man.  Wat- 
son vs,  Boatwrigkt.  , 402 

IMPRISONMENT.     Vide  Magistrates,  1. 

INDICTMENT. 

1 .  Every  fact  or  circumstance  laid  in  an  indictment,  which 
is  not  a  necessary  ingredient  in  the  offence,  may  be  reject- 
ed as  surplusage.     State  vs.  Cassety 91 

2.  Every  indictment  must  contain  and  set  forth  all  the  in- 
gredients of  an  ofli'nce,  and  no  omission,  in  such  statement, 
can  be  supplied  by  evidence  or  innuendo.  State  vs.  Hen- 
derson  179 

3.  A  count  in  an  indictment  which  charges  two  distinct 
offences,  is  bad,  and  if  the  defendant  is  found  guilty  on 
such  count,  he  may  avail  himself  of  the  objection  by  mo- 
tion in  arrest  of  judgment.     State  vs.  Howe 260 

Vide  CrimiTUil  Pleadijig^  1 ;  False  Token;  Gaming;  Har- 
boring Slave,  1  ;  Libel,  1,  2,  3  ;  Retailing,  2,  3. 

INDORSEE.     Vide    Bills    of  Exchange   and  Promissory 
Notes,  7,  10,  11. 

INDORSEMENT.     Vide  Bills  of  Exchange  and  Promis- 
sory Notes,  11. 

INDORSER.     Vide   Bills    of  Exchange   and    Promissory 
Notes,  1,  2,  3,  7,  8,  9,  10,  11,  12,  13. 

INFORMATION.     Vide  Quo  Warranto. 

INJUNCTION. 

1.  Where  a  sheriflT  had  executions  of  different  dates 
against  a  defendant,  the  two  oldest  of  which  belonged  to  A. 
and  were  suspended  by  an  injunction  obtained  by  the  defen- 
dant, and  during  the  suspension  the  sheriff  levied  under 
the  junior  executions,  but  before  the  sale  received  notice 
from  the  defendant,  that  he  consented  that  the  injunction 
she  uld  be  dissolved,  which  was  accordingly  done,  afler  the 
sale,  and  at  the  next  term  of  the   Court  of  Equity — Held, 

.  that  A's  executions  were  entitled  tc  be  first  paid,  out  of  the 
proceeds  of  the  sale.     Duckett  vs.  Dairy mple 143 

2.  Upon  the  dissolution  of  an  injunction  the  |>arties  are 
restored  to  the  same  position  which  they  occupied  before  it 

was  granted 1 , lb. 

'  3.  The  party  for  whose  protection  an  injunction  is  grant- 
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ed,  may  at  anytime  waive  it lb, 

INNKEEPER. 

1.  An  innkeeper  has  a  lien  on  the  goods  of  his  guest, 

for  the  amount  of  his  hill.     DuTdap  vs.  Thome ..213 

INNUENDO. 

1.  The  office  of  an  innuendo^  is  not  like  that  of  an  aver' 
mentj  to  charge  facts,  hut  is  only  to  point  out  and  refer  to  mat- 
ter already  expressed ;  and  for  that  reason  evidence  cannot  he 
introduced  to  support  or  explain  an  innuendo.  State  vs. 
Henderson ..ISO 

Vide  Indictment^  2  ;  Libelj  2. 

INSOLVENT  DEBTORS. 

1.  If  a  pla in tifif  makes  ohjectipns  to  aprisoner's  discharge 
under  the  Insolvent  Dehtor's  Act,  ana  they  are  decided 
against  him,  he  cannot  afterwards  hring  the  same  matters 
in  question  in  a  suit  against  the  sureties  on  the  hond  for 

the  prison  rules.     Brevard  vs.  Wylie _ 38 

2.  Matters  which  were  net  in  issue  at  the  time  of  the  dis- 
charge, and  which  have  been  brought  to  light  by  subse- 
quent disclosures,  may,  perhaps,  be  alleged  as  breaches  of 

the  bond - Ih. 

3.  If  a  debtor,  applymg  for  the  benefit  oi  the  Insolvent 
Debtor's  Act,  afler  giving  bond  for  the  prison  rules,  omits 
to  swear  to  his  schedule  when  it  is  filed,  he  may,  on  good 
cause  shewn,  be  permitted  to  swear  to  it,  at  the  time  of  his 
discharge,  nunc  pro  tunc • lb. 

4.  Under  the  Act  of  '36,  a  creditor  has  the  right  to  ex- 
amine an  applicant  for  the  benefit  of  the  Insolvent  Debtor's 
Act,  before  the  Judge,  without  filing  a  suggestion  of  fraud. 
Rosser  vs.  Moye 62 

5.  If,  upon  such  examination,  the  Judge  is  satisfied  that 
the  applicant  has  been  guilty  of  fraud,  he  is  bound  to  re- 
fuse the  application u lb. 

6.  And  upon  such  refusal,  the  correct  practice  seems  to 
be,  to  order  a  suggestion  to  be  filed,  and  an  issue  to  be  made 
up,  in  which  the  creditor  shall  be  the  actor,  so  that  the 
matter  may  be  tried  by  a  jury lb. 

7.  Notice  to  creditors  under  the  Insolvent  Debtor's  Act, 
must  in  all  cases  be  published  for  three  months  in  a  Ga- 
zette, unless  a  dififerent  mode  of  publication  be  authorised 
by  a  special  order  of  the  Court ;  and  notice  by  the  Clerk, 
without  such  order  posted  on  the  Court  House,  will  not  be 
sufficient.     Mordecai  vs.  La  Rissey -.192 

Vide  Pleadings  1.     Prison  Bounds. 

IRREGULARITY.     Vide  Attachment,  2. 

ISSUE.     (At  Law.)    Vide  Costs,  4,  5.     Sheriff,  7. 

JUDGMENT.     Vide  Payment,  2.    Practice,  3.     Scire  Far 
cias;  Sheriff,  6,  7. 
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JURISDICTION.     Vide  City  Court  of  Charleston,    Magis-  " 
trates.     Prison  Bounds^  6.     Scire  Facias  2. 

JURY.     Vide  Pruon  Bounds^  7.     Undue  Influence^  3.     Ve- 
nire^ 1. 

LACHES.     Vide  Guaranty^  2. 

LANDLORD  AND  TENANT. 

1.  Where  a  Landlord  institutes  proceedings,  under  the 
23d  sec.  of  the  Act  of  1839,  p.  21,  to  regain  possession  of 
premises  leased  by  parol,  it  is  not  necessary  that  he  should 
give  ten  days  notice,  after  the  determination  of  the  lease,  to 
the  tenant  to  quit,  as  required  by  the  Act  .of  1812,  5  Stat 
676.     Davis  vs.  Careio  ^  Dawson^ ^ 275 

Vide  Rent. 
LARCENY.     Vide  Hog  Stealing.     Criminal  Pleading. 
LEASE.     Vide  Landlord  and  Tenant. 
LEGACY.     Vide  Executors  and  AdministratorSy  1. 
LETTERS    OF  ADMINISTRATION.    Vide  Ordinary; 

Surety,  3. 

LEVY. 

1.  A  levy  under  an  execution  is  an  implied  satisfaction 
of  the  debt,  to  the  value  of  the  property  levied  on.  Ordi- 
'nary  'vs.  Spann - 429 

Vide  CostSjS.     Execution^  1.     Pleading^  5;     Sheriff,  5. 

LIBEL. 

1.  In  an  indictment  for  a  libel,  where  it  does  not  ap- 
pear from  the  paper  itself  who  was  its  author,  or  the  per- 
sons of  and  concerning  whom  it  was  written,  or  the  purpose 
for  which  it  was  written  ;  each  of  these  should  be  explicitly 
averred,  as.  facts  for  the  consideration  of  the  jury.     State 

vs.   Henderson ^ 179 

2.  Where  the  persons  alleged  to  have  been  libelled,  are 
alluded  to  in  ambiguous  and  covert  terms,  it  is  not  sufficient 
to  aver,  generally,  that  the  paper  was  composed  and  publish- 
ed, ''of  and  concerning,"  tne  persons  alleged  to  have  been 
libelled,  with  innuettdosy  accompanying  the  covert  terms, 
wherever  they  occur  in  the  paper  as  set  out  in  the  indict- 
ment, that  they  meant  those  persons,  or  were  allusions  to 
their  names.  There  should  be  a  full  and  explicit  aver- 
ment, that  the  defendant,  under  and  by  the  use  of  the  covert 
terms,  wrote  of  and  concerning  the  persons,  &c lb, 

3.  Where  a  paper  is  not  libellous  on  its  face,  but  posses- 
ses a  latent  meaning  which  renders  it  libellous,  the  latent 
meaning  must  be  explicitly  set  forth,  by  way  of  averment 
or  colloquium,  so  as  to  make  it  appear  on  the  face  of  the  in- 
dictment, that  the  paper  is  a  libel lb, 

4.  Where  a  publication  is  malicious,  and  its  obvious 
design  and  tendency  is  to  bring  the  subject  of  it  into  con- 
tempt and  ridicule,  it  will  be  a  libel,  although  it  imputes 
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'  no  crime  liable  to  be  puniehed  with  infamy. lb, 

LICENSE.     Vide  City  Cout^cU  of  Charleston.    Ordinance. 
Retailing  J  1. 

LIEN.     Vide  Attachment j  3.  Costs,  7.  Execution,  3.     Fieri 
Facias.    Fravds,  Statute  of,  4.     Innkeeper.  Pleading,  5. 

LIFE  ESTATE.     Vide  Trwer. 

LIMITATION  OF  PROSECUTIONS. 

1.  The  Act  of  1748,  limiting  the  time  of  commencing 
prosecutions  in  respect  of  any  fine,  penalty  or  forfeiture,  re- 
lates only  to  pecuniary  penalties  imposed  by  statute,  ^tate 
vs.  Dent 469 

Vide  Gaming,  2. 

LIMITATIONS,  STATUTE  OF. 

1.  A  promise  to  pay  a  note  barred  by  the  statute  of  lim- 
itations, so  as  to  enable  the  plaintiff  to  recover,  under  a 
count  on  the  note  itself,  must  be  without  qualification  or 
condition.     Brown  vs.  Joyner - 210 

2.  If  the  promise  is  conditional,  it  must  be  declared  on 
specially  as  a  new  cause  of  action,  and  the  performance  of 
the  condition  shown. I lb. 

3.  A  credit  indorsed  on  a  note  by  the  holder,  after  it  is 
barred  by  the  statute  of  limitations,  is  not  evidence  of  an 
ackno  tvledgment  to  take  the  case  out  of  the  statute.     Cofick- 

lin  vs.  Pearson 391 

Vide  Limitation  of  Prosecutions.     Trespass  to  try  Title. 
LOAN  OF  MONEY.     Vide  Bank  of  the  State  af  South  Carolina. 
LOCATION. 

1.  As  a  general  rule,  where  a  conveyance  of  land  calls 
for  a  certain  line  as  the  boundary,  the  land  must  be  located 
so  as  to  make  that  line  the  boundary;  but  this  rule  may  be 
controlled  by  clear  evidence  that  the  parties  had  actually 
run  another  line  as  the  boundary,  at  or  before  the  execution 

of  the  conveyance.     Jarrot  vs.  Mcllvaine 14 

2.  Where,  on  the  face  of  a  deed,  the  intention  to  convey 
a  particular  tract  of  land,  is  clear,  but  the  description,  by 
metes  and  bounds,  is,  upon  a  survey  for  the  purpose  of  loca- 
ting the  tract,  ascertained  to  be  erroneous,  the  description 
by  metes  and  bounds  will  be  rejected  as  surplusage,  ana  the 
land  located  so  as  to  cover  the  tract  clearly  intended  to  be 
conveyed.     Norwood  vs.    Byrd 135 

3.  The  court  more  readily  sets  aside  a  verdict  upon  a 
question  of  location  than  one  upon  an  ordinary  question  of 
fact     Mathews  vs.  Horlbeck -.382 

4.  It  is  no  objection  to  the  location  of  a  grant,  that  the 
quantity  is  ascertained  to  be  more  than  four  times  the 
amount  stated  in  the  grant,  or  that  the  lines  are  prolonged 
greatly  beyond  the  distances,  or  that  course  is  sometimes 
disregarded.     Fulwood  vs.  Graham 49 1 
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5.  In  locfit\ng  lands,  the  following  rales  are  resorted  to,  1 

and  generally  in  the  order  stated.  (1.)  Natural  boundaries ; 
(2.)  Artificial  marks ;  (3.)  Adjacent  boundaries;  (4.)  Course  | 

and  distance.  Neither  rule,  however,  occupies  an  inflexi- 
ble position,  for  when  it  is  plain  that  there  is  a  mistake, 
an  inferior  means  of  location  may  control  a  higher.  .« Ik 

Vide  Trespass  to  try  Title,  1. 

MAGISTRATES: 

1.  Where  a  magistate,  having  jurisdiction  of  the  persoi^ 
issues  a  warrant  or  commitment,  on  the  information  of  an 
other,  for  an  ofience  not  within  his  jurisdiction,  he  will  not 
be  liable  in  trespass  for  an  arrest  or  imprisonment  under  it, 
unless  the  want  of  jurisdiction  appears  on  the  fiice  of  the 
proceedings.  Millers  vs.  Grice  df  McMillan 147 

2.  In  general,  wherever  it  is  necessary,  to  show  want  of 
jurisdiction,  to  prove  a  &ct  dehors  the  proceedings,  case  is 

the  proper  remedy IJ. 

MAGISTRATES  AND  FREEHOLDERS.  Vide  JBw- 
dence,  10. 

MARITAL  RIGHTS.  Vide  Executors  and  Administrators,  1. 

MARRIED  WOMEN.  Vide  Executors  and  Administrators 
1.     Pri?icipal  ajid  Agent,  1. 

MERCHANTS  BOOKS. 

1.  If  a  merchant's  book  of  original  entries  show  that  the 
goods  charged  to  defendant  were  delivered  to  a  third  per- 
son, the  entries,  supported  by  plaintiff's  oath,  are  not,  of 
themselves,  enough  to  charge  the  defendant  The  order, 
direction  or  request  of  the  defendant,  must  be  proved  by 
other  evidence:     Kinloch,  Phillips  ^  Co.  vs.  Broton 223 

MILITIA.     Vide  Quo  Warranto. 

MISREPRESEiNTATION.     Vide  Sale  of  Land,  1, 3. 

MISTAKE.     Vide  Receipt. 

MONEY  COUNTS.     Vide  BUls  of  Exchange  and  Promis- 
sory Notes,  10. 
MONEY  HA  D  AND  RECEIVED.    Vide  Sheriff,  2. 

MORTGAGE.     Vide  Bank  of  the  State  of  South  Carolina. 

MURDE R.     Vide  Evidence,  3. 

NEW  TRIAL.     Vide  Location,  3.  Trover. 

NON  EST  INVENTUS.    Vide  BaiL  Ca.  Sa.  4. 

NON  CORPORATOR.     Vide  City  Court  of  Charleston. 

NON  RESIDENT.  Vide  City  Council  of  Charleston.  City 
Court  of  Charleston.  Ordinance.  Walterbooough. 

NONSUIT.     Vide  Conversion,  4.     Frauds,  Statute  of,  6. 

NOTICE.  Vide  Bankruptcy.  Commissioners  of  Roads,  ^,  ^, 
7.  Execution,  2.  Insolvent  Debtors,  7.  Landlord  and  Ten- 
ant. 
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NUDUM  PACTUM.     Vide  BUls  of  Exchange  and  Promii- 
sory  NoteSy  2,  3.  Consideration. 

NUISANCE.     Vide  Walterborough. 

OFFICERS  OF  COURT.     Vide  Clerk  Sheriff. 

ORDINANCE. 

1.  A  non-resident  who  employs  a  wagon  in  taking  loads 
for  hire,  from  a  wharf  in  the  City  to  the  Rail  Road,  and 
from  the  Rail  Road  to  the  wharf,  is  liable  to  the  penalty 
imposed  by  the  3d  sec.  of  the  Ordinance  of  1843,  City 
Dig.  41,  for  failing  to  take  out  a  license.  City  Council  vs. 
Pepper 364 

Vide  City  CoutuH  of  Charleston.  City  Court  of  Charles- 
ton. 

ORDINARY. 

2.  The  ordinary  had  the  power  .under  the  Act  of  '89  to 
revoke  letters  of  aaministration,  and  release  the  sureties  on 
the  administration  bond  from  future  liability,  without  grant- 
ing new  letters  of  administration.     Ordinary  vs.  WcUlace.  .507 
Vide  Evidence,  16.     Surety,  3. 

ORDINARY,  APPEAL  FROM.     Vide  Costs,  2. 

OVERRULED  CASES.     Vide  Cases  Overruled. 

PARTY.     Vide  ^rre5/,  2. 

PARTITION.     Vide  Pleading,  5. 

PARTNERS.     Vide  Copartners. 

PAYMENT. 

1.  A  creditor  may  accept  a  note,  or  other  chose  in  ac- 
tion, in  payment  of  an  antecedent  debt,  and  whether  it  be 
accepted  as  payment,  or  only  as  additional  security,  depends 
upon  the  agreement  of  the  parties.     Dogan  vs.  Ashbey 36 

2.  The  owner  of  two  judgments  against  A,  and  one 
against  A  and  B,  acccepted  the  joint  note  of  A  and  B.  for 
the  full  amount  of  the  three  judgments,  and  gave  receipts  as 
for  so  much  money,  in  full  of  debt  and  interest  Held, 
that  the  judgments  were  satisfied lb. 

3.  A  note,  unless  given  and  accepted  as  satisfaction,  will 
not  extinguish  an  open  account  Watson,  Crews  Sf  Co.  vs. 
Otoens - — Ill 

4.  Defendants  agreed,  as  "agents  and  creditors"  of  the 
])laintiflr,  to  collect  a  demand  due  the  plaintiff,  and  apply  it 
towards  the  payment  of  a  bond  which  they  held  against 
him:     They  collected  the  demand,  but  failed  to  inform  the 

Elaintiff  of  it,  or  credit  it  on  his  bond,  and  afterwards  sued 
im  on  the  bond,  and  recovered  judgment  for  the  whole 
amount  Held,  that  the  plaintiff  was  not  barred  by  the 
recovery  against  him^  from  suing  the  defendants  for  the 
amount  they  had  collected  on  his  account  Rowand  vs. 
Eraser 325 
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Vide  Copartners.  Failure  of  Considerationj  2.  Guardian- 
ship Bond^  3,  4,  5.  Prison  Bounds,  4.  Receipt. 

PENALTY.     Vide  Commissio-ners  of  Roads,  10.  Limitation 
of  Prosecutions.   Ordinance. 

PERSON  OF  COLOR.     Vide  Evidence,  10. 

PLEADING. 

1.  A  plea  oi  action  commenced  within  twelve  months 
afler  defendant's  discharge  under  the  insolvent  debtors  Act, 

is  a  plea  in  abatement.     Preston  vs.  Simons 262 

2.  A  plea  of  discharge  in  bankruptcy  need  not  set  out 
the  proceedings  in  bankruptcy,  nor  the  court  in  which  de- 
fendant obtained  his  certificate  and  discharge lb. 

3.  Such  plea  may  conclude  to  the  country , lb. 

4.  If  a  plea  in  abatement  and  a  pica  in  bar  are  filed  to- 
gether, the  first  is  overruled  and  superseded  by  the  second,  ./ift. 

5.  In  an  action  on  an  administration  bond  against  the 
sureties,  plaintiff,  in  his  replication  to  the  plea  of  perform- 
ance, alleged  a  judgment  recoveied  by  A,  against  the  ad- 
ministratrix, on  a  debt  of  her  intestate,  and  a  devastavit. 
The  rejoinder  alleged  that  partition  had  been  had  in  the 
Court  of  Equity,  of  the  property  of  the  intestate,  before 
A's  judgment  was  recovered,  and  that  the  decree  provided 
that  the  property  allotted  to  the  distributees  should  be  sub- 
ject in  their  hands  to  the  Hens  of  any  judgments  and  execu- 
tions which  might  be  recovered  against  the  administratrix, 
and  should  be  subject  to  be  sold  by  virtue  thereof  That 
A.  nflerwards  recovered  his  judgment  and  issued  execution, 
and  that  the  sheriff  '^  under  and  by  virtue  of  the  execution, 
sold"  some  of  the  slaves  allotted  to  the  distributees,  and 
that  they  were  bid  off  for  a  sum  more  than  sufficient  to 
satisfy  A's  execution.     Held,  on  general  demurrer, 

1.  That  A  had  a  right  to  levy  and  sell  the  property  al- 
lotted to  the  distributees. 

2.  That  under  the  allegation,  "that  under  and  by  virtue 
of  the  execution,  the  sheriff  sold"  property,  the  law  in- 
ferred a  levy,  and  that  the  sheriff  had  received  the  pro- 
ceeds of  the  8al8,and  therefore  that  A's  execution  was  satis- 
fied.    Ordinary  vs,  Spann .-- 429 

Vide  Bills  of  Exchange  and  Promissory  Notes,  9,   10. 
Commissioners  of  Roads,  1,  2.   Crimirial  Pleading.  Evi- 
dence, 14,  15.  Indictment.  Innuendo.  Insolvent  Debtors,  I, 
2.  Limitations,  Statute  of,  2.  Scire  Facias,  3.  Surety,  2. 
PRACTICE. 

1.  A  motion  for  leave  to  file  a  suggestion,  to  try  whether 
a  confession  of  judgment  is  fraudulent,  is  not  grantable  of 
course,  on  the  affidavit  of  the  creditor,  that  he  believes  the 
judgment  to  be  fraudulent,  but  only  on  satisfying  the  court 
that  there  is  a  reasonable  ground  of  suspicion.  Robinson 
vs.  ^ietoart . .3 
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2.  When  an  objection  to  a  record  can  be  shewn  in  no 
other  way  than  by  inspection,  the  original,  under  the  83d. 
rule  of  court,  may  be  carried  up  to  the  Court  of  Appeals. 
State  vs.  Williams \ 188 

3.  In  action  of  debt  on  a  penal  bond,  where  no  appear- 
ance has  been  entered,  the  plaintiff  has  not  the  right,  on 
filing  his  declaration,  to  enter  up  final  judgment  and  issue 
execution.     Martin  vs,  Malony 272 

4.  Where  the  service  of  a  writ  was  set  aside  as  illegal, 
and  the  plaintiff,  without  discontinuing  the  first,  issued  a 
second  writ  for  the  same  cause,  held^  that  the  pendency  of 
the  first  could  not  be  objected  to  the  second.     ByTie  vs. 
Byne 438 

Vide  Arrest     Attachment^  !»  ^)  3,  4,5,  7.  Bail.  Co.  8a. 

4.  Conversion  4.  Costs,  Frauds,  Statute  of,  6.  Insolvent 
Debtors,  3,  4,  5,  7.  Location,  3.  Prison  Bounds,  7.  Sher- 
iff, 1,  7. 

PRESUMPTION  OF  PAYMENT.     Vide  Guardianship 
Bond,  3,  4,  5. 

PRESCRIPTION.    Vide  Way. 

PRINCIPAL  AND  AGENT. 

1.  Plaintifif  brought  covenant  against  C.  D.  for  the 
breach  of  a  warranty  of  soundness,  contained  in  a  bill  of 
sale ;  by  the  terms  of  which,  "A.  B  per  C.  D.  Trustee," 
conveyed,  d&c.  a  slave  to  the  plaintiS!  The  bill  of  sale 
was  executed  in  the  name  of  "  A.  B.  per  C.  D.  Trustee." 
A.  B  was  a  feme  covert,  though  that  fact  did  not  appear 
on  the  face  of  the  instrument  Held  that  defendant  was 
personally  liable.     Edingsvs.  Brown . 255 

2.  Where  an  agent  contracts  for  an  irresponsible  princi- 
pal, the  party  contracting  with  him  has  the  same  remedy 
against  the  agent,  as  he  would  have  had  against  the  princi- 
pal, if  he  had  been  really  bound lb. 

3.  Action  against  Nathaniel  Pope,  on  a  promissory  note 
in  the  usual  form,  signed  as  follows,  <'for  Nath'l  Pope, 
Sam'l.  Byers."  The  note  was  signed  by  Byers,  as  the 
agent  of  the  defendant  Held  that  the  defendant  was  liable. 
Robertson  vs.  Pope 501 

4.  Action  against  O.  B.  Irvine,  on  a  promissory  note, 
as  follows:  "We  promise  to  pay"  B.  L.  "for  work  done 
on  the  building  of  the  G.  S.  Comp.     O.  B.  Irvine,  Pres.  O. 

5.  C."  It  was  admitted  that  the  letters  G.  S.  C.  meant  the 
Glen  Springs  Company,  and  that  the  defendant  was  the 
president  and  agent  of  the  company.  Held  that  defendant 
was  not  liable,  individually.     Ligon  vs.  Irvine «502 

PRISON  BOUNDS. 

1.  A  confession  of  judgment  cannot  amount  to  an  undue 
preference  under  the  prison  bounds  Act.  Robinsons  6f 
Caldwell  vs.  Amy • . 289 
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2.  An  assignment  under  the  prison  bounds  Act,  is  to  be 
presumed  to  be  involuntary,  until  the  contrary  appears lb. 

3.  A  preference  to  one  creditor,  to  be  undue,  within  the 
meaning  of  the  prison  bounds  Act,  must  be  fraudulent lb. 

4.  Where  a  chose  in  action  is  assigned  under  the  prison 
bounds  Act,  the  debtor  cannot,  after  notice,  make  payments 
to  the  assignor;  nor  will  it  make  any  difference  in  this 
respect,  that  the  action  on  the  chose,  in  which  the  pay- 
ments are  claimed,  is  brought  in  the  name  of  the  assignor. 
Mixon  vs.  Jones ..395 

5.  A  debtor  who  applies  for  the  benefit  of  the  prison 
bounds  Act,  after  giving  bond  for  the  prison  rules,  forfeits 
his  bond  if  he  leaves  the  rules  without  having  made  an  as- 
signment; and  it  makes  no  difference  in  this  respect,  that 
he  was  entitled  to  his  discharge,  and  that  the  commis- 
sioner of  special  bail  refused  to  grant  it.  Harley  vs.  Neilson^  .483 

6.  A  verdict  in  favor  of  an  applicant  for  the  benefit  of 
the  prison  bounds  Act,  is  not  ipso  facto  a  discharge  in 
law.  And  with  a  verdict,  whether  for  or  against  the  pris- 
oner, the  jurisdiction  of  the  commissioner  of  special  bail 
does  not  cease lb. 

7.  A  jury  impannelled  under  the  Act  of  1833,  to  try  a 
suggestion  under  the  prison  bounds  Act,  have  a  right,  before 

they  are  discharged,  to  alter  or  remodel  their  verdict lb. 

Vid.e  Ca.  Sa.  3.     Costs,  6.     Execution,  3.     Insolvent  Debtors, 

PRIVATE  WAY,  Vide  Way. 
PRIVILEGE  FKOM  ARREST.    Vide  Arrest,  1. 
PROMISE.     Vide  Assumpsit.     Limitation,  Statute  of,  1,  2. 
PROMISSORY  NOTES.     Vide  BUls  of  Exchange  and  Promis- 
sory Notes. 
PUBLIC  POLICY.     Vide  WUls  and  Codicils,  1. 
PURCHASER  Vide  Execution,  2. 

aUO  WARRAN 10. 

1.  Information  in  the  nature  of  a  quo  warranto,  will  not 
lie,  to  oust  the  Captain  of  a  beat  company  of  his  commis- 
sion, on  the  ground  that  his  election  was  invalid,  and  his 
commission  uiegally  granted.     Neely  vs.   Wadkins ^A2 

2.  Courts  of  inquiry  organized  in  conformity  with  the 
militia  laws,  have  exclusive  cognizance  of  such  matters lb. 

RECEIPT. 

1.  A  receipt  is  conclusive  evidence  of  payment,  unless  it 
be  explained,  or  mistake  or  fraud  be  proved.  Dobbin  vs. 
Perry - 32 

RECORD.     Vide  Evidence,  1,  6.     Practice,  2.     Venire,  2. 

REFERENCE.     (Before  the  Master)    Vide  Arrest. 

RENT. 

1.  Though  the  acceptance  of  a  note  for  rent,  payable  at 
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a  future  da^r,  suspends  the  landlord's  remedy  by  distress, 
until  the  note  falls  *due,  yet  it  does  not  suspend  his  right  of 
preference,  under  the  Statute  of  Anne,  over  an  execution 
creditor.     Fife  vs,  Irving .-226 

REPUBLICATION.     Vide  WUls  and  CodiciU,  b. 

RETAILING. 

1.  A  single  act  of  retailing  is  a  violation  of  the  law 
prohibiting  the  selling  of  spirituous  liquors  without  a  li- 
cense.    State  vs,Ca8sety~^^m . — 90 

2.  A  conviction  for  retailing  to  one  person,  is  no  bar  to 
an  indictment  for  retailing  to  another,  anterior  to  the  find- 
ing of  the  bill  on  which  the  conviction  was  had.  Mc- 
Bride's  case,  4  McG.  332,  on  this  point,  overruled..  •  •  • lb. 

3.  Two  bills,  for  retailing,  were  found  a^inst  the  de- 
fendants at  the  same  time.  The  first  charged  a  retailing  to 
A.  B.  and  to  divers  other  persons.  The  second  a  retailing 
to  C.  D.  and  to  divers  other  persons.  A  conviction  was  had 
on  the  first  indictment,  and  it  was  pleaded  in  bar  of  the 
second  Held  that  the  words  "  and  to  divers  other  persons" 
in  both  indictments,  must  be  rejected  as  surplussage,  and 

the  plea  in  bar  was  overruled lb: 

RETURN  DAY.  Vide  Co.  Sa,  4;  Final  Process, 

REVOCATION.     Vide  Ordinary;  Surety,  3;  Willi  and  Codi- 
cUsj  2,  3,  4,  6. 

ROADS. 

1.  Under  the  9th  section  of  the  Act  of  1825,  if  any  part 
of  a  road  on  which  a  person  was  required  to  work  his 
hands,  passed  within  ten  miles  of  the  plantation  on  which 
such  slaves  were  employed,  it  was  sufficient,  although 
other  parts  of  the  road  may  have  been  at  a  greater  dis- 
tance.    Commissioners  of  Roads  vs.  Murray • 336 

Vide  Commissioners  of  Roads  ;  Way,  2. 

RULES  OF  COURT.     Vide  Practiee,2, 

SALE  OF  LAND. 

1.  To  entitle  a  party  to  rescind  a  contract  for  the  sa  le  of 
lands,  on  the  grounds  of  misrepresentation  or  mistake,  the 
proof  must  be  full,  clear  and  explicit     Rupart  vs.  Dunn.AOl 

2.  The  mere  concealment  of  a  material  fact  by  the  sel- 
ler, will  not  vitiate  such  a  contract,  where  the  buyer  ex- 
amines for  himself,  and  has  an  opportunity  of  judging  as 

to  the  existence  of  the  fact.* lb. 

3.  Falsehood,  by  the  seller,  in  matters  of  opinion,  will 
not  vitiate  such  a  contract,  and  falsehood  in  matters  of  fact, 
will  only  vitiate  it  where  the  buyer  had  no  fair  opportunity 
of  judginc;  for  himself,  and  relied  upon  the  representations 
of  the  seller,  or  where  the  fact  was  peculiarly  within  the 
knowledge  of  the  seller.- lb. 

Vide  Implied  Warranty,  5. 

76 


602  INDEX. 

SALES  BOOK.    Vide  Frmdsy  Statute  of,  8  ;  Sheriff,  5. 

SATISFACTION.  Vide  Attorney  ;  Ca,  Sa.  1  ;  Costs,  9  ;  Exe- 
cution^ 1)2;  Levy;  Payment,  2,  3;  Pleading,  5;  Sheriff, 
6,7. 

SCIENTER.    Vide  Case. 

SCIRE  FACIAS. 

1.  In  set  fa.  to  revive  a  judgment  against  an  heir,  sem- 
ble,  it  should  be  made  to  appear  on  the  face  of  the  proceed- 
ings, that  he  is  in  possession  of  lands  of  which  his  ances- 
tor died  seized.      Whiting  vs.  Pritchard 304 

2.  fhe  City  Court  of  Charleston  has  no  jurisdiction  to 
issue  a  scifa.  to  revive  a  judgment  against  parties  who  are 

not  subject  to  the  jurisdiction  of  the  court lb. 

3.  OlusBre?  Can  the  assignee  of  a  judgment  bring  set. 

fa.  thereon  in  his  own  name? lb, 

SCHEDULE.  Vide  Insolvent  Debtors,  3. 
SE  ALE  D  NOTE.  Vide  Extinguishment. 
SERVICE.     Vide  Attachment  1,  5  ;  Practice,  4  ;  Sheriff,  1. 

SHERIFF. 

1.  Wi.ere  a  sheriff,  acting  under  the  process  of  the 
court,  mistakes  his  duty,  and  seizes  property  when  the  pro- 
cess does  not  authorize  a  seizure,  the  court  has  authority 
to  undo  the  injury,  by  ordering  the  sheriff  to  restore  the 
possession  of  the  property  to  the  party  illegally  divested. 
Moore  ^  Davisvs.  Byne^Hust^ 94 

2.  In  general,  an  action  for  money  had  and  received,  will 
not  lie  against  a  sheriff,  until  there  has  been  a  demand  and 
refusal,  or  some  misapplication  of  the  plaintiffs  money, 
or  some  assertion  of  an  adverse  right  to  it.  Taylor  vs. 
Easterling - -..310 

3.  Since  the  Act  of  '39,  dispensing  with  a  return  of  nul- 
la bona,  against  the  sheriff,  the  same  rule,  perhaps,  applies 
to  an  action  on  the  sheriff's  bond  against  his  sureties,  to  re- 
cover money  received  by  the  sheriff. lb. 

4.  Where  the  sheriff  is  dead,  and  his  insolvency  ascer* 
tained,  no  demand  and  refusal  need  be  proved lb. 

2.  A  levy  on  lands,  and  an  entry  of  the  sale  thereof  by 
the  sheriff  in  his  sales  book,  are  suficient  evidence  to  charge 
the  sheriff  and  his  sureties  with  the  proceeds  of  the  sale lb. 

6.  In  an  action  against  the  sureties  to  a  sheriff's  bond, 
for  money  arising  from  the  sale  of  land,  the  plaintiff,  in  or- 
der to  show  that  his  judgment  was,  at  the  time  of  the  sale, 
the  oldest  unsatisfied  lien,  and  therefore  entitled  to  the  pro- 
ceeds, may  shew  that  judgments  older  than  his,  remaining 
open,  were  in  fact  satisfied ;  and  he  is  not  required  to  pro- 
cure satisfaction  to  be  entered  on  the  records lb. 

7.  if  a  sheriff  is  embarrassed  in  deciding  to  whom  to 
pay  money  levied  by  him,  where  judgments  remaining^ 
open  are  alleged  to  be  satisfied,  he  may  protect  himself 
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from  suit,  by  submitting  the  question,  on  rule,  to  the  court, 
and  having  an  issue  in  fact  made  up  between  the  creditors, 
to  try  the  question  of  satisfaction lb, 

Yide  AtlacKment,  1,5;  Costs,  3,  6,  8,  9  ;  Evidence,  13  ;  Ext- 
cution,  I ;  Injunction,  1 ;  Pleading,  5. 

SHERIFFS  BOND.     Vide  Sheriff,  3,  4,  6. 
SHERIFFS  SALES.     Vide  Execution,  1,2  ;  Frauds,  statute  of] 
7,  8  ;  Pleading,  5. 

SLAVE.     Vide  Case  ;  Harboring  Slave;  Wills  and  Codicils^  I. 

SLAVERY. 

I.  The  A  frican  blood  is  prima  facie  evidence  of  slavery. 
Nelson  vs,  Whetmore -,318 

SOUNDNESS.     Vide  Implied  Warranty. 

SPECIAL  BAIL.     Vide  Attachment,  3. 

SPECIAL  DAMAGE.    Tid^Q  Water  Courses. 

SPECIALT  v.     Vide  Failure  of  Consideration,  2. 

SPIRITUOUS  LiaUORS.    Vide  JRe/ai/w^. 

STEA.LlNor.     Vide  Criminal  Pleading,  1;  Hog  stealing, 

SUITOR  IN  CHANCERY.     Vide  Arrest,  1. 

SUGGESTION.      Vide  Attachment,  6,  7  ;  Costs,  6 ;  Insolvent 
Debtors,  4,  6  ;  Practice,  1 ;  Prison  Bounds,  7. 

SUMMONS.     Vide  Commissioners  of  Roads,  9. 

SURETY. 

1.  In  an  action  on  an  administration  bond  against  the 
surety,  a  decree  in  the  court  of  Equity  against  the  princi- 
pal, is  only  prima  facie  evidence.  The  surety  may  im- 
pugn the  decree,  by  shewing  that  the  administratrix  had 
been  charged  with  a  larger  number  of  working  hands 
than  she  had  the  control  of  in  her  fiduciary  character.  Or- 
dinary vs.  W alloc e 507 

2.  The  surety  ought  to  be  required  to  set  out  in  his 
pleading  what  he  proposes,  by  evidence,  to  add  or  sub- 
stract  from  the  accounts  as  settled  by  the  decree lb. 

8.  Where,  after  the  marriage  of  an  administratrix,  her 
letters  of  administration  were  revoked  by  the  ordinary, 
without  granting  new  administration  to  any  one,  and  the 
husband  of  the  administratrix,  after  the  revocation,  ran 
away  from  the  State,  and  carried  with  him  two  slaves  of 
the  mtestate  which  were  in  the  hands  of  the  administra- 
trix at  the  time  of  the  revocation — Held,  that  the  surety 
on  the  administration  bond  was  liable  for  the  value  of  the 
slaves,  but  that  he  was  not  liable  for  their  hire  after  the  rev- 
ocation   lb. 

Vide  Bills  of  Exchange  and  Promissory  notes,  1,  2  ;  Ca,  So. 
3;  Evidence,  13;  Guardianship  Bond;  Insolvent  Debtors^  1, 
2  ;  Ordinary ;  Pleading,  5 ;  Sheriff,  3,  4,  5,  6. 

TENANT.    Vide  Landlord  and  Tenant 
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TITLE.     Vide  Executors  and  Administrators,  2,  3  ;  Trespass  to 
try  Title,  2. 

TRESPASS  VI  ET  ARMIS.     Vide  Magutrates. 

TRESPASS  TO  TRY  TITLE.  • 

1.  Plaintiffclaimed  under  a  grant  dated  ia  1698,  and  de- 
fendants under  grants  dated  in  1696  and  1697.  No  plats  ac- 
companied any  of  the  grants.  Plaintiff  exhibited  as  evidence 
of  the  extent  of  his  claim,  a  plat,  attached  to  a  mesne  con- 
veyance belonging  to  the  chain  of  his  title,  dated  in  1738. 
Defendants  produced,  as  evidence  of  the  extent  of  their 
claim,  a  plat,  attached  to  a  mesne  conveyance  belonging 
to  the  chain  of  their  title,  dated  in  1811.  The  question 
was  .IS  to  the  boundary  line  separating  the  laud?  of  the  par- 
ties. Neither  party  was  in  the  actual  possess  on  of  the 
land  in  dispute,  but  each  was  in  possession  of  his  own  tract 
Held,  that  as  the  time  after  the  plat  of  1738,  and  before 
that  of  1811,  was  sufficient  to  confirm  title  in  the  persons 
under  whom  the  plaintiffclaimed,  he  was  entitled  to  recov- 
er all  the  land  covered  by  his  plat,  notwithstanding  a  part  of 
it  might  be  covered  by  defendants's  elder  grants  and  by 
their  plat.     Matthews  vs  Horlbeck 382 

2.  Where,  in  vn  action  of  trespass  to  try  title,  a  verdict 
was  rendered  for  the  defendant,  and  the  possession  was  im- 
mediately abandoned  by  him,  and  before  two  years  had  ex- 
pired, the  plaintiff,  finding  the  land  unoccupied,  took  pos- 
session of  it — Held,  that  the  plaintiff  wtxs  not  barred  of 
hnr  title  because  she  brought  no  second  action  within  two 
years  after  the  first  was  determined.     Henderson  vs.  Ken- 

ner. .-.474 

Vide  Evidence,  15  ;  Location. 

TROVER. 

1.  If  the  Jui^y,  in  an  action  of  trover,  find  the  fall  value 
of  slaves,  when  the  plaintiflf  is  entitled  only  to  a  life  estate, 

a  new  trial  will  be  ordered.    Morris  vs.  Thomson 65 

Vide  Conversion  ;  Executors  and  Administrators,  2. 

UNDUE  INFLUENCE. 

1.  Influence,  in  procuring  a  will  to  be  made,  to  be  un- 
due, must  not  be  an  influence  obtained  by  "  modest  persua- 
sion,'' by  arguments  addressed  to  the  understanding,  or  by 
appeals  to  the  aflfections  merely,  but  must  be  an  influence 
obtained  either  by  flattery,  by  excessive  importunity, 
by  threats,  or  in  some  other  way  by  which  a  domin-  • 
ion  is  acquired  over  the  will  of  the  testator ;  )tt)d  must  be 
80  great  as,  in  some  degree,  to  destroy  his  free  agency  ;  to 
constrain  him  to  do  what  is  against  his  will,  but  what  he  is 
unable  to  refuse.     ONeall  c^s.  Farr : 80 

2.  What  is  undue  influence,  is,  to  some  extent,  a  question 
of  fact  for  the  jury,  but  if  they  find  undue  influence  when 
there  is  no  evidence  to  sustain  their  verdict,  it  will  be  set 
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aside • . lb. 

3.  What  is  not  a  case  of  undue  influence. lb. 

UNDUE  PREFERENCE.     Vide  Prison  Bounds,  1,  3. 
USb^S.     Y'lde  Clfaritable  Uses,     Covenant  to  stand  seized  to  Uses. 

USURY. 

1.  Where,  in  an  action  on  a  promissory  note,  the  defence 
was  usury,  and  the  borrower  was  sworn,  and  stated  that  the 
note  sued  on  was  given  for  another  note  renewed  at  twelve 
and  a  half  per  cent  interest,  a  verdict  for  the  principal  of  the 
note  sued  on,  with  interest  and  costs,  was  set  aside  and  a 
new  trial  ordered.     Langford  vs.   Woodrviff. 1 

2.  Where  the  lender  is  alive,  and  he  suffers  the  borrow- 
er to  be  sworn,  the  facts  stated  by  him,  it  would  seem, 
ought  to  be  credited  by  the  jury .lb, 

VENIRE. 

1.  A  writ  of  venire,  without  the  seal  of  the  court,  is  void. 
&tate  vs.   Williams 188 

2.  The  writs  of  venire,  by  which  the  grand  and  petit 
juries  were  summoned,  are  parts  of  the  record  of  convic- 
tion, and  if  they  are  void,  the  judgment  will  be  arrested lb. 

VERDICT.    Vide  Attachment^  6,  7.     Evidence,  14,  15.  Location^ 
3.     Prison  Bounds^  6,  7.     Undue  Influence,  2. 

WALTERBOROUGH. 

1.  Under  the  charter  of  the  village  of  Walterborough, 
the  town  council  have  the  power  to  declare  all  hogs, 
whether  they  belong  to  residents  or  non-residents,  running 
at  large  in  the  streets,  nuisances,  and  authorize  them  to  be 
seized  and  sold  by  the  marshal.     Crosby  vs.  Warren 385 

WARD.     Vide  Guardian  and  Ward. 

WARRANT.     Vide  Magistrates,  1. 

WARRANTY. 

1.  Defendant  sold  to  the  plaintiflfa  tract  of  land  in  gross, 
and  not  by  the  acre,  with  the  common  warranty  to  defend 
the  premises  unto  the  plaintiff,  &c.  In  the  deed  of  convey- 
ance the  tract  was  described  by  reference  to  the  original 
grants,  by  metes  and  bounds,  and  as  containing  a  certain 
number  of  acres.  A  plat  annexed  to  the  deed  was  referred 
to  in  it,  in  which  the  description,  by  metes  and  bounds  and 
by  the  number  of  acres,  was  the  same  as  in  the  deed. 
Held,  1.  that  there  was  no  warranty  of  the  number  of  acres 
.  mentioned  in  the  deed,  and  that  that  part  of  it  was  mere 
description*  2.  That  there  was  a  warranty  of  title  to  the 
whole  tract  as  described  by  metes  and  bounds,  although 
the  plat  annexed  to  the  deed  might  cover  more  land  than 

the  grants  referred  to.     Lorick  vs.  Hawkins^  - 417 

Vide  Implied  Warranty. 

WATER  COURSES. 

1.  An  action  on  the  case,  by  one  riparian  proprietor  of 
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an  unnavigable  stream  against  another,  for  erecting  a  dam 
on  the  stream,  u  hereby  the  water,  in  the  channel  of  the 
creek,  is  raised  along  the  plaintiff's  land,  above  its  natural 
level,  cannot  be  sustained  without  proof  of  special  damage. 
Garrett  vs,  McKie - 444 

WAY. 

1.  In  an  action  for  obstructing  a  private  wa^,  an  award 
may  be  given  in  evidence,  to  establish  piaintifTs  right  of 
way;  not  as  cr  nv»  ying  the  right,  but  but  as  estopping  the 
defendant  from  deny mg  it.     Prince  vs.  Wilbourn 58 

2.  Where  the  evidence  to  establish  a  private  way  is  a 
mere  use,  by  the  plaintiff  and  those  under  whom  he  claims, 
for  more  than  thirty  years,  and,  at  the  sam<i  time,  it  is 
proved  that  the  road  was  common  to  all  the  country,  every 
body  useJ  it;  such  a  use,  though  it  might  establish  a 
public  road,  for  obstructing  which  an  indictment  would  lie, 
does  not  establish  a  private  way lb. 

WILLS  ANE  CODICILS. 

1.  Where  a  t  stator,  who  died  in  1837,  by  his  will,  exe- 
cuted in  1828,  gave  his  whole  estate  to  his  executor,  and 
by  a  letter  to  the  executor,  written  a  few  days  after  the  will 
was  made,  declared  the  trusts  of  the  bequest  to  be  for  the 
benefit  of  two  of  his  slaves,  one  of  whom,  it  was  proved, 
was  his  paramour,  and  the  other,  his  son — It  was  held  that 
the  trusts  were  not  against  public  policy,  and  that  the  will 
was  valid.     ONeall  ads,  Farr 80 

2.  If  a  will  be  executed  in  duplicate,  and  one  copy  be  de- 
stroyed by  the  testator,  av,imo  revocandi,  it  is  a  revocation 

of  the  other lb. 

3.  But  it  will  not  be  presumed  from  circumstances,  that 
a  will  was  executed  in  duplicate,  when  the  attesting  wit- 
nesses say  that  but  one  copy  was  executed lb. 

4.  A  will  executed  when  the  testator  is  under  undue  in- 
fluence, is  no  revocation  of  a  previous  will lb. 

5.  If  a  testator  is  under  undue  influence  when  he  exe- 
cutes his  will,  and  afterwards,  when  he  is  free  from  the  in- 
fluence, executes  a  codicil  thereto,  it  will  be  a  republication 
and  confirmation  of  the  will lb. 

6.  A  codicil,  set  aside,  with  the  will  to  which  it  was  at- 
tached, on  the  ground  of  undue  influence,  is  no  revocation 

of  a  will  executed  before  the  one  to  which  it  was  attached lb. 

7.  The  "other  writing"  mentioned  in  the  3d  section  of 
the  Act  of  1789,  (5  Stat.  107)  mean5  an  instrument  on  the 
same  footing  and  liable  to  the  same  objections  as  wills  and 
codicils lb. 

8.  An  executor  is  a  competent  attesting  witness  to  a 
will  of  real   property.     Henderson  vs.  Kenner 474 

9.  An  executor  is  an  incompetent  attesting  wit  ess  to  a 
will  of  personal  property,  under  the  Act  of  1824.     Tay 
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lor  VB,  Taylor 531 

10.  The  term  credible,  in  the  Act  of  '24,  as  well  as  in 
the  statute  of  Frauds,  means  competent,  and  the  compe- 
tency of  the  witnesses  relates  to  the  time  of  attestation lb. 

11.  The  Stat.  25  Geo.  2,  c.  6,  (2  Stat.  680)  is  of  force 
in  this  State,  semhle^  but  it  does  not  extend  to  wills  of  per- 
sonal property • lb. 

Vide  Undue  Influence. 

WITNESS.     Vide  Arrest,  2.     Evidence,  3,  5,  6,  7,  8,  9,  11.  12. 
Wills  and  Codicils,  8,  9,  10. 

WRIT.     Vide  Practice,  4..    Venire. 


THE   END. 


r  .232- 


ERRATA. 

Page.  Line. 

26  9  read  Wil.  for  «Wel." 

47  23  read  gotten  rid  of,  for  "get  rid  of  ?" 

56  8  read  Phill.  for  "Shill." 

112  6  &  9  read  Saund.  PI.  and  Ev.  for  "Saund  Ev." 

113  18  read  merger,  for  "Mergea." 

1 16-7  35  6l  1  read  Ch.  PI.  for  «Ch.  and  C". 

134  16  read  Wesibeer's,  for ''WebsteT^s." 

225  29  read  he,  for  "Brown." 

237  35  read  lis  amota,  for  "his  amota" 

384  21  read  Eaves,  for  "Eaves's." 

389  9  &  31  read  "Magistrates"  and  "pecuniary**  for"Mjais- 

trates  and  "pecuniarly." 

414  15  read  3  Stat  for  "2  Stat" 
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